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From:
To:
Subject:
Date:
Attachments:

CROSIER, GRANT (DNR)
LARSON, BRYAN (DNR)
Arcadia Point - Worksheet ASSEMBLY.dotx
Thursday, May 14, 2015 9:09:28 AM
Arcadia Point - Worksheet ASSEMBLY.dotx

Here you go!
Take a look at Exhibit A, I incorporated our template and updated what I know. Please fill in the
missing acreage and it’s complete.
Also arcadia point’s signature authority actual business title for the signature block and the
notarization sheet.

Grant

When recorded, return to:
Arcadia Point Seafood
240 SE Arcadia Point Rd
Shelton, WA 98584

GEODUCK AQUACULTURE LEASE
Lease No. 20-091719
Grantor(s): Washington State Department of Natural Resources
Grantee(s): Arcadia Point Seafood
Legal Description: Section 28, Township 20 North, Range 2 West, W.M.
Assessor’s Property Tax Parcel or Account Number: 2317125
THIS LEASE is made by and between the STATE OF WASHINGTON, acting through the
Department of Natural Resources (“State”), and BLIND DOG ENTERPRISES LTD DBAARCADIA POINT SEAFOOD, a Washington corporation (“Tenant”).

BACKGROUND
Tenant desires to lease the aquatic lands commonly known as Arcadia Point Intertidal Shellfish
Farm, which are tidelands, located in Mason County, Washington, from State, and State desires
to lease the property to Tenant pursuant to the terms and conditions of this Lease.
THEREFORE, the parties agree as follows:

SECTION 1 PROPERTY
1.1

Property Defined.
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(a)

(b)

(c)

(d)

1.2

State leases to Tenant and Tenant leases from State the real property described in
Exhibit A together with all the rights of State, if any, to improvements on and
easements benefiting the Property, but subject to the exceptions and restrictions
set forth in this Lease (collectively the “Property”).
This Lease is subject to all valid interests of third parties noted in the records of
Mason County, or on file in the office of the Commissioner of Public Lands,
Olympia, Washington; rights of the public under the Public Trust Doctrine or
federal navigation servitude; and treaty rights of Indian Tribes.
Not included in this Lease are any rights to harvest, collect or damage any natural
resource, including aquatic life or living plants, any water rights, or any mineral
rights, including any right to excavate or withdraw sand, gravel, or other valuable
materials.
State reserves the right to grant easements and other land uses on the Property to
others when the easement or other land uses will not unreasonably interfere with
Tenant’s Permitted Use.

Survey and Property Descriptions.
(a)
Tenant prepared Exhibit A, which describes the Property. Tenant warrants that
Exhibit A is a true and accurate description of the Lease boundaries and the
improvements to be constructed or already existing in the Lease area.
(b)
Tenant shall not rely on any written legal descriptions, surveys, plats, or diagrams
(“property description”) provided by State. Tenant shall not rely on State’s
approval or acceptance of Exhibit A or any other Tenant-provided property
description as affirmation or agreement that Exhibit A or other property
description is true and accurate. Tenant’s obligation to provide a true and
accurate description of the Property boundaries shall be a material term of this
Lease. Tenant shall also have the boundaries of the Property marked by piling
monuments or other markers of a permanent nature as the State may direct.

1.3
Inspection. State makes no representation regarding the condition of the Property,
improvements located on the Property, the suitability of the Property for Tenant’s Permitted Use,
compliance with governmental laws and regulations, availability of utility rights, access to the
Property, or the existence of hazardous substances on the Property. Tenant has inspected the
Property and accepts it “AS IS.”

SECTION 2 USE
2.1

Permitted Use.
(a)
Tenant shall use the Property for
Cultivation and harvesting of Geoduck clams
(The “Permitted Use”), and for no other purpose. The Permitted Use is described
or shown in greater detail in Exhibit B, the terms and conditions of which are
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(b)

2.2

incorporated by reference and made a part of this Lease. This is a waterdependent use.
Tenant agrees to hold State harmless for any damage to Tenant arising from any
assertion of a tribal treaty right to harvest shellfish from within the Property and
agrees that its sole recourse in the event that the tribal harvesting materially
interferes with Tenant’s economic use of the Property shall be the ability to
terminate the Lease. The State shall not be obligated to defend against any
assertion of a tribal treaty right to harvest from the Property.

Restrictions on Use.
(a)
Tenant shall not cause or permit any damage to natural resources on the Property.
(b)
Tenant shall also not cause or permit any filling activity to occur on the Property
or adjacent state-owned aquatic land. This prohibition includes any deposit of
rock, earth, ballast, wood waste, refuse, garbage, waste matter (including
chemical, biological, or toxic wastes), hydrocarbons, any other pollutants, or other
matter in or on the Property, except as approved in writing by State.
(c)
Tenant shall neither commit nor allow waste to be committed to or on the
Property or adjacent state-owned aquatic land.
(d)
Failure to Comply with Restrictions on Use.
(1)
If State gains actual knowledge of Tenant’s failure to comply with any of
the restrictions set out in this Subsection 2.2, State may notify Tenant and
provide Tenant a reasonable time to take all steps necessary to remedy the
failure and restore the Property to the condition before the failure
occurred.
(2)
If Tenant fails to restore the Property in a timely manner, then State may
take any steps reasonably necessary to restore the Property. Upon demand
by State, Tenant shall pay all costs of any remedial action, including but
not limited to the costs of removing and disposing of any material
deposited improperly on the Property.
(e)
State’s failure to notify Tenant of Tenant’s failure to comply with all or any of the
restrictions set out in this Subsection 2.2 does not constitute a waiver of any
remedies available to State.
(f)
This section shall not in any way limit Tenant’s liability under Section 8, below.

2.3
Conformance with Laws. Tenant shall, at all times, keep current and comply with all
conditions and terms of any permits, licenses, certificates, regulations, ordinances, statutes, and
other government rules and regulations regarding its use or occupancy of the Property.
2.4
Liens and Encumbrances. Tenant shall keep the Property free and clear of any liens
and encumbrances arising out of or relating to its use or occupancy of the Property.

SECTION 3 TERM
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3.1
Term Defined. The term of this Lease is Ten (10) years (the “Term”), beginning on the
First day of June, 2015 (the “Commencement Date”), and ending on the 31st day of May, 2025
(the “Termination Date”), unless terminated sooner under the terms of this Lease.
3.2
Preference Right to Re-lease. At the expiration of this Lease, Tenant, or an approved
assignee, shall have a preference right to re-lease all or part of the Property if the State deems it
to be in the best interest of the State to re-lease the Property. Tenant shall not have a preference
right to re-lease if it is in default under the terms of this Lease at the time the re-lease application
is pending with the State. To exercise its preference-right to re-lease, Tenant should submit its
application to re-lease at least ninety (90) days prior to the Termination Date of this Lease. If the
State determines a re-lease is appropriate, the State shall fix the terms and conditions upon which
the re-lease shall be granted and offer the re-lease to the Tenant. The Tenant shall have ninety
(90) days to accept the State’s offer of re-lease. If the Tenant rejects the State’s offer, the State
shall be free to lease the Property to others, subject to the conditions in Section 7.4.
3.3

End of Term.
(a)
Upon the expiration or termination of this Lease, Tenant shall surrender the
Property to State in the same or better condition as on the Commencement Date,
reasonable wear and tear excepted.
(b)
Definition of Reasonable Wear and Tear.
(1)
Reasonable wear and tear is defined as deterioration resulting from the
intended use of the leasehold that has occurred without neglect,
negligence, carelessness, accident, or abuse of the premises by Tenant or
any other person on the premises with the permission of Tenant.
(2)
Reasonable wear and tear shall not include any deposit of rock, earth,
ballast, wood waste, refuse, garbage, waste matter (including chemical,
biological or toxic wastes), hydrocarbons, any other pollutants, or other
matter in or on the Property that State has not expressly approved of in
writing regardless of whether the deposit is incidental to or the byproduct
of the intended use of the leasehold.
(c)
If Property is in worse condition, excepting for reasonable wear and tear, on the
surrender date than on the Commencement Date, the following provisions apply.
(1)
State shall provide Tenant a reasonable time to take all steps necessary to
remedy the condition of the Property. State, at its option, may require
Tenant to enter into a right-of-entry or other use authorization prior to the
Tenant entering the Property to remedy any breach of this Subsection 3.3.
(2)
If Tenant fails to remedy the condition of the Property in a timely manner,
then State may take any steps reasonably necessary to remedy Tenant’s
failure. Upon demand by State, Tenant shall pay all costs of such
remedial action, including but not limited to the costs of removing and
disposing of any material deposited improperly on the Property, lost rent
resulting from the condition of the Property prior to and during remedial
action, and any administrative costs associated with the remedial action.

3.4

Holdover.
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(a)

(b)

If Tenant remains in possession of the Property after the Termination Date, the
occupancy shall not be an extension or renewal of the Term. The occupancy shall
be a month-to-month tenancy, on terms identical to the terms of this Lease, which
may be terminated by either party on thirty (30) days’ written notice.
(1)
The monthly rent during the holdover shall be the same rent that would
be due if the Lease were still in effect and all adjustments in rent were
made in accordance with its terms.
(2)
Payment of more than the monthly rent shall not be construed to create a
periodic tenancy longer than month-to-month. If Tenant pays more than
the monthly rent and State provides notice to vacate the property, State
shall refund the amount of excess payment remaining after the Tenant
ceases occupation of the Property.
If State provides a notice to vacate the Property in anticipation of the termination
of this Lease or at any time after the Termination Date and Tenant fails to do so
within the time set forth in the notice, then Tenant shall be a trespasser and shall
owe the State all amounts due under RCW 79.02.300 or other applicable law.

SECTION 4 RENT
4.1
Annual Minimum Base Rent. Tenant shall pay to State the annual minimum base rent
in the amount of One Thousand Two Hundred and Twenty Three Dollars ($1,223.00). The
annual minimum base rent shall be due and payable in full on or before the Commencement Date
and on or before the same date of each year thereafter. In addition to the annual minimum base
rent, Tenant shall also pay a production based rent as detailed in Section 4.2, below.
4.2

Geoduck Rent Adjustment.
(a)
Production Based Rent. When the Tenant commences harvest of cultured
geoduck, Tenant shall pay to State, in addition to the annual minimum base rent, a
quarterly Production Based Rent. The Production Based Rent shall be computed
as follows: the total quarterly volume of geoduck harvested in pounds multiplied
by the current average wholesale price per pound, multiplied by the royalty rate of
Ten point twenty five percent (10.25%) percent.
(b)
Quarterly Reports and payment of Production Based Rent. At the same time
Tenant submits its quarterly aquaculture production report to the Washington
State Department of Fish and Wildlife, Tenant shall submit a copy of the same
report to State along with the Production Based Rent as calculated in Section
4.2(a). The quarterly aquaculture production report must include the poundage or
other unit of measure and price received for geoduck harvested and sold. If
Tenant makes no sales in any quarter, Tenant shall so report.

4.3
Payment Place. Payment is to be made to Financial Management Division, 1111
Washington St SE, PO Box 47041, Olympia, WA 98504-7041.

Geoduck Lease

Page 5 of 34

Lease No. 20-091719

4.4
Audit. State shall be allowed to inspect and audit the books, contracts, and accounts of
Tenant to determine whether or not State is being paid the full amount owed to it under this
Lease. If the audit discloses that Tenant has underpaid the amount due to State by two percent
(2%) or more, Tenant shall pay to State, on demand, the cost of the audit. Any deficiency shall
be paid to State within thirty (30) days of delivery of the audit to Tenant

SECTION 5 OTHER EXPENSES
During the Term, Tenant shall pay the following additional expenses:
5.1
Utilities. Tenant shall pay all fees charged for utilities in connection with the use and
occupancy of the Property, including but not limited to electricity, water, gas, and telephone
service.
5.2
Taxes and Assessments. Tenant shall pay all taxes (including leasehold excise taxes),
assessments, and other governmental charges, of any kind whatsoever, applicable or attributable
to the Property, Tenant’s leasehold interest, the improvements, or Tenant’s use and enjoyment of
the Property.
5.3
Right to Contest. Tenant may, in good faith, contest any tax or assessment at its sole
cost and expense. At the request of State, Tenant shall furnish reasonable protection in the form
of a bond or other security, satisfactory to State, against any loss or liability by reason of such
contest.
5.4
Proof of Payment. If required by State, Tenant shall furnish to State receipts or other
appropriate evidence establishing the payment of any amounts required to be paid under the
terms of this Lease.
5.5
Failure to Pay. If Tenant fails to pay any of the amounts due under this Lease, State
may pay the amount due, and recover its cost in accordance with the provisions of Section 6.

SECTION 6 LATE PAYMENTS AND OTHER CHARGES
6.1
Late Charge. If State does not receive any rental payment within ten (10) days of the
date due, Tenant shall pay to State a late charge equal to four percent (4%) of the amount of the
payment or Fifty Dollars ($50), whichever is greater, to defray the overhead expenses of State
incident to the delay. Failure to pay rent constitutes a default by the Tenant and State may seek
remedies under Section 14 as well as late charges and interest as provided in this section.
6.2

Interest Penalty for Past-Due Rent and Other Sums Owed.
(a)
If State does not receive rent within thirty (30) days of the date due, then Tenant
shall pay interest on the amount outstanding at the rate of one percent (1%) per
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(b)

month until paid, in addition to paying the late charges determined under
Subsection 6.1, above.
If State pays or advances any amounts for or on behalf of Tenant, including but
not limited to leasehold taxes, taxes, assessments, insurance premiums, costs of
removal and disposal of unauthorized materials pursuant to Subsection 2.2 above,
costs of removal and disposal of improvements pursuant to Section 7 below, or
other amounts not paid when due, Tenant shall reimburse State for the amount
paid or advanced and shall pay interest on that amount at the rate of one percent
(1%) per month from the date State notifies Tenant of the payment or advance.

6.3
Referral to Collection Agency and Collection Agency Fees. If State does not receive
payment within thirty (30) days of the due date, State has discretion to refer the unpaid amount to
a collection agency as provided by RCW 19.16.500 or other applicable law. Upon referral,
Tenant shall pay collection agency fees in addition to the unpaid amount. Under
RCW 19.16.500, a collection agency fee of up to fifty percent (50%) of the first One Hundred
Thousand Dollars ($100,000) of unpaid debt and up to thirty-five percent (35%) of unpaid debt
over One Hundred Thousand Dollars ($100,000) is reasonable.
6.4
No Accord and Satisfaction. If Tenant pays, or State otherwise receives, an amount less
than the full amount then due, State may apply such payment as it elects. In the absence of an
election, the payment or receipt shall be applied first to accrued taxes which State has advanced
or may be obligated to pay, then to other amounts advanced by State, then to late charges and
accrued interest, and then to the earliest rent due. State may accept any payment in any amount
without prejudice to State’s right to recover the balance of the rent or pursue any other right or
remedy. No endorsement or statement on any check, any payment, or any letter accompanying
any check or payment shall constitute or be construed as accord and satisfaction.
6.5
No Counterclaim, Setoff, or Abatement of Rent. Except as expressly set forth
elsewhere in this Lease, rent and all other sums payable by Tenant pursuant to this Lease shall be
paid without the requirement that State provide prior notice or demand, and shall not be subject
to any counterclaim, setoff, deduction, defense or abatement.

SECTION 7 IMPROVEMENTS
7.1

Improvements Defined.
(a)
Improvements. Consistent with RCW 79.105 through 79.145, Improvements are
additions within, upon, or attached to the land. This includes, but is not limited
to, fill, structures, bulkheads, docks, pilings, and other fixtures.
(b)
Personal Property. Personal property is defined as items that can be removed
from the Property without (1) injury to the Property or Improvements or
(2) diminishing the value or utility of the Property or Improvements.
(c)
State-Owned Improvements. State-Owned Improvements are Improvements
made or owned by State. State-Owned Improvements include any construction,
alteration, or addition to State-Owned Improvements made by Tenant.
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(d)

(e)

Tenant-Owned Improvements. Tenant-Owned Improvements are Improvements
made by Tenant with State’s consent or acquired by Tenant from former tenant in
accordance with RCW 79.125.300 or 79.130.040.
Unauthorized Improvements. Unauthorized Improvements are Improvements
made on the Property without State’s prior consent or Improvements made by
Tenant that are not in conformance with plans submitted to and approved by the
State.

7.2
Existing Improvements. On the Commencement Date, the following Improvements are
located on the Property: None. The Improvements are Tenant-Owned Improvements.
7.3

Construction, Alteration, Replacement, and Modification.
(a)
Tenant shall not place, construct, remove, or demolish Improvements without
State’s prior written consent. State may deny consent if State determines that
denial is in the best interests of the State. State’s consent is not required for
routine maintenance or repair to Improvements made by the Tenant pursuant to its
obligation to maintain the Property in good order and repair. Routine
maintenance or repair does not include alteration, replacement, removal, or major
repair of any Improvements on the Property. Subsection 7.4 shall govern removal
of Improvements at end of Lease.
(b)
Prior to any placement, construction, alteration, replacement, removal, or major
repair of any Improvements (whether State-Owned or Tenant-Owned), Tenant
shall submit to State plans and specifications that describe the proposed activity.
If State does not notify Tenant of its grant or denial of consent within sixty
(60) days of submittal, State waives the requirement for State’s written consent
with regards to Tenant’s proposed plans or activity.
(c)
Construction shall not commence until Tenant has obtained a performance and
payment bond in an amount equal to one hundred twenty-five percent (125%) of
the estimated cost of construction. The performance and payment bond shall be
maintained until the costs of construction, including all laborers and material
persons, have been paid in full.
(d)
Upon completion of construction, Tenant shall promptly provide State with
as-built plans and specifications.
(e)
State shall not charge rent for authorized Improvements installed by Tenant
during this Lease, but State may charge rent for such Improvements when and if
the Tenant or successor obtains a subsequent use authorization for the Property
and State has waived the requirement for Improvements to be removed as
provided in Subsection 7.4.

7.4

Disposition and Removal of Tenant-Owned Improvements at End of Lease.
(a)
Disposition.
(1)
Tenant shall remove Tenant-Owned Improvements upon the expiration,
termination, or cancellation of the Lease unless State waives the
requirement for removal.
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(2)

(b)

(c)

Geoduck Lease

Tenant-Owned Improvements remaining on the Property on the
expiration, termination or cancellation date shall become State-Owned
Improvements without payment by State, unless State elects otherwise.
State may refuse or waive ownership. If RCW 79.125.300 or 79.130.040
apply at the time this Lease expires, Tenant may be entitled to payment by
the new tenant for Tenant-Owned Improvements.
(3)
If Tenant-Owned Improvements remain on the Property after the
expiration, termination, or cancellation date without State’s actual or
deemed consent, State may remove all Improvements and Tenant shall pay
the costs of removal and disposal.
Conditions Under Which State May Waive Removal of Tenant-Owned
Improvements.
(1)
State has option to waive removal of any or all Tenant-Owned
Improvements whenever State determines that it is in the best interests of
the State and regardless of whether Tenant re-leases the Property.
(2)
If Tenant re-leases the Property, State may waive requirement remove
Tenant-Owned Improvements. State also may consent to Tenant’s
continued ownership of Tenant-Owned Improvements.
(3)
If Tenant does not re-lease the Property, State has option to waive
requirement to remove Tenant-Owned Improvements upon consideration
of a timely request from Tenant, as follows:
(i)
Tenant must notify State at least one (1) year before the
Termination Date of its request to leave Tenant-Owned
Improvements.
(ii)
State, within ninety (90) days, shall notify Tenant whether State
consents to any or all Tenant-Owned Improvements remaining.
State has no obligation to grant consent.
(iii)
State’s failure to respond to Tenant’s request to leave
Improvements within ninety (90) days shall be deemed a denial of
the request.
Removal.
(1)
Tenant shall not remove or demolish Tenant-Owned Improvements
without State’s prior written consent.
(2)
At least ninety (90) days prior to planned removal and/or demolition,
Tenant shall submit to State plans and specifications that describe the
proposed activity. If regulatory permits are required for removal and/or
demolition of Improvements, Tenant shall submit plans and specifications
at least sixty (60) days before submitting permit applications to the
regulatory agencies unless Tenant and State otherwise agree to coordinate
permit applications.
(3)
Within sixty (60) days of receiving Tenant’s plans and specifications,
State shall notify Tenant that States grants consent for removal and/or
demolition as proposed. State may impose additional conditions
reasonably intended to protect and preserve the Property. State also may
waive removal of any or all Improvements.
Page 9 of 34
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(4)

(d)

State’s failure to respond to Tenant’s submittal within sixty (60) days shall
be a waiver of the requirement for State’s consent and Tenant may
commence with the proposed activity.
Tenant’s Obligations if State Waives Removal.
(1)
Tenant shall not remove Improvements if State waives the requirement for
removal of any or all Tenant-Owned Improvements.
(2)
Tenant shall maintain such Improvements in accordance with this Lease
until the expiration, termination, or cancellation date. Tenant shall be
liable to State for cost of repair if Tenant causes or allows damage to
Improvements State has designated to remain.

7.5

Disposition of Unauthorized Improvements.
(a)
Unauthorized Improvements shall be the property of State, unless State elects
otherwise.
(b)
State, at its option, may either:
(1)
Consent to Tenant ownership of the Improvements, or
(2)
Charge rent for use of the Improvements from the time of installation or
construction and
(i)
Require Tenant to remove the Improvements, in which case Tenant
shall pay rent for the Improvements until removal,
(ii)
Consent to Improvements remaining and Tenant shall pay rent for
the use of the Improvements, or
(iii)
Remove Improvements and Tenant shall pay for the cost of
removal and disposal, in which case Tenant shall pay rent for use
of the Improvements until removal and disposal.

7.6

Disposition of Personal Property.
(a)
Tenant retains ownership of Personal Property unless Tenant and State agree
otherwise in writing.
(b)
Tenant shall remove Personal Property from the Property by the Termination
Date. Tenant shall be liable for any and all damage to the Property and any
Improvements that may result from removal of Personal Property.
(c)
State, at its option, may sell or dispose of all Personal Property left on the
Property after the Termination Date.
(1)
If State conducts a sale of Personal Property, State shall apply proceeds
first to the State’s administrative costs in conducting the sale, second to
payment of amount that then may be due from the Tenant to the State, and
State shall pay the remainder, if any, to the Tenant.
(2)
If State disposes of Personal Property, Tenant shall pay for the cost of
removal and disposal.

7.7
Payment for Value of Aquaculture Product Left on Leasehold. All planted geoduck
clams resulting from Tenant’s aquaculture operation shall be Tenant-owned during the term of
this Lease. If Tenant leaves planted geoduck clams on the Property at expiration of the Lease,
and if State subsequently leases the Property within three years of expiration to another person
Geoduck Lease
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for the purpose of harvesting geoduck clams or conducting further geoduck aquaculture, that new
tenant shall pay the Tenant the value of planted geoduck remaining on the Property at the time
the new tenant begins its occupancy.

SECTION 8 ENVIRONMENTAL LIABILITY/RISK ALLOCATION
8.1

Definitions.
(a)
“Hazardous Substance” means any substance that now or in the future becomes
regulated or defined under any federal, state, or local statute, ordinance, rule,
regulation, or other law relating to human health, environmental protection,
contamination, pollution, or cleanup, including, but not limited to, the Resource
Conservation and Recovery Act (“RCRA”), 42 U.S.C. 6901 et. seq., as amended;
Comprehensive Environmental Response, Compensation and Liability Act of
1980 (“CERCLA”), 42 U.S.C. 9601 et seq., as amended; Washington’s Model
Toxics Control Act (“MTCA”), Chapter 70.105 RCW, as amended; and
Washington’s Sediment Management Standards, WAC Chapter 173-204.
(b)
“Release or threatened release of Hazardous Substance” means a release or
threatened release as defined under any law described in Paragraph 8.1(a) or any
similar event defined under any such law.
(c)
“Utmost care” means such a degree of care as would be exercised by a very
careful, prudent, and competent person under the same or similar circumstances;
the standard of care established under MTCA, RCW 70.105D.040.

8.2

General Conditions.
(a)
Tenant’s obligations under this Section 8 extend to the area in, on, under, or
above:
(1)
The Property and
(2)
Adjacent state-owned aquatic lands where a release or the presence of
Hazardous Substances arises from Tenant’s use of the Property.
(b)
Standard of Care.
(1)
Tenant shall exercise the utmost care with respect to Hazardous
Substances.
(2)
Tenant shall exercise utmost care for the foreseeable acts or omissions of
third parties affecting Hazardous Substances, and the foreseeable
consequences of those acts or omissions, to the extent required to establish
a viable, third-party defense under the law, including – but not limited to –
RCW 70.105D.040.

8.3

Current Conditions and Duty to Investigate.
(a)
State makes no representation about the condition of the Property. Hazardous
Substances may exist in, on, under, or above the Property.
(b)
This Lease does not impose a duty on State to conduct investigations or supply
information to Tenant about Hazardous Substances.

Geoduck Lease
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(c)

Tenant is responsible for conducting all appropriate inquiry and gathering
sufficient information concerning the Property and the existence, scope, and
location of any Hazardous Substances on the Property, or adjacent to the Property,
that allows Tenant to meet Tenant’s obligations under this Lease.

8.4

Use of Hazardous Substances.
(a)
Tenant, its subtenants, contractors, agents, employees, guests, invitees, or
affiliates shall not use, store, generate, process, transport, handle, release, or
dispose of Hazardous Substances, except in accordance with all applicable laws.
(b)
Tenant shall not undertake, or allow others to undertake by Tenant’s permission,
acquiescence, or failure to act, activities that:
(1)
Result in a release or threatened release of Hazardous Substances, or
(2)
Cause, contribute to, or exacerbate any contamination exceeding
regulatory cleanup standards whether the regulatory authority requires
cleanup before, during, or after Tenant’s occupancy of the Property.

8.5

Management of Contamination.
(a)
Tenant shall not undertake activities that:
(1)
Damage or interfere with the operation of remedial or restoration
activities;
(2)
Result in human or environmental exposure to contaminated sediments;
(3)
Result in the mechanical or chemical disturbance of on-site habitat
mitigation.
(b)
If requested, Tenant shall allow reasonable access to:
(1)
Employees and authorized agents of the Environmental Protection
Agency, the Washington State Department of Ecology, health department,
or other similar environmental agencies; and
(2)
Potentially liable or responsible parties who are the subject of an order or
consent decree that requires access to the Property. Tenant may negotiate
an access agreement with such parties, but Tenant may not unreasonably
withhold such agreement.

8.6

Notification and Reporting.
(a)
Tenant shall immediately notify State if Tenant becomes aware of any of the
following:
(1)
A release or threatened release of Hazardous Substances;
(2)
Any new discovery of or new information about a problem or liability
related to, or derived from, the presence of any Hazardous Substance;
(3)
Any lien or action arising from the foregoing;
(4)
Any actual or alleged violation of any federal, state, or local statute,
ordinance, rule, regulation, or other law pertaining to Hazardous
Substances;
(5)
Any notification from the US Environmental Protection Agency (EPA) or
the Washington State Department of Ecology (DOE) that remediation or
removal of Hazardous Substances is or may be required at the Property.
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(b)

(c)

8.7

Tenant’s duty to report under Paragraph 8.6(a) extends to the Property, adjacent
state-owned aquatic lands where a release or the presence of Hazardous
Substances could arise from the Tenant’s use of the Property, and any other
property used by Tenant in conjunction with Tenant’s use of the Property where a
release or the presence of Hazardous Substances on the other property would
affect the Property.
Tenant shall provide State with copies of all documents concerning environmental
issues associated with the Property, and submitted by Tenant to any federal, state
or local authorities. Documents subject to this requirement include, but are not
limited to, applications, reports, studies, or audits for National Pollution
Discharge and Elimination System Permits; Army Corps of Engineers permits;
State Hydraulic Project Approvals (HPA); State Water Quality certification;
Substantial Development permit; and any reporting necessary for the existence,
location, and storage of Hazardous Substances on the Property.

Indemnification.
(a)
“Liabilities” as used in this Subsection 8.7 means any claims, demands,
proceedings, lawsuits, damages, costs, expenses, fees (including attorneys’ fees
and disbursements), penalties, or judgments.
(b)
Tenant shall fully indemnify, defend, and hold State harmless from and against
any liabilities that arise out of, or are related to:
(1)
The use, storage, generation, processing, transportation, handling, or
disposal of any Hazardous Substance by Tenant, its subtenants,
contractors, agents, invitees, guests, employees, affiliates, licensees, or
permittees regardless of whether the act occurs before, during, or after the
Term of this Lease;
(2)
The release or threatened release of any Hazardous Substance, or the
exacerbation of any Hazardous Substance contamination resulting from
any act or omission of Tenant, its subtenants, contractors, agents,
employees, guests, invitees, or affiliates regardless of whether the release,
threatened release, or exacerbation occurs before, during, or after the Term
of this Lease.
(c)
Tenant shall fully indemnify, defend, and hold State harmless for any and all
liabilities that arise out of or are in any way related to Tenant’s breach of
obligations under Subsection 8.5.
(d)
Third Parties.
(1)
Tenant has no duty to indemnify State for acts or omissions of third parties
unless Tenant fails to exercise utmost care with respect to the foreseeable
acts or omissions of the third party and the foreseeable consequences of
those acts or omissions to the extent required to establish a viable
third-party defense under the law, including – but not limited to –
RCW 70.105D.040. Tenant’s third-party indemnification duty arises
under the conditions described in Subparagraph 8.7(d) (2).
(2)
If an administrative or legal proceeding arising from a release or
threatened release of Hazardous Substances finds or holds that Tenant
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failed to exercise care as described in Subparagraph 8.7(d) (1), Tenant
shall fully indemnify, defend, and hold State harmless from and against
any liabilities arising from the acts or omissions of third parties in relation
to the release or threatened release of Hazardous Substances. This shall
include any liabilities arising before the finding or holding in the
proceeding.
8.8

Reservation of Rights.
(a)
For any environmental liabilities not covered by the indemnification provisions of
Subsection 8.7, the parties expressly reserve and do not waive or relinquish any
rights, claims, immunities, causes of action, or defenses relating to the presence,
release, or threatened release of Hazardous Substances that either party may have
against the other under federal, state, or local laws, including, but not limited to,
CERCLA, MTCA, and the common law.
(b)
This Lease affects no right, claim, immunity, or defense either party may have
against third parties, and the parties expressly reserve all such rights, claims,
immunities, and defenses.
(c)
The provisions under this Section 8 do not benefit, or create rights for, third
parties.
(d)
The allocations of risks, liabilities, and responsibilities set forth above do not
release either party from, or affect the liability of either party for, claims or
actions by federal, state, or local regulatory agencies concerning Hazardous
Substances.

8.9

Cleanup.
(a)
If Tenant’s act, omission, or breach of obligation under Subsection 8.4 results in a
release of Hazardous Substances, Tenant shall, at Tenant’s sole expense, promptly
take all actions necessary or advisable to clean up the Hazardous Substances in
accordance with applicable law. Cleanup actions shall include, without
limitation, removal, containment, and remedial actions.
(b)
Tenant’s obligation to undertake a cleanup under Section 8 shall be limited to
those instances where the Hazardous Substances exist in amounts that exceed the
threshold limits of any applicable regulatory cleanup standards.
(c)
At the State’s discretion, Tenant may undertake a cleanup of the Property
pursuant to the Washington State Department of Ecology’s Voluntary Cleanup
Program, provided that Tenant cooperates with State (DNR) in development of
cleanup plans. Tenant shall not proceed with Voluntary Cleanup without State
(DNR) approval of final plans. Nothing in the operation of this provision shall be
construed as an agreement by State (DNR) that the Voluntary Cleanup complies
with any laws or with the provisions of this Lease. Tenant’s completion of a
Voluntary Cleanup shall not be a release from or waiver of any obligation for
Hazardous Substances under this Lease.

8.10

Sampling by State, Reimbursement, and Split Samples.
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(a)

(b)

(c)

(d)

(e)

State may conduct sampling, tests, audits, surveys, or investigations (“Tests”) of
the Property at any time to determine the existence, scope, or effects of Hazardous
Substances.
If such Tests, along with any other information, demonstrate the existence,
release, or threatened release of Hazardous Substances arising out of any action,
inaction, or event described or referred to in Subsection 8.4, above, Tenant shall
promptly reimburse State for all costs associated with such Tests.
State shall not seek reimbursement for any Tests under this Subsection 8.10
unless State provides Tenant written notice of its intent to conduct any Tests at
least thirty (30) calendar days prior to undertaking such Tests, except when such
Tests are in response to an emergency. Tenant shall reimburse State for Tests
performed in response to an emergency if State has provided such notice as is
reasonably practical.
Tenant shall be entitled to obtain split samples of any Test samples obtained by
State, but only if Tenant provides State with written notice requesting such
samples within twenty (20) calendar days of the date Tenant is deemed to have
received notice of State’s intent to conduct any non-emergency Tests. Tenant
solely shall bear the additional cost, if any, of split samples. Tenant shall
reimburse State for any additional costs caused by split sampling within thirty
(30) calendar days after State sends Tenant a bill with documentation for such
costs.
Within sixty (60) calendar days of a written request (unless otherwise required
pursuant to Paragraph 8.6(c), above), either party to this Lease shall provide the
other party with validated final data, quality assurance/quality control
information, and chain of custody information, associated with any Tests of the
Property performed by or on behalf of State or Tenant. There is no obligation to
provide any analytical summaries or expert opinion work product.

SECTION 9 ASSIGNMENT AND SUBLETTING
9.1
State Consent Required. Tenant shall not sell, convey, mortgage, assign, pledge, sublet,
or otherwise transfer or encumber all or any part of Tenant’s interest in this Lease or the Property
without State’s prior written consent, which shall not be unreasonably conditioned or withheld,
so long as the Lease is not in default. State may withhold consent at its sole discretion if the
Lease is in default.
(a)
In determining whether to consent, State may consider, among other items, the
proposed transferee’s financial condition, business reputation and experience, the
nature of the proposed transferee’s business, the then-current value of the
Property, and such other factors as may reasonably bear upon the suitability of the
transferee as a tenant of the Property. State may refuse its consent to any sale,
conveyance, mortgage, assignment, pledge, sublet, or other transfer or
encumbrance if said transfer will result in a subdivision of the leasehold. Tenant
shall submit information regarding any proposed transferee to State at least thirty
(30) days prior to the date of the proposed transfer.
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Page 15 of 34

Lease No. 20-091719

(b)

(c)

(d)

State reserves the right to condition its consent upon:
(1)
Changes in the terms and conditions of this Lease, including, but not
limited to, the Annual Rent; and/or
(2)
The agreement of Tenant or transferee to conduct Tests for Hazardous
Substances on the Property or on other property owned or occupied by
Tenant or the transferee.
Each permitted transferee shall assume all obligations under this Lease, including
the payment of rent. No assignment, sublet, or transfer shall release, discharge, or
otherwise affect the liability of Tenant.
State’s consent under this Subsection 9.1 does not constitute a waiver of any
claims against Tenant for the violation of any term of this Lease.

9.2
Rent Payments Following Assignment. The acceptance by State of the payment of rent
following an assignment or other transfer shall not constitute consent to any assignment or
transfer.
9.3

Terms of Subleases.
(a)
Tenant shall submit the terms of all subleases to State for approval.
(b)
All subleases shall meet the following requirements:
(1)
The sublease shall be consistent with and subject to all the terms and
conditions of this Lease;
(2)
The sublease shall confirm that this Lease shall control if the terms of the
sublease conflict with the terms of this Lease;
(3)
The term of the sublease (including any period of time covered by a
renewal option) shall end before the Termination Date of the initial Term
or any renewal term;
(4)
The sublease shall terminate if this Lease terminates, whether upon
expiration of the Term, failure to exercise an option to renew, cancellation
by State, surrender, or for any other reason;
(5)
The subtenant shall receive and acknowledge receipt of a copy of this
Lease;
(6)
The sublease shall prohibit the prepayment to Tenant by the subtenant of
more than the annual rent;
(7)
The sublease shall identify the rental amount to be paid to Tenant by the
subtenant;
(8)
The sublease shall confirm that there is no privity of contract between the
subtenant and State;
(9)
The sublease shall require removal of the subtenant’s Improvements and
trade fixtures upon termination of the sublease;
(10) The subtenant’s permitted use shall be within the Permitted Use
authorized by this Lease; and
(11) The sublease shall require the subtenant to meet all obligations of Tenant
under Section 10, Indemnification and Insurance.
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9.4
Event of Assignment. If Tenant is a corporation, dissolution of the corporation or a
transfer (by one or more transactions) of a majority of the voting stock of Tenant shall be
deemed an assignment of this Lease. If Tenant is a partnership, dissolution of the partnership or
a transfer (by one or more transactions) of the controlling interest in Tenant shall be deemed an
assignment of this Lease.

SECTION 10 INDEMNITY, FINANCIAL SECURITY, INSURANCE
10.1

Indemnity.
(a)
Tenant shall indemnify, defend, and hold State, its employees, officers, and agents
harmless from any and all claims arising out of the use, occupation, or control of
the Property by Tenant, its subtenants, contractors, agents, invitees, guests,
employees, affiliates, licensees, or permittees.
(b)
“Claim” as used in this Subsection 10.1 means any financial loss, claim, suit,
action, damages, expenses, fees (including attorneys’ fees), penalties, or
judgments attributable to bodily injury, sickness, disease, death, and damages to
tangible property, including, but not limited to, land, aquatic life, and other
natural resources. “Damages to tangible property” includes, but is not limited to,
physical injury to the Property and damages resulting from loss of use of the
Property.
(c)
State shall not require Tenant to indemnify, defend, and hold State harmless for
claims that arise solely out of the willful or negligent act of State or State’s
elected officials, employees, or agents.
(d)
Tenant waives its immunity under Title 51 RCW to the extent it is required to
indemnify, defend, and hold State and its agencies, officials, agents, or employees
harmless.
(e)
Section 8, Environmental Liability/Risk Allocation, exclusively shall govern
Tenant’s liability to State for Hazardous Substances and its obligation to
indemnify, defend, and hold State harmless for Hazardous Substances.

10.2

Insurance Terms.
(a)
Insurance Required.
(1)
At its own expense, Tenant shall procure and maintain during the Term of
this Lease, the insurance coverages and limits described in this Subsection
10.2 and in Subsection 10.3, Insurance Types and Limits. Failure to
maintain the required insurance may result in termination of this Lease at
the State’s option.
(2)
All insurance should be issued by an insurance company or companies
admitted to do business in the State of Washington and have a rating of
A- or better by the most recently published edition of Best’s Reports.
State’s risk manager shall review and approve any exception before
acceptance by State. If an insurer is not admitted, the insurance policies
and procedures for issuing the insurance policies shall comply with
Chapter 48.15 RCW and 284-15 WAC.
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(3)

(b)

(c)

(d)

(e)

(f)

Geoduck Lease

The State of Washington, the Department of Natural Resources, its elected
and appointed officials, agents, and employees shall be named as an
additional insured on all general liability, excess, umbrella, property,
builder’s risk, and pollution legal liability insurance policies.
(4)
All insurance provided in compliance with this Lease shall be primary as
to any other insurance or self-insurance programs afforded to or
maintained by State.
Waiver.
(1)
Tenant waives all rights against State for recovery of damages to the
extent insurance maintained pursuant to this Lease covers these damages.
(2)
Except as prohibited by law, Tenant waives all rights of subrogation
against State for recovery of damages to the extent that they are covered
by insurance maintained pursuant to this lease.
Proof of Insurance.
(1)
Tenant shall provide State with a certificate(s) of insurance executed by a
duly authorized representative of each insurer, showing compliance with
insurance requirements specified in this Lease and, if requested, copies of
policies to State.
(2)
The certificate(s) of insurance shall reference additional insureds and the
Lease number.
(3)
Receipt of such certificates or policies by State does not constitute
approval by State of the terms of such policies.
State shall be provided written notice before cancellation or non-renewal of any
insurance required by this Lease, in accordance with the following:
(1)
Insurers subject to RCW 48.18 (admitted and regulated by the Insurance
Commissioner): If cancellation is due to non-payment of premium, State
shall be given ten (10) days’ advance notice of cancellation; otherwise,
State shall be provided forty-five (45) days’ advance notice of cancellation
or non-renewal.
(2)
Insurers subject to RCW 48.15 (surplus lines): If cancellation is due to
non-payment of premium, State shall be given ten (10) days’ advance
notice of cancellation; otherwise, State shall be provided forty-five (45)
days’ advance notice of cancellation or non-renewal.
Adjustments in Insurance Coverage.
(1)
State may impose changes in the limits of liability for all types of
insurance as it deems necessary.
(2)
New or modified insurance coverage shall be in place within thirty (30)
days after State requires changes in the limits of liability.
If Tenant fails to procure and maintain the insurance described above within
fifteen (15) days after Tenant receives a notice to comply from State, at its option,
State shall either:
(1)
Deem the failure an Event of Default under Section 14, or
(2)
State shall have the right to procure and maintain comparable substitute
insurance and to pay the premiums. Upon demand, Tenant shall pay to
State the full amount paid by State, together with interest at the rate
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(g)

10.3

provided in Subsection 6.2 from the date of State’s notice of the
expenditure until Tenant’s repayment.
General Terms.
(1)
State does not represent that coverage and limits required under this Lease
will be adequate to protect Tenant.
(2)
Coverage and limits shall not limit Tenant’s liability for indemnification
and reimbursements granted to State under this Lease.
(3)
Any insurance proceeds payable by reason of damage or destruction to
property shall be first used to restore the real property covered by this
Lease, then to pay the cost of the reconstruction, then to pay the State any
sums in arrears, and then to Tenant.

Insurance Types and Limits.
(a)
General Liability Insurance.
(1)
Tenant shall maintain commercial general liability insurance (CGL) or
marine general liability (MGL) covering claims for bodily injury, personal
injury, or property damage arising on the Property and/or arising out of
Tenant’s use, occupation, or control of the Property and, if necessary,
commercial umbrella insurance with a limit of not less than One Million
Dollars ($1,000,000) per each occurrence. If such CGL or MGL insurance
contains aggregate limits, the general aggregate limit shall be at least twice
the “each occurrence” limit. CGL or MGL insurance shall have productscompleted operations aggregate limit of at least two times the “each
occurrence” limit.
(2)
CGL insurance shall be written on Insurance Services Office (ISO)
Occurrence Form CG 00 01 (or a substitute form providing equivalent
coverage). All insurance shall cover liability arising out of premises,
operations, independent contractors, products completed operations,
personal injury and advertising injury, and liability assumed under an
insured contract (including the tort liability of another party assumed in a
business contract) and contain separation of insured (cross-liability)
condition.
(3)
MGL insurance shall have no exclusions for non-owned watercraft.
(b)
Workers’ Compensation.
(1)
State of Washington Workers’ Compensation.
(i)
Tenant shall comply with all State of Washington workers’
compensation statutes and regulations. Workers’ compensation
coverage shall be provided for all employees of Tenant. Coverage
shall include bodily injury (including death) by accident or disease,
which arises out of or in connection with Tenant’s use, occupation,
and control of the Property.
(ii)
If Tenant fails to comply with all State of Washington workers’
compensation statutes and regulations and State incurs fines or is
required by law to provide benefits to or obtain coverage for such
employees, Tenant shall indemnify State. Indemnity shall include
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(c)

(d)

Geoduck Lease

all fines; payment of benefits to Tenant, employees, or their heirs
or legal representatives; and the cost of effecting coverage on
behalf of such employees.
(2)
Longshore and Harbor Worker’s Act. Certain work or services under this
Lease may require insurance coverage for longshore and harbor workers
other than seaman as provided in the Longshore and Harbor Worker’s
Compensation Act (33 U.S.C. Section 901 et. seq.). Failure to obtain
coverage in the amount required by law may result in civil and criminal
liabilities. Tenant is fully responsible for ascertaining if such insurance is
required and shall maintain insurance in compliance with this Act. Tenant
is responsible for all civil and criminal liability arising from failure to
maintain such coverage.
(3)
Jones Act. Certain work or services under this Lease may require
insurance coverage for seamen injured during employment resulting from
negligence of the owner, master, or fellow crew members as provided in
46 U.S.C. Section 688. Failure to obtain coverage in the amount required
by law may result in civil and criminal liabilities. Tenant is fully
responsible for ascertaining if such insurance is required and shall
maintain insurance in compliance with this Act. Tenant is responsible for
all civil and criminal liability arising from failure to maintain such
coverage.
Employer’s Liability Insurance. Tenant shall procure employer’s liability
insurance, and, if necessary, commercial umbrella liability insurance with limits
not less than One Million Dollars ($1,000,000) each accident for bodily injury by
accident or One Million Dollars ($1,000,000) each employee for bodily injury by
disease.
Property Insurance.
(1)
Tenant shall buy and maintain property insurance covering all real
property and fixtures, equipment, tenant improvements and betterments
(regardless of whether owned by Tenant or State). Such insurance shall be
written on an all risks basis and, at minimum, cover the perils insured
under ISO Special Causes of Loss Form CP 10 30, and cover the full
replacement cost of the property insured. Such insurance may have
commercially reasonable deductibles. Any coinsurance requirement in the
policy shall be waived. State shall be included as an insured and a loss
payee under the property insurance policy.
(2)
Tenant shall buy and maintain boiler and machinery insurance required by
contract documents or by law, covering all real property and fixtures,
equipment, tenant improvements and betterments (regardless of whether
owned by Tenant or State) from loss or damage caused by the explosion of
boilers, fired or unfired vessels, electric or steam generators, or pipes.
(3)
In the event of any loss, damage, or casualty which is covered by one or
more of the types of insurance described above, the parties to this Lease
shall proceed cooperatively to settle the loss and collect the proceeds of
such insurance, which shall be held in trust by State, including interest
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(e)

10.4

earned by State on such proceeds, for use according to the terms of this
Lease. The parties shall use insurance proceeds in accordance with
Subparagraph 10.2(g)(3).
(4)
When sufficient funds are available, using insurance proceeds described
above, the parties shall continue with reasonable diligence to prepare plans
and specifications for, and thereafter carry out, all work necessary to:
(i)
Repair and restore damaged building(s) and/or Improvements to
their former condition, or
(ii)
Replace and restore damaged building(s) and/or Improvements
with a new building(s) and/or Improvements on the Property of a
quality and usefulness at least equivalent to, or more suitable than,
damaged building(s) and/or Improvements.
Business Auto Policy Insurance.
(1)
Tenant shall maintain business auto liability insurance and, if necessary,
commercial umbrella liability insurance with a limit not less than One
Million Dollars ($1,000,000) per accident. Such insurance shall cover
liability arising out of “Any Auto.
(2)
Business auto coverage shall be written on ISO Form CA 00 01, or
substitute liability form providing equivalent coverage. If necessary, the
policy shall be endorsed to provide contractual liability coverages and
cover a “covered pollution cost or expense” as provided in the 1990 or
later editions of CA 00 01.

Financial Security.
(a)
At its own expense, Tenant shall procure and maintain during the Term of this
Lease a corporate security bond or provide other financial security that State, at its
option, may approve (“Security”). The Security shall be in an amount equal to
Five Thousand Dollars ($5,000.00), which is consistent with RCW 79.105.330,
and shall secure Tenant’s performance of its obligations under this Lease, with the
exception of the obligations under Section 8, Environmental Liability/Risk
Allocation. Tenant’s failure to maintain the Security in the required amount in
force at all times during the Term of this Lease shall constitute a breach of this
Lease.
(b)
All Security shall be in a form acceptable to the State.
(1)
Bonds should be issued by companies admitted to do business within the
State of Washington and have a rating of A-, Class VII or better, in the
most recently published edition of Best’s Reports. State’s risk manager
shall review and approve any exception before acceptance by State.
(2)
Letters of credit, if approved by State, shall be irrevocable, allow State to
draw funds at will, provide for automatic renewal, and comply with RCW
62A.5-101, et. seq.
(3)
Savings account assignments, if approved by State, shall allow State to
draw funds at will.
(c)
Adjustment in Amount of Security.
(1)
State may require an adjustment in the amount of Security:
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(i)
(ii)
(iii)

(d)

At the same time as revaluation or adjustment of the Annual Rent,
As a condition of approval of assignment or sublease of this Lease,
Upon a material change in the condition or disposition of any
Improvements,
(iv)
Upon a change in the Permitted Use, or
(v)
Immediately prior to and during crop harvest.
(2)
Tenant shall deliver a new or modified form of Security to State within
thirty (30) days after State has required adjustment of the amount of the
Security.
Upon any default by Tenant in its obligations under this Lease, State may collect
on the Security to offset the liability of Tenant to State. Collection on the
Security shall not relieve Tenant of liability, shall not limit any of State’s other
remedies, and shall not reinstate or cure the default or prevent termination of the
Lease because of the default.

SECTION 11 MAINTENANCE AND REPAIR
11.1 State’s Repairs. This Lease does not obligate State to make any alterations,
maintenance, replacements, or repairs in, on, or about the Property, or any part thereof, during
the Term.
11.2

Tenant’s Repairs, Alteration, Maintenance and Replacement.
(a)
Tenant shall, at its sole cost and expense, keep and maintain the Property and all
Improvements (regardless of ownership) in good order and repair, in a clean,
attractive, and safe condition. Tenant’s obligations under this Subsection 11.2
shall be in addition to Tenant’s obligations under Subsections 2.2 and 3.3 of this
Lease.
(b)
Tenant shall, at its sole cost and expense, make any and all additions, repairs,
alterations, maintenance, replacements, or changes to the Property or to any
Improvements on the Property which may be required by any public authority.
(c)
Tenant shall make all additions, repairs, alterations, replacements, or changes to
the Property and to any Improvements on the Property in accordance with Section
7, Improvements, above. Section 7 shall govern ownership.

SECTION 12 DAMAGE OR DESTRUCTION
12.1

Notice and Repair.
(a)
In the event of any damage to or destruction of the Property or any Improvements,
Tenant shall promptly give written notice to State. Unless otherwise agreed in
writing, Tenant shall promptly reconstruct, repair, or replace the Property and any
Improvements as nearly as possible to its condition immediately prior to the
damage or destruction.
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(b)

State shall not be deemed to have actual knowledge of the damage or destruction
of the Property or any Improvements without Tenant’s written notice.

12.2 State’s Waiver of Claim. State does not waive any claims for damage or destruction of
the Property unless State provides written notice to Tenant of each claim waived. No claim is
waived unless State waives with specificity.
12.3 Insurance Proceeds. Tenant’s duty to reconstruct, repair, or replace any damage or
destruction of the Property or any Improvements on the Property shall not be conditioned upon
the availability of any insurance proceeds to Tenant from which the cost of repairs may be paid.
The parties shall use insurance proceeds in accordance with Subparagraph 10.2(g)(3).
12.4 Rent in the Event of Damage or Destruction. Unless this Lease is terminated by
mutual agreement, there shall be no abatement or reduction in rent during such reconstruction,
repair, and replacement.
12.5 Default at the Time of Damage or Destruction. In the event Tenant is in default under
the terms of this Lease at the time damage or destruction occurs, State may elect to terminate the
Lease and State shall then have the right to retain any and all insurance proceeds payable as a
result of the damage or destruction.

SECTION 13 CONDEMNATION
13.1

Definitions.
(a)
Taking. The term “taking,” as used in this Lease, means that an entity authorized
by law exercises the power of eminent domain, either by judgment or settlement
in lieu of judgment, over all or any portion of the Property and any Improvements.
Taking includes any exercise of eminent domain on any portion of the Property
and Improvements that, in the judgment of the State, prevents or renders
impractical the Permitted Use. A total taking occurs when the entire Property is
taken. A partial taking occurs when the taking does not constitute a total taking as
defined above.
(b)
Voluntary Conveyance. The terms “total taking” and “partial taking” shall
include a voluntary conveyance, in lieu of formal court proceedings, to any
agency, authority, public utility, person, or corporate entity empowered to
condemn property.
(c)
Date of Taking. The term “date of taking” shall mean the date upon which title to
the Property or a portion of the Property passes to and vests in the condemner or
the effective date of any order for possession if issued prior to the date title vests
in the condemner.

13.2 Effect of Taking. If during the Term there shall be a total taking, the leasehold estate of
Tenant in the Property shall terminate as of the date of taking. If this Lease is terminated, in
whole or in part, all rentals and other charges payable by Tenant to State and attributable to the
Geoduck Lease
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Property taken shall be paid by Tenant up to the date of taking. If Tenant has pre-paid rent,
Tenant will be entitled to a refund of the pro rata share of the pre-paid rent attributable to the
period after the date of taking. In the event of a partial taking, there shall be a partial abatement
of rent from the date of taking in a percentage equal to the percentage of Property taken.
13.3

Allocation of Award.
(a)
In the event of any condemnation, the award shall be allocated between State and
Tenant based upon the ratio of the fair market value of (1) Tenant’s leasehold
estate and Tenant-Owned Improvements on the Property and (2) State’s interest in
the Property; the reversionary interest in Tenant-Owned Improvements, if any;
and State-Owned Improvements.
(b)
In the event of a partial taking, this ratio will be computed on the basis of the
portion of Property or Improvements taken.
(c)
If Tenant and State are unable to agree on the allocation, it shall be submitted to
binding arbitration in accordance with the rules of the American Arbitration
Association.

SECTION 14 DEFAULT AND REMEDIES
14.1 Default Defined. Tenant shall be in default of this Lease on the occurrence of any of the
following:
(a)
Failure to pay Annual Rent or other expenses when due;
(b)
Failure to comply with any law, regulation, policy, or order of any lawful
governmental authority;
(c)
Failure to comply with any other provision of this Lease;
(d)
Proceedings are commenced by or against Tenant under any bankruptcy act or for
the appointment of a trustee or receiver of Tenant’s property.
14.2

Tenant’s Right to Cure.
(a)
A default shall become an event of default (“Event of Default”) if Tenant fails to
cure the default within the applicable cure period after State provides Tenant with
written notice of default, which specifies the nature of the default.
(b)
The cure period shall be sixty (60) days.
(c)
State may elect to deem a default by Tenant as an Event of Default if the default
occurs within six (6) months after a default by Tenant for which State has
provided notice and opportunity to cure. This Paragraph 14.2 is effective
regardless of whether the first and subsequent defaults are of the same nature.

14.3

Remedies.
(a)
Upon an Event of Default, State may terminate this Lease and remove Tenant by
summary proceedings or otherwise.
(b)
Without terminating this Lease, State may also relet the Property on any terms
and conditions as State in its sole discretion may decide are appropriate.
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(1)

(c)

If State elects to relet, rent received by it shall be applied: (1) to the
payment of any indebtedness other than rent due from Tenant to State; (2)
to the payment of any cost of such reletting; (3) to the payment of the cost
of any alterations and repairs to the Property; and (4) to the payment of
rent and leasehold excise tax due and unpaid under this Lease. State shall
hold and apply any balance to Tenant’s future rent as it becomes due.
(2)
Tenant shall be responsible for any deficiency created by the reletting
during any month and shall pay the deficiency monthly.
(3)
At any time after reletting, State may elect to terminate this Lease for the
previous Event of Default.
State’s reentry or repossession of the Property under Paragraph 14.3(b) shall not
be construed as an election to terminate this Lease or cause a forfeiture of rents or
other charges to be paid during the balance of the Term, unless State gives a
written notice of termination to Tenant or termination is decreed by legal
proceedings.

SECTION 15 ENTRY BY STATE
State shall have the right to enter the Property at any reasonable hour to inspect for compliance
with the terms of this Lease. State’s failure to inspect the Property shall not constitute a waiver
of any rights or remedies under this Lease.

SECTION 16 DISCLAIMER OF QUIET ENJOYMENT
16.1

No Guarantee or Warranty.
(a)
State believes that this Lease is consistent with the Public Trust Doctrine and that
none of the third-party interests identified in Paragraph 1.1(b) will materially or
adversely affect Tenant’s right of possession and use of the Property, but State
makes no guarantee or warranty to that effect.
(b)
State disclaims and Tenant releases State from any claim for breach of any
implied covenant of quiet enjoyment. This disclaimer and release includes, but is
not limited to, interference arising from exercise of rights under the Public Trust
Doctrine; Treaty rights held by Indian Tribes; and the general power and authority
of State and the United States with respect to aquatic lands and navigable waters.
(c)
Tenant shall be responsible for determining the extent of its right to possession
and for defending its leasehold interest.

16.2 In the Event of Eviction by Third Party. In the event Tenant is evicted from the
Property by reason of successful assertion of any of the rights of any third party, this Lease shall
terminate as of the date of the eviction. In the event of a partial eviction, Tenant’s rent
obligations shall abate as of the date of the partial eviction, in direct proportion to the extent of
the eviction, but in all other respects, this Lease shall remain in full force and effect.
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SECTION 17 NOTICE
Any notices required or permitted under this Lease may be personally delivered, delivered by
facsimile machine, or mailed by certified mail, return receipt requested, to the following
addresses or to such other places as the parties may direct in writing from time to time:
State:

DEPARTMENT OF NATURAL RESOURCES
Aquatics Resource Division
1111 Washington St SE
MS 47027
Olympia, WA 98504-7027

Tenant:

STEVEN M. AND VICKI M. WILSON
240 SE Arcadia Point Rd
Shelton, WA 98584

A notice shall be deemed given and delivered upon personal delivery, upon receipt of a
confirmation report if delivered by facsimile machine, or three (3) days after being mailed as set
forth above, whichever is applicable. All notices must identify the lease number to which the
notice pertains. Notices transmitted by facsimile machine shall state the number of pages
contained in the notice, including the transmittal page, if any.

SECTION 18 MISCELLANEOUS
18.1 Authority. Tenant and the person or persons executing this Lease on behalf of Tenant
represent that Tenant is qualified to do business in the State of Washington, that Tenant has full
right and authority to enter into this Lease, and that each and every person signing on behalf of
Tenant is authorized to do so. Upon State’s request, Tenant will provide evidence satisfactory to
State confirming these representations. This Lease is entered into by State pursuant to the
authority granted it in Chapters 79.105 to 79.135 RCW and the Constitution of the State of
Washington.
18.2 Successors and Assigns. This Lease shall be binding upon and inure to the benefit of the
parties, their successors, and assigns.
18.3 Headings. The headings used in this Lease are for convenience only and in no way
define, limit, or extend the scope of this Lease or the intent of any provision.
18.4 Entire Agreement. This Lease, including the exhibits and addenda, if any, contains the
entire agreement of the parties. All prior and contemporaneous agreements, promises,
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representations, and statements relating to this transaction or to the Property, if any, are merged
into this Lease.
18.5

Waiver.
(a)
The waiver by State of any breach or default of any term, covenant, or condition
of this Lease shall not be deemed a waiver of such term, covenant, or condition;
of any subsequent breach or default of the same; or of any other term, covenant,
or condition of this Lease. State’s acceptance of a rental payment shall not be
construed to be a waiver of any preceding or existing breach other than the failure
to pay the particular rental payment that was accepted.
(b)
The renewal of the Lease, extension of the Lease, or the issuance of a new lease to
Tenant, shall not constitute waiver of State’s ability to pursue any rights or
remedies under the Lease.

18.6 Cumulative Remedies. The rights and remedies of State under this Lease are
cumulative and in addition to all other rights and remedies afforded to State by law or equity or
otherwise.
18.7 Time is of the Essence. TIME IS OF THE ESSENCE as to each and every provision of
this Lease.
18.8 Language. The word “Tenant” as used in this Lease shall be applicable to one or more
persons, as the case may be. The singular shall include the plural, and the neuter shall include
the masculine and feminine. If there is more than one Tenant, their obligations shall be joint and
several. The word “persons,” whenever used, shall include individuals, firms, associations, and
corporations.
18.9 Invalidity. If any provision of this Lease shall prove to be invalid, void, or illegal, it
shall in no way affect, impair, or invalidate any other provision of this Lease.
18.10 Applicable Law and Venue. This Lease shall be interpreted and construed in
accordance with the laws of the State of Washington. Any reference to a statute shall mean that
statute as presently enacted or hereafter amended or superseded. Venue for any action arising
out of or in connection with this Lease shall be in the Superior Court for Thurston County,
Washington.
18.11 Recordation. At Tenant’s expense and no later than thirty (30) days after receiving the
fully-executed Lease, Tenant shall record this Lease in the county in which the Property is
located. Tenant shall include the parcel number of the upland property used in conjunction with
the Property, if any. Tenant shall provide State with recording information, including the date of
recordation and file number. If Tenant fails to record this Lease, State may record it and Tenant
shall pay the costs of recording upon State’s demand.
18.12 Modification. Any modification of this Lease must be in writing and signed by the
parties. Oral representations or statements shall not bind either party.
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18.13 Survival. Any obligations of Tenant which are not fully performed upon termination of
this Lease shall not cease, but shall continue as obligations until fully performed.
THIS AGREEMENT requires the signature of all parties and is executed as of the date of the last
signature below.
ARCADIA POINT SEAFOOD
Dated: _____________________, 20__

__________________________________
By:
STEVEN M. WILSON
Title:
Arcadia Point Seafood
Address: 240 SE Arcadia Point Rd
Shelton, WA 98584
Phone:
360-426-4367

STATE OF WASHINGTON
DEPARTMENT OF NATURAL RESOURCES
Dated: _____________________, 20__

__________________________________
By:
MEGAN DUFFY
Title:
Deputy Supervisor Aquatics
Address: 1111 Washington St SE
Olympia, WA 98504-7001

Approved as to form this
21 day of October 2014
Terry Pruit, Assistant Attorney General
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REPRESENTATIVE ACKNOWLEDGMENT

STATE OF WASHINGTON )
) ss.
County of Mason
)

I certify that I know or have satisfactory evidence that STEVEN M. WILSON is the person who
appeared before me, and said person acknowledged that he signed this instrument, on oath stated
that he was authorized to execute the instrument and acknowledged it as the Type of Authority of
Arcadia Point Seafood to be the free and voluntary act of such party for the uses and purposes
mentioned in the instrument.
Dated: _____________________, 20__

_________________________________
(Signature)

(Seal or stamp)
___________________________________
(Print Name)
Notary Public in and for the State of
Washington, residing at
___________________________________
My appointment expires _______________
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STATE ACKNOWLEDGMENT

STATE OF WASHINGTON )
) ss.
County of Thurston
)

I certify that I know or have satisfactory evidence that Megan Duffy is the person who appeared
before me, and said person acknowledged that she signed this instrument, on oath stated that she
was authorized to execute the instrument and acknowledged it as the Deputy Supervisor for
Aquatics and Geology of the Department of Natural Resources, to be the free and voluntary act
of such party for the uses and purposes mentioned in the instrument.
Dated: _____________________, 20__

_________________________________
(Signature)

(Seal or stamp)
___________________________________
(Print Name)
Notary Public in and for the State of
Washington, residing at
___________________________________
My appointment expires _______________
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EXHIBIT A
Legal Description of Premises and Encumbrances
Current Survey recorded with Mason County
Auditor’s File No. 2030675
Volume 40, Page 245
Date Recorded September 30, 2014

Square footage of Use classifications:
Water-dependent
Nonwater-dependent
Public Access
Total square feet
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EXHIBIT B
PLAN OF OPERATIONS
Arcadia Point Seafood

1.

DESCRIPTION OF PERMITTED USE
A.
Existing Improvements. None
B.
Proposed Improvements. Cultivate 1.22 acres of Geoduck Clams for
commercial harvest and sale. The length of a single cycle from initial planting to
final harvest may be as short as six years or long as nine years, followed by
repeated growing and harvest cycles as allowed by permits and lease.
To protect juvenile Geoduck clams from predators, 4 in. diameter by 10 in. long
PVC tubes will be pushed vertically into the beach substrate at a density not to
exceed one tube per square foot. Approximately 3 in. to 5 in. of the tubes are
exposed above the surface of the sand. The juvenile clams will be put into the
tubes and individual mesh caps will be placed over the end of each tube and
secured with a specialized rubber band containing the compound EPDM to
withstand UV light and saltwater. The tubes and mesh caps act as barriers to the
numerous predators in the intertidal zone. Placement of the tubes, seed in the
tubes, and mesh caps/bands over the tubes will be done by hand. After the tubes
have been planted and capped, they may be covered with a 40 ft.x 40 ft. squares
of area netting as a containing measure and/or for predator discouragement.
During placement, the netting is pinned to the sand with 24 in. long hairpin
shaped rebar spaced every five feet around the perimeter. These improvements
typically stay in place for 18-24 months before being removed.

2.

SURVEYS.
A.
Tenant shall visually inspect the harvest area for presence of herring using the
herring egg photographs at
http://www.flickr.com/photos/wastatednr/sets/72157630049550012 for reference]
prior to conducting any operations during the herring spawning window of
January 15 to March 31.
i.
If herring eggs are present on the property, Tenant must immediately
notify DNR and cease all harvesting and maintenance activity for a
period of 14 days.
ii.
After 14 days, Tenant may conduct a follow up herring spawn survey or
inspection. If no herring eggs are present Tenant may begin harvesting and
maintenance activities without further notice to DNR.

3.

OPERATIONS.
A.
Tenant shall design and secure predator exclusion and fencing devices so they do
not break free and litter surrounding areas.
B.
Tenant shall remove predator exclusion devices as soon as practical.
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C.

D.

E.
F.

G.

4.

Tenant shall remove any litter or debris from the Property before the next
incoming tide, and when each day’s harvest is completed. Tenant shall secure
materials such as bags, tools, markers, rebar, or nets and not store them for longer
than seven days in intertidal areas.
Tenant shall identify and regularly patrol areas where debris accumulates because
of prevailing winds, currents, or other cause. Tenant shall retrieve any litter or
debris that escapes the farm operation and, if necessary, shall employ divers in
deeper water.
Tenant shall use non-lethal predator control methods such as exclusion,
relocation, and other physical deterrents when feasible.
Beach access routes to shellfish aquaculture leaseholds for vehicles, equipment or
personnel on foot will be established to minimize impacts to sensitive aquatic
resources, such as forage fish spawning areas and aquatic vegetation. Specific
access methods will be defined by the tenant in conjunction with DNR and
designated in the lease.
For hydraulic harvest methods Tenant shall:
i.
Operate temporary harvest water pumps waterward of the deepest
occurrence of aquatic vegetation.
ii.
Anchor temporary harvest water pumps in shallow water only if no
submerged vegetation is present.
iii.
Use pump intake screens in accordance with NMFS and WDFW criteria to
minimize potential entrainment of aquatic organisms.
iv.
Harvest only with hand held low-pressure water-jets limited to 100 psi
with a nozzle inside tip diameter of 5/8-inch or less.
v.
Conduct all harvesting so it does not exceed state turbidity standards
established by the Washington State Department of Ecology (WAC 173201A-210).
vi.
For steeper gradient tidelands, take protective measures at each harvest
point for sediment containment with either sand-filled cloth tubes or
another DNR approved method.

GENERAL OPERATIONS.
A.
Tenant shall minimize noise from pumps, generators, and other mechanical
devices, radios, etc. to not exceed the State noise standard for residential areas.
(WAC 173-60-040).
B.
Tenant shall minimize nighttime lighting for safe and efficient operations and to
not unnecessarily illuminate the surrounding environment.
C.
Tenant shall prepare a contingency plan for addressing petroleum product toxic
material spills in the intertidal area, and provide a copy to the Department of
Natural Resources.
D.
Tenant shall provide the following reference materials to employees working on
the Property and train them to identify Herring spawn and understand standards
for bilge water, sewage, and spill cleanup in marine waters:

Geoduck Lease

Page 33 of 34

Lease No. 20-091719

i.

E.

F.

Geoduck Lease

Herring:
http://www.pugetsoundnearshore.org/technical_papers/marine_fish.pdf
http://www.flickr.com/photos/wastatednr/sets/72157630049550012
ii.
Bilge Water:
http://www.ecy.wa.gov/programs/wq/nonpoint/CleanBoating/fuel.html
iii.
Sewage:
http://www.ecy.wa.gov/programs/wq/nonpoint/CleanBoating/sewage.html
iv.
Spill Cleanup:
http://www.ecy.wa.gov/programs/wq/nonpoint/CleanBoating/laws.html
v.
The contingency plan for addressing petroleum spills.
Tenant shall maintain spill prevention kits that include absorbent materials for all
equipment on site to address spills of hydraulic fluids and fuels from vessels,
vehicles, and other equipment. Tenant shall notify DNR and appropriate agencies
of any spills in accordance with the Lease.
Tenant shall:
i.
Routinely service all equipment to prevent loss of harmful fluids including
any hydraulic fluid or petroleum product.
ii.
Document inspections in writing.
At DNR’s written request, or annually on the Lease commencement anniversary
date, Tenant shall provide the following records on operations unless stated
otherwise in writing. The records shall include GPS coordinates using the NAD
83 coordinate system and noted in decimal degrees that depict the location(s) and
extent(s) of the farm site(s).
Tenant shall provide:
i.
Harvest records including weight and species.
ii.
Harvest total weights and total harvest dollar value of farmed products.
iii.
Records for the timing, location, number, type, and description of predator
protection installations.
iv.
Records for geoduck, seed planting numbers, locations, dates, and sizes.
v.
Records for survivor rates and growth data by location and year-class from
farm inspections during grow out.
vi.
Vehicle leak inspection records.
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From:
To:
Subject:
Date:

LARSON, BRYAN (DNR)
"Eric Sparkman"
Arcadia Point Geoduck Aquaculture
Wednesday, October 15, 2014 12:50:00 PM

Eric,
The DNR had a meeting this morning with the Wilson’s regarding the Geoduck Aquaculture Lease we
are engaged in, and one of the topics that we discussed was the meeting the DNR and Squaxin Tribe
had last week regarding Treaty rights to this parcel.
I let the Wilson’s know that in the Settlement Agreement the DNR and Squaxin Tribe entered into in
order to resolve the Trespass dispute specifically addressed the need for Tribal Notification at the
time an activity was to occur on the parcel other than the Right of Entry to harvest the trespassed
planted Geoduck.
We let them know that the DNR had provided the Notification to the Squaxin Tribe, and that the
Tribe sent a letter back regarding the Notification expressing the desire to assert Treaty rights on
this parcel to be leased. Upon receipt of the Squaxin letter, I called you and we set up the meeting
in order to discuss how each party wanted to proceed.
Our discussion last week centered upon a purge harvest not being conducted in 2004 nor an
adequate survey conducted by either party (Wilson’s or the Squaxin Tribe) to establish a baseline for
minimum density requirements to fairly be established. Along with the fact that the DNR did not
have any engagement in the 2004 process since we were unaware of the trespass, you and I agreed
that with the absence of any data backing either party the agreed upon outcome would be to
establish the biomass of this parcel at the minimum density of 0.010 according to the Shellfish
Implementation Plan (2007).
It was decided upon at this meeting, that a harvest agreement would need to be established in order
for the Squaxin Tribe to harvest their share of that density we agreed upon and that the agreement
should be made between the Squaxin Tribe and the Wilson’s.
The above information was passed along to the Wilson’s, and we explained to them that the harvest
agreement was a condition of the lease with DNR.
We let them know that they needed to contact you as soon as possible to start this process.
Please feel free to contact me with any questions or concerns.
Thanks,
Bryan

Bryan Larson
Shellfish Program Specialist
Washington State Department of Natural Resources
360-902-1025
bryan.larson@dnr.wa.gov
www.dnr.wa.gov

From:
To:
Subject:
Date:
Attachments:

wilson99aps@aol.com
LARSON, BRYAN (DNR); PRUITT, BRAD (DNR)
Arcadia Point Lease, ACOE Filing
Thursday, February 19, 2015 10:29:07 AM
Arcadia Point Permit Cover Ltr.pdf
Arcadia Point JARPA Addendum, Feb 2015.pdf
ESA Informal Consultation, Arcadia Point.pdf

Bryan and Brad ~
Our permit application for the Arcadia Point lease has gone to the Corps. With the exception of these
three attachments, you have everything else we submitted. These three items should complete your
files.
We'll keep you up to date on the progress of the Corps' review.
Steve

BIOLOGICAL EVALUATION
FOR INFORMAL ESA CONSULTATION 1
For: _________________________ (Corps Reference Number)

1. Date:

February 17, 2015

2. Project Name:

Arcadia Point Intertidal Shellfish Farm

3. Proposed Activity:

Commercial geoduck clam farm

4. Applicant Name:

Arcadia Point Seafood
240 SE Arcadia Point Road, Shelton, WA 98584
Work and Home Phone: 360.426.4367
Email: wilson99aps@aol.com
Fax: 360.432.9610

5. Joint-use Applicant Name: NA
6. Authorized Agent Name:

Steve and Vicki Wilson
Arcadia Point Seafood
240 SE Arcadia Point Road, Shelton, WA 98584
Work and Home Phone: 360.426.4367
Email: wilson99aps@aol.com
Fax: 360.432.9610

7. Location Where Proposed Work Will Occur:
Address: No street address. WA State Department of Natural Resources (DNR) aquatic lands
abutting upland Parcel Nos. 22028-20-02020, 22028-20-02050, and 22028-20-02000.
Waterbody: Totten Inlet, South Puget Sound, Mason County
Section: 28

Township: T20N

Range: R2W

Parcel: No Mason County parcel
number. DNR number is 2317125.

Latitude and Longitude of Proposed Project Area Corners: See attached maps & drawings.
Project area is irregular-shaped—starting at the southern-most end, there are roughly five corners
located at: 47.19269, -122.94271; 47.19280, -122.94187; 47.19309, -122.94111;
47.19333, -122.94078; 47.19362, -122.94112

1

Army Corps of Engineers, Biological Evaluation Template. May 2012 Version. www.nws.usace.army.mil.
(Accessed November 2014.)
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8. Description of Work
A. Project Goal
The goal of the proposed action is to continue cultivation of geoduck clams (Panopea abrupta) for
commercial harvest and sale on leased, state-owned, DNR-managed intertidal ground. 2 The
length of a single cycle from initial planting to final harvest may be as short as six years or long
as nine years, followed by repeated growing and harvest cycles as allowed by permits and lease.
B. Farm Location
The proposed farm site is located in the Arcadia Point area of Totten Inlet, South Puget Sound,
Mason County, WA on intertidal land (see Appendix 1). All farming activities will occur on
DNR-managed tideland within an area lying between +1.5′ MLLW and -4.5′ MLLW (extreme
low water), within surveyed boundaries. The area is bordered along the upper tidal elevation by
privately owned oyster tract land, currently used for geoduck culture. The tideland to the south is
privately owned and uncultivated, as is the tideland to the north.
C. Project Drawings and Site Photographs
Appendix 1 contains the following: Vicinity Map, Vicinity Close-Up, Neighbor Parcels,
Neighbor Parcel Owner Names and Addresses, Directions and Mileage, Plan View, Plan View
Orientation to Uplands, Profile View, Area Photo.

2

Department of Natural Resources (DNR) application and lease No. 20-091719.
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9. Farming Techniques (aka Construction Techniques in ESA Consultation Template 3)
The proposed project area is 1.22 acres, all of which will be farmed as allowed by the substrate—rockier
substrate and an intermittent stream to the north will likely limit the final planted area to around 1.0 acre.
For discussion, and because it represents the maximum expected planted area, a unit of 1.22 acres is used
to describe levels of effort required for planting, maintenance, and harvest activities.
The company will use the same process for farming the DNR-leased site as is used on all of its privatelyleased tidelands. This process is described below. Employees are trained regarding local, state, and
federal conditions for operation of commercial shellfish farms; this will include any DNR stewardship
measures as agreed to for the lease.
Farming activities will be restricted to the minimum amount of disturbance necessary to operate the farm;
no farming activities will occur in the upper intertidal area, i.e., above +5.0 ft. tidal elevation. 4 All work
activities will be manual labor, all access will be by boat (not over uplands), no motorized machinery will
operate on the beach, no refueling will occur near the beach, no equipment will be stored at the site, no
rooted aquatic vegetation or benthic organisms will be removed from the site, no fill or grading will occur
at the site, no chemical/environmental contaminants will be used, and farming activities will create no
substantial interference with normal public use of the surface waters.
To maintain aesthetic quality, noise during all farming operations will comply with the Mason County
noise ordinance. 5 Motors used for harvest will be insulated for sound and have hospital grade (critical)
exhaust systems; workers will be educated about noise minimization when working on the beach. When
needed, night lighting on the beach will be provided by individual LED headlamps; standard navigational
lights (Coast Guard approved) will be used on vessels.
This beach has no native eelgrass (Zostera marina) or rooted kelp (floating and non-floating canopied
species) that would need to be avoided during farm activities. 6
The proposed project area is identified by the Washington Department of Fish and Wildlife Priority
Habitat and Species on-line database (accessed October 21, 2014) as a documented spawning area for
Pacific sand lance but not for surf smelt or Pacific herring.

3

This section is labeled Farming Techniques rather than Construction Techniques because nothing of a permanent
nature is proposed to be constructed in the project area. All equipment and supplies needed for farming activities
are of a temporary nature.
4

The DNR farm site extends landward to only +1.5′ tidal elevation.

5

Authority for noise abatement and control in Washington State is with the local government. For areas in the state
that have adopted a local ordinance, such as Mason County, it takes precedence over the state noise law. Mason
County noise standards are found in Mason County Code of Ordinances, Title 9 – Peace, Morals, and Safety,
Chapter 9.36, Noise Control. General noise standards (e.g., associated with workers on the beach) as well as
watercraft standards (including auxiliary equipment operated on the watercraft) are included.

6

See Section 12, Part B for cites regarding rooted aquatic vegetation in the area.
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If forage fish were found at the proposed farm site, they may spawn concurrent with farming activities.
Sand lance spawning typically occurs at higher tidal elevations (above +5.0 ft. tidal elevation) than where
farm activities take place. 7 This area is not documented for surf smelt spawning (which generally occurs
above +7.0 ft tidal elevation). South Puget Sound herring stocks, while not identified as present in the
project area, typically spawn on rocky, gravelly substrate in the absence of marine vegetation and would
not likely utilize the fine grain sand of the proposed farm site. Additionally, while herring spawn can be
deposited within the tidal range of the proposed farm, the majority of the spawning activity is thought to
occur in subtidal waters. For these reasons, it will not be necessary to restrict farming activities to the
forage fish work windows set by the Washington Department of Fish and Wildlife. 8
A. Pre-Planting Preparation
1. Permits/Permissions: Prior to engaging in farming activities all necessary Federal, State, and
local permits will be secured. As per § 6.3 of the Shellfish Implementation Plan (April 8, 2002)
and geoduck settlement agreement (July 11, 2007) between Tribes, growers and the State of
Washington, the Squaxin Island Tribe has received notification of intent to lease the proposed
project area and a harvest plan between the Squaxin Island Tribe and Arcadia Point Seafood has
been signed.
2. Surveys: With input from DNR, a property boundary survey was completed. Baseline beach
conditions, substrates, vegetation, and interactions/effects of geoduck culture with/on the natural
conditions of the proposed project area are based on the applicant’s 10-year farming history in the
area and are discussed in Section 12. 9
B. Planting Activities
1. Strategy: The objective of the planting process is to put juvenile clams or seed (10mm-15mm
in length) into the substrate with sufficient protection from predators and harsh environmental
conditions so they may survive, grow, and gradually dig deeper into the sand where they will
thrive until harvest. In doing so, the grower must use an efficient approach to planting that
minimizes disturbance of the proposed project area (and thus to listed species and critical habitat)
and reduces aesthetic impacts to the surrounding landowners.
To minimize impacts (whether environmental or aesthetic) from the planting process, high
survival of planted seed is critical. Two key considerations for seed survival are avoidance of
7

Because we access the farm site from the water and no cultivation activities occur above a +5.0 ft tidal elevation,
we have no reason to be in the area where sand lance may spawn.

8

As discussed later in Section 9, we will conduct visual inspections of the farm site prior to farming activities to
determine if herring stocks have used the beach for spawning. If spawn is found, the farm will be left until eggs
have hatched.
9

Until 2009, the proposed lease area was mistakenly thought to be in private ownership and was permitted and
cultivated as such under NWP 48 verifications NWS-2007-1228, NWS-2007-1226, and NWS-2012-1291; was
included in the prior biological consultations with the Services (i.e., National Marine Fisheries Service and U.S. Fish
and Wildlife Service) as pre-2007 culture; and has been continuously farmed since 2004 (some parts were farmed as
early as 1998).
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extreme weather events (e.g., heat) and use of the largest possible seed to reduce extensive postplant mortalities. When both of those criteria are met, survival rates increase and the initial
planting effort has a higher likelihood of success. In contrast, poor survival may require
successive planting efforts (with attendant impacts) at the initial stage of the farming process.
The planting season for the proposed farm would begin with the low tides of the spring and
continue through subsequent low tides as late as October if needed to complete the work.
However, the lowest daylight tides of the year are in late spring and early summer, and use of
those tides is necessary to plant the lower reaches of the proposed farm site. The later summer
and fall tides would only be available to plant the upper reaches of the proposed farm site.
Planting would be completed in a single summer/fall period if necessary permits, seed, and
sufficiently low tides are readily available. Otherwise, planting would take place over two
consecutive years.
2. Methodology:
Site Preparation – The proposed project area has been in cultivation so no initial site preparation
is required, other than completion of harvest of the existing crop per existing right-of-entry
agreements with DNR. 10
Seed - Seed will be obtained from South Puget Sound brood stock. No seed grow-out activities
will occur at the proposed project area.
Tube Placement - To protect the juvenile geoduck clams from predators, 4 in. diameter by 10 in.
long PVC tubes will be pushed vertically into the beach substrate at a density not to exceed one
tube per square foot. Approximately 3 in. to 5 in. of the tubes will be exposed above the surface
of the sand. The tubes are thin wall PVC with a specific gravity greater than 1.0 and weigh
approximately 0.7 lb. each (i.e., they do not float). Tube placement and planting will occur
within an area defined by +1.5 ft. MLLW and approximately -4.5 ft. MLLW (extreme low water),
within surveyed boundaries. Approximately ten to 14 tides, occurring over several tide cycles,
would be required to place tubes on 1.22 acres at this tidal elevation range, depending on how
many individuals participate, weather conditions, and the work-window during a given tide. A
single low tide may present as little as one hour or as many as four hours to access the farm site,
depending on the area of the beach being worked and the particular tide.
Planting - The juvenile clams will be put into the tubes and an individual mesh cap will be placed
over the end of each tube and secured with a specialized rubber band containing the compound
EPDM to withstand UV light and saltwater. The tubes and mesh caps will act as barriers to the
numerous predators (e.g., crab, moon snails) in the intertidal zone. Placement of tubes in the
sand, seed into the tubes, and mesh caps/bands over the tops of the tubes will be done by hand.
The tubes when planted will be off-white or gray in color but within weeks will become heavily
fouled with marine organisms such as barnacles, mussels, tunicates, and algae. They will appear
dark in color at that time and blend with the beach. The mesh caps are of neutral color and also
will blend well with the beach. Between mid-March and mid-September, the farm will be visible

10

See footnote 9.
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during daylight hours only when tides are below +1.5 ft. tidal elevation. 11 From mid-September
through mid-March only the upper-most portion of the farm will be visible during daylight hours
as the lowest tides occur at night.
After the tubes have been planted and capped, they may be covered with 40 ft. x 40 ft. squares of
area netting (3 in. or smaller stretched mesh) as a containment measure and/or for predator
discouragement. During placement, the netting is pinned to the sand with 24 in. long hairpin
shaped rebar, spaced every five feet around the perimeter.
On beaches with loosely packed substrates, i.e. those with fewer fines, extreme weather events
may dislodge tubes. Also, as the geoducks mature they may begin to push the tubes out of the
sand. Area netting, along with regular maintenance patrols, is an efficient method to keep loose
cultivation materials on the farm site.
Ten to 16 tides, occurring over several tide cycles, would be required to plant and net 1.22 acres
of beach at this tidal elevation range, depending on how many individuals participate, weather
conditions, and the work-window during a given tide (e.g., one to four hours of available work
time).
Throughout the planting period, the workers and all materials to be used on any given tide will be
brought to the beach by water from the staging area near Arcadia Point in Mason County.
Fueling, loading, off-loading, and storage of vessels and materials will take place at the staging
area. 12 Typically, one 30 ft. motor vessel and one 30 ft. barge are used for providing access to
the beach. At the farm site, vessels used for transportation will be moored off shore, or brought
to the beach and grounded through the tide as needed. At the end of each workday all materials
and vessels will be removed from the beach and returned to the staging area. Nothing will be
stored at the farm site.
3. Summary: Planting activities will not involve removal of rooted aquatic vegetation or benthic
organisms, will not require placement of fill, will not involve release of chemical/environmental
contaminants, and will not involve earth moving in the proposed project area. Farming noise and
light generation will be minimized; all people and equipment will be brought to the site by water
and removed from the beach each day. There is no native eelgrass or rooted kelp on the proposed
project area. Farming activities occur well below forage fish spawning elevations. The
maximum time that a vessel (containing equipment) might be grounded on the beach is about four
hours during a tide, after which time it is removed.

11

During the height of the summer (June – August), some portion of tubes (although not necessarily the entire farm)
is likely to be visible approximately 20 percent or less of daylight hours.

12

The staging area near Arcadia Point in Mason County is used by Arcadia Point Seafood for all its farm sites; the
marginal increase in activity, over existing use, at the staging area generated by the proposed farm site will be
minimal.

ESA Consultation, Arcadia Point

Page 6 of 82

02.17.15

C. Maintenance Activities
1. Strategy: The objective of maintenance is two-fold: maximize survival of geoduck seed and
minimize aesthetic/litter impacts. After the beach has been planted, farm maintenance will occur
on a regular basis as long as culturing gear is on the beach. Ultimately, maintenance involves
ensuring that no tubes or related containment/predator control materials leave the farm site. Poor
farm maintenance underlies many of the concerns regarding the visual aspects of geoduck
farming. After all culturing gear is removed (approximately two years post planting), what
remains is a natural beach with no visible sign of farm activity other than the addition of geoduck
alongside other natural beach life. Experience to-date at this site indicates that area nets normally
are not needed for predator discouragement after the tubes have been removed.
2. Methodology:
Site Inspections - Farm maintenance begins immediately after planting. Regular site inspections
will be made during the time culturing materials are on the beach to ensure that tubes and netting
are maintained in a neat and orderly manner, and do not escape into the environment. 13
Frequency of visits is based on a variety of factors including number and timing of low tides, tidal
elevation of culture equipment relative to low tides, and storm and wind activity. Inspections will
be made down-drift of the proposed farm site for a distance of at least 1,000 feet. Site visits will
be by boat and will involve one to four people. After all tubes and nets have been removed from
the beach, periodic inspections will continue in order to monitor for newly uncovered tubes
previously buried by shifting sand.
Cap Removal - Six to 12 months following planting, the mesh caps and rubber bands will be
removed by hand from each tube. Prior to removal of the caps, Arcadia Point Seafood will
conduct a visual inspection of the farm site to determine if herring stocks have used the tubes,
mesh caps, or area netting as spawning substrate. 14 Inspection is especially important if this
work occurs January through March. If herring spawn is found, the farm will be left until eggs
have hatched. If there is no indication of spawn, the caps will be removed. After cap removal,
the tubes may be re-covered with area netting.
The amount of time necessary to remove the caps and bands from 1.22 acres of beach at this tidal
elevation is approximately six to ten tides, occurring over several tide cycles, depending on how
many individuals participate, weather conditions, and the work-window during a given tide.
Tube and Net Removal - As the clams grow they will burrow deep into the substrate until their
bodies are 18 in. to 20 in. below the protective tubes, while the extended clam siphons will still be
within the confines of the tubes. From this point in time the geoducks will be at sufficient depth
to provide safety when threatened by many (but not necessarily all) predators. When they have
reached this depth, the tubes can be removed from the sand.

13

It is costly to replace tubes and netting so we have a vested interest in ensuring their containment and recovery.

14

Several Arcadia Point Seafood employees have attended training to identify herring eggs (as well as spawning
locations and timing), conducted in 2013 by Certified Fisheries Professionals with Confluence Environmental
Company; these employees conduct in-house training for new employees.
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At 18-24 months following planting, the geoducks will have reached a protective depth and the
tubes and area netting will be removed. Workers will bring a boat to the beach, pull and bag the
tubes, and remove all materials from the area by boat. To complete the removal of tubes and area
netting, it will be necessary to use the year’s lowest tides. It is preferable to remove tubes in the
winter when there is much less organic material present. As described above, inspection for
herring spawn will be conducted prior to tube and net removal; work activity will be stopped if
spawn is found and resumed after hatching occurs. If the activity is not conducted during winter
low tides, but is delayed until summer low tides due to the presence of herring spawn, the tubes
may need to be contained with area netting.
The amount of time necessary to remove 1.22 acres of tubes and netting at this tidal elevation is
eight to 14 tides, occurring over several tide cycles, depending on how many individuals
participate, weather conditions, and the work-window during a given tide.
3. Summary: Maintenance activities will not involve removal of rooted aquatic vegetation or
benthic organisms from the beach substrates, will not require placement of fill, will not involve
release of chemical/environmental contaminants, and will not involve earth moving in the
proposed project area. Farming noise and light generation will be minimized; all people and
equipment will be brought to the site by water and removed from the beach each day. The
maximum time that a vessel (containing equipment) might be grounded on the beach is about four
hours during a tide, after which time it is removed.
D. Harvest Activities
1. Strategy: The grow-out period to obtain market size geoducks depends on many factors,
including the amount of food (plankton) available to the animal, the rate of flow transporting food
past the farm, substrate compaction, and planting density. It is anticipated that five to seven years
of growth will be needed before market size clams can be harvested from this beach.
Harvesting activities are influenced by market demand, which is cyclical during the calendar
year. Unlike many other agricultural crops that can be cold- or dry-stored for many months,
geoducks are a fresh food product that goes immediately to market and thus harvesting needs to
follow market conditions. The majority of the geoducks from this beach are expected to go to the
Asian market. Demand is usually very strong in the winter approaching the Chinese New Year
celebrations, and in the late summer when there may be shortages of marketable geoduck due to
biotoxin closures. However, demand may be also be affected periodically by world economic
conditions, export trade issues, weather, new producers coming on-line, and national health
crises. In general, market demand is subject to a wide variety of influences that are both
predictable and unpredictable, and can change on a daily basis.
The rate of harvest for this beach will be a function of market demand, price, export
transportation availability, harvests occurring on other lessors’ beaches, and the rapidity with
which the farm needs to be readied for replanting (as permits and lease allow). Flexibility to
respond to market conditions is particularly important for a small business with limited product
available in any given year. In short, it is not realistic to lay out a detailed harvest schedule for
this beach six to eight years in advance of harvest. Arcadia Point Seafood has harvested similar
sized beaches (including main harvest and clean-up) and each involved a different schedule of
consecutive days, length of day’s harvest, and mix of dive (wet) versus beach (dry) harvest – all
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dictated by market, weather, staffing, lessors, and re-planting conditions, as well as harvests
occurring simultaneously on other beaches.
2. Methodology: As discussed earlier in Section 9, we will conduct visual inspections of the
farm site prior to harvesting to determine if herring stocks have used the beach for spawning. If
herring spawn is found, the farm will be left until eggs have hatched. If there is no indication of
spawn, harvest will continue.
Given the unpredictable nature of the marketplace, it is imperative for a business to be able to
supply shellfish to the buyer when the demand is strong. This condition often occurs when there
are no tides low enough for beach harvesting. Therefore, it is necessary to have the ability to
harvest both from the beach during periods of low tides, and also by diving with surface-supplied
air (SSA).
Extraction: The extraction techniques used for dive and beach harvest are similar. Harvest of the
clams will be accomplished by means of a diesel powered, low pressure, high volume, water
pump mounted on a vessel moored off shore. The diesel engine has a hospital-grade muffler for
quiet exhaust. The intake port for the pump is located in the hull of the vessel and is screened for
exclusion of marine organisms and suspended detritus. Water is delivered to the harvester from
the pump at 20-30 gallons per minute and approximately 40-60 pounds per square inch through a
length of 1 ½ in. hose ending at a three foot long, 5/8 in. diameter pipe. The flow is similar in
volume and pressure to domestic water systems, for example, a common garden hose at full
volume. When the pipe is inserted into the sand, water flowing from the pipe softens the sand
adjacent to a geoduck, allowing the clam to be removed by hand from the substrate.
Approach: Dive harvests occur in daylight hours during periods of the year when low tides are
unavailable for accessing the beach. While dive harvesting, the vessel providing SSA will be
moored off-shore, above the farm. The divers will work in a radius of approximately 150 ft.
around the boat at depths of five to twenty feet.
During beach harvest operations, which occur during both daylight and nighttime hours, the
vessel with the pump will be again moored off shore. Hoses will be laid to the beach where,
similar to dive harvesters, beach harvesters will remove geoducks one at a time from the sand to
be collected for transport to the vessel. As the tide moves out exposing additional beach and then
returns back across the farm, the harvest crew will move its equipment, usually staying near the
waterline.
After the daily dive or beach harvest is completed, all hoses and containers will be returned to the
vessel and the vessel will leave the area. During either type of harvest activity, workers have no
need to access the upper intertidal area of the beach; i.e., the area between +5.0 ft. and the line of
extreme high water.
Duration/Intensity: Daily dive harvests commonly last two to four hours for each of two divers,
depending on the density of available clams, clarity of the water, temperature, and market
demand. During dive harvests, recovered poundage may total 500-1,000 beach pounds per day.
Beach harvests may last up to four hours, which is the maximum exposure period of the planted
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area. Three to four workers during a single beach harvest period may produce 1,000 to 2,500
beach pounds depending on the density of clams and the particular tide. 15
At an average harvest weight of 1.5 pounds per clam, the three dimensional space occupied by a
geoduck will be approximately six inches by six inches by eighteen to thirty inches deep. A
daily harvest of 1,200 pounds would represent approximately 800 clams, or a harvested surface
area of 200 square feet. Similarly, a harvest of 2,500 pounds would represent a harvested surface
area of slightly over 400 square ft., or less than .01 acre.
3. Summary: Harvest activities involve no removal of rooted aquatic vegetation, no placement
of fill, and no release of chemical/environmental contaminants in the proposed project area. No
earth moving per se will occur, although some sediment transport/turbidity will result
temporarily. Harvest will be managed to ensure 401 water quality certification standards are met.
Farming noise and light generation will be minimized; all people and equipment will be brought
to the site by water and removed from the beach each day. During harvest activities, there
generally is no need to ground vessels on the beach.
E. Specific Issues to be Addressed
As noted below, issues A through H are addressed in the above sections on pre-planting
preparation, planting activities, maintenance activities, and harvest activities. Issues I through M
are not applicable to this proposed project.
1. Applicable to Proposed Project Area; Details Discussed in Above Sections
A. Construction sequencing and timing of each stage (duration and dates)
B. Site preparation
C. Equipment to be used
D. Construction materials to be used
E. Work corridor
F. Staging areas and equipment wash outs
G. Stockpiling areas.
H. Running of equipment during construction
2. Not Applicable to Proposed Project Area
I. Soil stabilization needs / techniques
J. Clean-up and re-vegetation
K. Storm water controls / management
L. Source location of any fill used
M. Location of any spoil disposal

15

Typically, Arcadia Point Seafood harvests a beach over a period of 1 to 2 years, from initial harvest to clean-up
(although smaller beaches may be harvested in less than 1 year). Based on our most recent experience, this
approach has resulted in the following approximations: (1) Beach (dry) harvest days as a percent of elapsed days in
the harvest period is generally less than 10% (i.e., there is only a small percentage of time during an entire 1-2 year
harvest period when crew and equipment are physically on the beach to harvest). (2) Dive (wet) harvest days as a
percent of total harvest days (beach plus dive) ranges from 40 to 70 percent (i.e., there is a lot of variability in our
use of dive versus beach harvesting based on market, weather, and beach conditions).
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F. Milestone Schedule
The following is a high-level, approximate, timeline of major farming milestones for the
proposed project area. The factors that could influence this schedule are discussed above;
nonetheless it represents the approximate timing (assuming weather, market, seed availability,
etc. cooperate).
Primary Activity
Site Preparation
Planting

Time Frame / Milestone
None required.
Spring to early Fall – install tubes, plant seed,
cap and band, install area netting

Maintenance

Occurs throughout growing cycle – monitoring
is intensive during the ~ 2 years that culture
gear may be on the beach and continues after
culturing gear is removed but is less frequent
6 - 12 months after planting – remove caps and
bands from tubes; retain or place area netting
to contain tubes
18 to 24 months after planting – remove tubes
and area netting

Harvesting

5 to 7 years after planting – start harvest
(usually in fall of first harvest year)
6 to 24 months from start of harvest – complete
harvest. (time to complete harvest varies –
typical for Arcadia Point Seafood is 12-24
months)

Elapsed time, start to finish, ranges from 6 to 9 years.

ESA Consultation, Arcadia Point

Page 11 of 82

02.17.15

10. Action Area
A. Proposed Project Area
The proposed project area is located on state-owned, DNR-managed tideland in the Arcadia Point
area of Totten Inlet, Mason County, Washington (see Appendix 1) and is the same as the tideland
area to be leased to Arcadia Point Seafood, a total of 1.22 acres. The farm site is the same as the
project area/lease area and extends waterward from +1.5 ft tidal elevation to -4.5 ft tidal elevation
(extreme low water), within surveyed boundaries. The area is bordered along the upper tidal
elevation by privately owned oyster tract land, currently used for geoduck culture.
B. Proposed Action Area
Per 50 CFR § 402.02 Definitions, the proposed action area is all area where listed Endangered
Species Act (ESA) species and designated critical habitat will be affected directly and indirectly
by the federal action, and is not merely the immediate area (project area) involved in the action.
All project actions that will be authorized by the Department of Army permit are considered, as
are interdependent and interrelated actions stemming from the proposed action; effects from
proposed farm actions define the size of the proposed action area beyond the proposed project
area. 16
The proposed project area, lease area, and farm site area share identical boundaries, i.e., they are
the same. The shoreward boundary of this area does not extend landward beyond +1.5′ tidal
elevation, and does not abut the shoreline as do many intertidal shellfish farms. Therefore, the
direct and indirect effects of the proposed action will extend equally in all directions 150 feet
beyond the perimeter of the project/lease/farm area (towards deeper water, shallower water, and
laterally along the beach). The rationale for a radius of 150 feet around the project/lease/farm
area is discussed below.
The framework used to define the proposed action area boundaries is shown in the following
graphic; the chain of Actions, Stressors, and Effects is used to establish the footprint of the
proposed action area. Discussion of effects of potential farming actions on individual ESAspecies and critical habitat is in Section 13, Effects Analysis. Additional comments regarding
effects on forage fish and Essential Fish Habitat (EFH) are in Section 16. The analyses presented
in Sections 13 and 16, combined with the direct and indirect effects comments below, led to the
150-foot radius definition of the proposed action area.

16

50 CFR § 402.02 Definitions states the following: “ “Effects of the action” refers to the direct and indirect effects
of an action on the species or critical habitat, together with the effects of other activities that are interrelated or
interdependent with that action, that will be added to the environmental baseline. The environmental baseline
includes the past and present impacts of all Federal, State, or private actions and other human activities in the action
area, the anticipated impacts of all proposed Federal projects in the action area that have already undergone formal
or early section 7 consultation, and the impact of State or private actions which are contemporaneous with the
consultation in process. Indirect effects are those that are caused by the proposed action and are later in time, but
still are reasonably certain to occur. Interrelated actions are those that are part of a larger action and depend on the
large action for their justification. Interdependent actions are those that have no independent utility apart from the
action under consideration.” (italics added)
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ACTIONS

STRESSORS



EFFECTS


(produce)


(which have)

Activities such as …

Could involve …

Related to, e.g., …

On …

Planting
• site preparation
• seed handling
• tube/net placement
• planting
Maintenance
• site inspections
• cap & band
removal/net
placement
• tube & net removal
Harvest
• extraction (dive;
beach)
• duration/intensity

• vegetation removal
• placement of fill
• release of chemicals or

• Water qualityturbidity &
sediment
suspension
• Water quality –
nutrient balance
• Benthic
disturbances
• Native eelgrass
or other rooted
aquatic
vegetation
degradation

listed species
& their critical
habitat in the
action area
(that will add
to the
environmental
baseline); as
well as EFH &
forage fish

•
•
•

•

•

environmental
contaminants
earth/sediment moving
noise & light
generation
equipment presence on
beach (e.g., boats,
tubes, nets, machinery,
seed grow-out
containers)
human presence on
beach (e.g., during
planting, maintenance,
harvesting)
transport to and from
project site

1. Direct Effects: Farming activities necessary to plant, maintain, and harvest geoduck clams on
the proposed project area are described in detail in Section 9, Farming Techniques. The stressor
associated with these activities that has the farthest reaching measurable impact on ESA-listed
species and critical habitat (as well as on forage fish and Essential Fish Habitat) is water qualityturbidity/sediment suspension. Turbidity must not exceed 5 NTU’s over background levels at
150 feet from the source, or not exceed other standards established for the proposed project site
(e.g., mixing zone), otherwise the action will be in non-compliance and activities must cease.
Therefore, the establishment of a 150-foot radius around the proposed project area defines the
outer boundary of the proposed action area. 17 18
17

In its 2009 biological opinion regarding NWP 48 issuance, NMFS referenced a study conducted by Entrix, Inc. to
look at the turbidity pulse created during harvest. “There was a definite increase in TSS or NTU measurements
immediately adjacent to the harvest sites when harvest was measured at five feet from the water’s edge. When
harvest occurred further landward or samples were collected as little as 50 feet down current, however, TSS/NTU
measurements were found to be at or near to background (up current) levels. (pp 73) NMFS also noted: “These
short-term affects to water quality as a measurement of turbidity, need also to be measured in contrast to the effects
on water clarity that is occurring as a result of filter-feeding activity of the cultured mollusks.” (pp 73)
18

We considered an alternative turbidity-based radius calculation based on the following NMFS statement: “After
reviewing data and studies related to turbidity settlement in the marine environment, where covered operations cause
turbid water, the effects of turbidity are likely to extend to an area at most 5 percent larger than the footprint of the
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Direct effects on ESA-listed species and critical habitat from boat transport of workers and
materials to/from the proposed project area were also considered in terms of defining the
proposed action area. However, the number of trips and duration of transit time indicate that
potential effects to listed species and designated critical habitat outside the 150 foot contour will
be negligible (in terms of changing the environmental baseline compared to normal recreational
boat traffic).
Direct effects from underwater sound produced from culturing activities were also considered. In
a previous communication with the applicant, the Corps indicated that “the action area must take
into consideration the distance from the source for the sound to attenuate to a level that is
protective of ESA-listed species”. 19 Effects from underwater sound are discussed in Section 12
(see Notes at the end of the section). With respect to considering those effects in defining the
action area, the marine mammal threshold of 120 dB rms is used. Based on our vessel types and
speeds, and using information previously provided by the Corps, the action area would extend
beyond the project area in a radius of 82.4 feet—substantially less than the 150-foot radius based
on potential turbidity effects. Details of the calculations are provided in Notes at the end of
Section 10.
2. Other Actions and Effects: Indirect effects on ESA-listed species and critical habitat, as well
as effects from interdependent and interrelated actions stemming from farm activities, were also
considered to determine if they would change the proposed action area boundary beyond the
“150-foot radius” noted above. For example, the most notable of these effects are (1) a potential
decrease in the quantity of plankton in the proximal water body due to the net effect of nutrient
intake and processing by the cultivated geoduck clams, (2) a change (plus or minus) in production
of benthic prey species and forage fish, and (3) a reduction in the amount of carbon due to carbon
sequestering in the formation of shell material (calcium carbonate). Based on best available
information, we do not believe there is sufficient evidence to indicate a proposed action area
footprint larger than the “150-foot radius”.

plot from which the turbidity emanates.” (NMFS, Re-initiated consultation opinion letter, April 26, 2011, p 3).
Based on size of the project area, a 5% increase results in a radius extension considerably less than 150 feet.
19

Army Corps of Engineers, Seattle District, Memorandum for Record, Endangered Species Act (ESA) and
Essential Fish Habitat (EFH) Biological Assessment Review, Reference Number NWS-2009-261, April 1, 2011.
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Notes to Section 10: Calculation of Action Area Based on Potential Effects of Underwater Sound
Our calculation is based on information previously provided by the Corps and personal communication
with David Hannay (Jasco Research, Victoria BC, Canada, April 27, 2011), co-author of several studies
related to vessel type, length, propulsion, activity, and dB measurement.
Information provided by the Corps included (1) behavioral disruption levels for marine mammals, fish,
and marbled murrelets, (2) options for work vessel sound estimates, and (3) a formula to calculate the
action area radius based on vessel noise attenuation. Sources for this information are:
Seiche Measurements Limited, 2008. Joint Industry Programme on Sound and Marine Life,
Review of Existing Data on Underwater Sounds Produced by the Oil and Gas Industry, Issue 1,
Seiche Measurements Limited Ref S186, United Kingdom, August 2008. Specifically Table
3.7.3 Shipping and small vessel noise, page 59.
Army Corps of Engineers, Seattle District, Memorandum for Record (MFR), Endangered Species
Act (ESA) and Essential Fish Habitat (EFH) Biological Assessment Review, Reference Number
NWS-2009-261, April 1, 2011.
(1) Per the Corps: “According to NMFS, behavioral disruption of marine mammals, such as killer whales
and Steller sea lions, may occur at the root mean square of 120 decibels (120 dB rms) relative to 1
microPa. Behavioral disruption of fish and marbled murrelets may occur at 150 dB rms.” (MFR, p 2) In
our calculation we use 120 dB because it represents the most “sensitive” behavioral disruption level.
(2) Based on the Seiche report (Table 3.7.3) and personal communication with D. Hannay, we
determined the vessel type that most closely approximates the vessels used by Arcadia Point Seafood and
how they are used during culturing activities is “flat bottom workboat, 90 hp outboard, at idle speed”.
Mr. Hannay pointed out that at idle or low speed, which is the status of our vessels when engaged in
culturing activities at the site, all outboard motors are similar regardless of horsepower rating. He noted
that for outboard powered vessels, noise comes from propeller cavitation at high speeds not from engine
noise—in fact, very little engine noise is transmitted to the water.
(3) The formula provided by the Corps as recommended by NMFS and USFWS to estimate sound
attenuation is: R1(in meters) = R2(in meters) * 10((V-120)/15), where
R1 = Estimated distance (in meters) at which sound from the vessel is expected to attenuate below the 120 dB
rms behavioral disruption threshold for marine mammals. R1 provides the action area radius for vessel noise.
R2 = Distance (in meters) from the vessel where the sound level was measured.
V = Estimated sound level (in dB rms) produced by vessels that will be operating at the project area.
120 = Behavioral disruption threshold for marine mammals, 120 dB rms.
15 = Transmission loss constant with a default value of 15.

Using “flat bottom workboat, 90 hp outboard, at idle speed” (with R2 = 1 and V = 141), the action area
radius for vessel noise attenuation is a distance equal to 0.0156 miles or 82.4 feet.
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11. Species Information
This section includes information on listed/proposed species under the Endangered Species Act (ESA)
and on designated critical habitat.
A. ESA-Listed/Proposed Species and Designated Critical Habitat Relevant to the Proposed Action Area
Shown in Table 11-1 are the listed and proposed endangered and threatened species identified for
Washington as of October 2014 by either the U.S. Fish and Wildlife Service (USFWS) or the
National Marine Fisheries Service (NMFS). 20 The table separates the species according to the
likelihood of a presence in the proposed action area at some point during their life stages.
Likelihood categories include (1) may be present, (2) rarely present, (3) not expected to be
present, and (4) not present. The table also notes critical habitat designations (as of November
2014) and indicates which species, because of their potential presence in the proposed action area,
are included in the effects analysis (Section 13).

20

Based on information accessed from the respective websites and personal communications during October and
November 2014.
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Table 11-1: Listed and Proposed Threatened or Endangered Species, and Designated Critical Habitat,
as Identified for Washington as of October-November 2014 by USFWS or NMFS
Species

USFWS

Designated
Critical Habitat in
Proposed Action Area
May Be Present in Proposed Action Area
Puget Sound Chinook Salmon (Onchorhynchus
T
YES
tshawytscha)
Puget Sound Steelhead (Onchorhynchus mykiss)
Marbled Murrelet (Brachyramphus marmoratus)

NMFS

T
T

Bull Trout (Salvelinus confluentus)

YES

NA (in development)

YES

NA (exists but not in
marine waters)

YES

Rarely Present in Proposed Action Area
Southern Resident Killer Whale (Orcinus orca)
E
Steller Sea Lion-Eastern (Eumetopias jubatus)
delisted 12-4-2013; critical habitat under review.

Included in Effects
Analysis, Section 13

YES

NA (exists but not in
proposed action area)

Not Expected to be Present in Proposed Action Area
T
NA (exists but not in
proposed action area)

Humpback Whale (Megaptera novaeangliae)
Puget Sound / Georgia Basin Rockfish 1
1. Bocaccio (Sebastes paucispinis)
2. Canary Rockfish (Sebastes pinniger)
3. Yelloweye Rockfish (Sebastes ruberrimus)

Summer Run Chum Salmon (Hood Canal)
(Onchorhynchus keta)

E

No

YES (adult & juvenile
stages only; not larval)
(Final rule issued
November 13, 2014,
effective February 2015)
Not Present in Proposed Action Area
T
NA (exists but not in
proposed action area)
1. E
2. T
3. T

Green Sturgeon (Southern)
(Acipenser medirostris)

T

NA (exists but not in
proposed action area)

Pacific Eulachon / smelt (Southern)
(Thaleichthys pacificus)

T

NA (exists but not in
proposed action area)

Marine Turtles
1. Green (Chelonia mydas) (all other areas DPS)
2. Leatherback (Dermochelys coriacea)
3. Loggerhead (Caretta caretta) (North Pacific)
4. Olive Ridley (Lepidochelys olivacea) (all other
areas DPS)

1.
2.
3.
4.

T
E
E
T

For 1. & 2.: NA (exists but
not in proposed action
area)
For 3. & 4.: No

USFWS = U.S. Fish and Wildlife Service NMFS = National Marine Fisheries Service ESA = Endangered Species Act
T = Threatened under ESA E = Endangered under ESA NA = Not applicable to the proposed action area
1

Georgia Basin Rockfish adults and juveniles are not expected in the proposed action area; the larval stage drifts widely and may
potentially (but unlikely) be found in the proposed action area.
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B. Species’ Life History Information Relevant to the Proposed Action Area
With the exception of the species listed in Table 11-1 that are not present in the proposed action
area, a brief discussion follows that focuses on species’ life history information specifically
relevant to the proposed action area. Complete life history, abundance, and distribution
information that is not directly relevant to the proposed action area is not presented, however,
representative summaries are available in the following 21:
Anchor QEA, LLC. 2010. Biological Assessment Addendum, Nationwide Permit 48.
Seattle WA. Prepared for U.S. Army Corps of Engineers, Seattle District. May 2010.
ENVIRON International Corporation. 2009. Programmatic Biological Assessment of
Potential Impacts from New Geoduck Aquaculture Sites to Essential Fish Habitat,
Endangered Species, and Forage Fish in Puget Sound, Washington. Project or Issue
Number 0321657. Prepared for Arcadia Point Seafood (Shelton), Allen Shellfish LLC
(Olympia), Chelsea Farms LLC (Olympia), Discovery Bay Shellfish (Port Townsend),
Jamestown S’Klallam Tribe (Sequim), Pacific Blue Seafoods LLC (Poulsbo), Seattle
Shellfish LLC (Olympia), Taylor Shellfish Farms (Shelton). July 2009.
Jones & Stokes. 2007. Draft Biological Assessment and Essential Fish Habitat Analysis.
Nationwide Permit 48 in Washington. (J&S 61080.06.) Bellevue WA. Prepared for U.S.
Army Corps of Engineers, Portland District. October 2007.
National Marine Fisheries Service (NMFS). 2014. Designation of Critical Habitat for the
Distinct Population Segments of Yelloweye Rockfish, Canary Rockfish, and Bocaccio,
Biological Report. November 2014.
National Marine Fisheries Service (NMFS). 2011. Re-initiation of Endangered Species
Act Section 7 Programmatic Consultation and Magnuson-Stevens Fishery Conservation
and Management Act Essential Fish Habitat Consultation for Nationwide Permit 48
Activities in Washington State. April 26, 2011.
National Marine Fisheries Service (NMFS). 2009. Endangered Species Act – Section 7
Programmatic Consultation Biological and Conference Opinion and Magnuson-Stevens
Fishery Conservation and Management Act Essential Fish Habitat Consultation,
Nationwide Permit 48 Washington. NMFS Tracking Number 2008/04151. Prepared for
the U.S. Army Corps of Engineers by NMFS Northwest Region. April 28, 2009.
US Fish and Wildlife Service (USFWS). 2011. Re-initiation of ESA Section 7
Consultation for Nationwide Permit 48 Activities. June 7, 2011.
US Fish and Wildlife Service (USFWS). 2009. Endangered Species Act – Section 7
Consultation Biological Opinion, Nationwide Permit #48 for Shellfish Aquaculture State
of Washington. UWFWS Reference 13410-2008-F-0461. Prepared for the U.S. Army
21

This approach is consistent with the federal paperwork reduction act, one purpose of which is to reduce the burden
on small business of providing information to federal agencies. (44 USC §3501)
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Corps of Engineers by USFWS, Washington Fish and Wildlife Office, Lacey,
Washington. March 24, 2009.
NOAA web sites: www.nmfs.noaa.gov and www.westcoast.fisheries.noaa.gov.
US Fish & Wildlife Service web sites: www.fws.gov and www.fws.gov/wafwo.

Summary information for the proposed action area also is provided in Tables 11-2a and 11-2b, by
species, on (1) life stage or life form, (2) timing of presence, (3) use, (4) local empirical
information, and (5) presence/absence of suitable or designated critical habitat. Table 11-2a
covers species that may be present in the proposed action area; Table 11-2b includes species that
are rarely or not expected to be present within the proposed action area. Hood Canal Summer
Run Chum Salmon, Green Sturgeon (Southern), Pacific Eulachon / smelt (Southern), and Marine
Turtles (four species) are excluded from the tables because they are not present in the proposed
action area.
In addition to the above-cited documents, supplemental reference material used to develop the
following descriptions, as well as the information in Tables 11-2a and 11-2b, is noted in Section
17, References.
In the Comments section of the following species’ descriptions, italics are used to highlight
information specific to the proposed action area (as compared to general descriptive information).
B-1. Puget Sound Chinook salmon (Onchorhynchus tshawytscha)
Status: Threatened
Proposed Action Area Comments: The Puget Sound Chinook salmon evolutionarily
significant unit (ESU) includes all naturally spawned populations of Chinook salmon
from rivers and streams flowing into Puget Sound. Chinook salmon generally are defined
as two distinct groups: “stream-type”, and “ocean type” which is predominant in the
Puget Sound ESU. Stream-type populations typically leave freshwater after one or more
years of residence and proceed quickly to the open ocean environment. Ocean-type
populations migrate to marine waters within the first year after emergence from the
gravel, and spend more time rearing and foraging in the nearshore environment as they
migrate through Puget Sound. When ocean-type Chinook salmon leave estuarine/delta
habitats they distribute widely and may be found along all stretches of shoreline at some
point during the year. Juvenile Chinook salmon abundance in shoreline areas of Puget
Sound typically peaks in June and July, although some are present in shoreline habitats
through October. During migration toward ocean waters, juvenile Chinook salmon
increase in size, and the depth of the water and diversity of habitats they use expand. It is
during the sub-adult phase that Chinook salmon are most likely to intersect with
intertidal farm operations in the proposed action area. Farm activities on the exposed
intertidal beach such as planting and maintenance will have little opportunity for
disruption of forage and migration behaviors. However, wet and dry harvest may elicit
avoidance behavior of both juvenile Chinook salmon and their prey species. As adults,
South Puget Sound Chinook stocks typically return to natal streams along more direct
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migratory pathways that are less dependent on the intertidal environment, and
interactions with farm activities are much less likely to occur.
Critical Habitat: Critical habitat has been designated for the Puget Sound Chinook ESU,
and includes all marine waters in Puget Sound.
B-2. Puget Sound Steelhead (Onchorynchus mykiss)
Status: Threatened
Proposed Action Area Comments: The distinct population segment (DSP) of the Puget
Sound steelhead includes over 50 stocks of naturally spawning anadromous summer-run
and winter-run fish, originating in streams and rivers east of the Elwha River in the Strait
of Juan de Fuca and south of the Nooksack River in Puget Sound. There are two lifeforms of this species: rainbow trout and steelhead. Rainbow trout reside in fresh water
for their entire life, while steelhead are the ocean migrant cohorts of O. mykiss. Steelhead
may spend two to seven years in fresh water before migrating to the marine environment
where they spend one to three years before returning to their natal stream to spawn. In
the marine environment, juvenile steelhead utilize nearshore migration pathways for
foraging and refuge during the out-migrant phase of their lifecycle. As with other
salmonids, juvenile steelhead are most likely to intersect with intertidal farm operations
in the proposed action area. Farm activities on the exposed intertidal beach such as
planting and maintenance will have little opportunity for disruption of forage and
migration behaviors. However, wet and dry harvest may elicit avoidance behavior of
both juvenile steelhead and their prey species.
Critical Habitat: Critical habitat status for Puget Sound steelhead is under development.
B-3. Marbled Murrelet (Brachyramphus marmoratus)
Status: Threatened
Proposed Action Area Comments: The marbled murrelet is a small Pacific seabird
belonging to the family Alcidae. Marbled murrelets breed between April and August,
nesting inland from marine waters in old growth and mature coniferous forests. The
population nesting within flight distance of the South Puget Sound can be found in
protected marine waters throughout the year. Literature indicates that it is possible for
marbled murrelets to be present in the proposed action area. However, USFWS notes
that South Puget Sound (which includes the proposed action area), supports the fewest
murrelets; and, although they are observed at various seasons as far south as the
Nisqually Reach and Budd Inlet (both of which are east of the proposed action area),
their numbers are small. The murrelet is a generalist feeder and has a diverse diet, but
primary prey species include small schooling fish (forage fish and out-migrant salmon
fry) and invertebrates such as euphausids, mysids, and amphipods. Foraging behaviors
generally occur from lower intertidal waters to 1.5 miles from shore. Foraging behaviors
within the proposed action area may be temporarily disturbed by boat traffic when
accessing the proposed project area, but the increase in traffic will not be significant
relative to local recreational boating activities.
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Critical Habitat: Critical habitat has been designated for marbled murrelets, but does not
extend to marine foraging areas.
B-4. Southern Resident Killer Whale (Orcinus orca)
Status: Endangered
Proposed Action Area Comments: The term “resident” denotes one of three distinct
North Pacific Ocean populations of killer whales: resident, transient, and offshore. The
populations differ in genetics, morphology, and behavioral characteristics. The southern
population of resident Killer Whales (pods J, K, and L) is one of four North Pacific
resident populations. In Puget Sound, killer whales from the southern resident population
are most common, although transient whales also may be found. Rarely, members of the
southern resident pods will enter southern Puget Sound to forage for fish, their primary
food source. Although unlikely, their foraging behavior may take individuals of a pod
through the proposed action area.
Critical Habitat: Critical habitat has been designated for the southern resident killer
whale population, and includes all of south Puget Sound waters deeper than twenty feet
below the line of mean higher high water. These waters include the extreme lower end of
the proposed project area and much of the proposed action area.
B-5. Steller Sea Lion (Eumetopias jubatus)
Status: Eastern DPS was delisted effective December 4, 2013. Critical habitat exists and
is under review. 22
Proposed Action Area Comments: Steller (or northern) sea lions are large pinnipeds
found along the north and eastern Pacific Ocean coasts. The population is divided into
two distinct population segments (DPS); the Western DPS and Eastern DPS. The Eastern
DPS ranges from Southeast Alaska to California, and may be found in Puget Sound
waters. Presence of the Western DPS south of Dixon Entrance, AK is extremely
unlikely. Steller sea lions are social animals and colonial breeders, congregating at
rookeries and haul outs. There are no Steller sea lion rookeries in Washington, and no
haul-out locations in the proposed action area. Individual animals may occasionally
travel into southern Puget Sound, but rarely into the proposed action area, to forage for
prey species such as adult salmonids and smelt or herring, and their presence is short
term.
Critical Habitat: Critical habitat has been designated for Steller sea lions as a 20-mile
buffer around rookeries and haul outs, and is not to be found within Puget Sound. Critical
habitat is under review following the delisting of the Eastern DPS.
22

Personal communication with Lisa Rotterman, Steller Sea Lion Coordinator, Alaska Region, National Marine
Fisheries Service, February 28, 2014; and Federal Register, Volume 78, No. 213, November 4, 2013, pp 6614066199 (see comment 64 regarding critical habitat).
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B-6. Bull Trout (Salvelinus confluentus)
Status: Threatened
Proposed Action Area Comments: Bull trout are members of the char group of the
salmon family, and exhibit a resident form and a migratory form. The migratory form of
the Coastal/Puget Sound population segment is the only known segment of bull trout that
is anadromous; i.e., returning to spawn in fresh water after spending time in marine water
as an adult. In western Washington, the US Fish and Wildlife Service has delineated two
management units of the Coastal/Puget Sound migratory bull trout population: the
Olympic Peninsula management unit and the Puget Sound management unit. Bull trout
use the nearshore marine environment for migration pathways, foraging, and overwintering. Even though the proposed action area fulfills all the nearshore characteristics
to support the Puget Sound population segment, literature suggests that there is very little
likelihood of encountering Bull trout in the proposed action area. Specifically, literature
and data note that (1) as a rule, Bull trout do not venture west of the Nisqually River
drainage, and (2) Bull trout remain close to their core spawning watersheds; the nearest
spawning watershed to the proposed action area is the Puyallup River.
Critical Habitat: Critical habitat for the Puget Sound population segment of Bull trout
has been designated in north, central, and south Puget Sound marine waters, but does not
extend westerly of the Nisqually River drainage (i.e. does not extend into the proposed
action area).
B-7. Humpback Whale (Megaptera novaeangliae)
Status: Endangered
Proposed Action Area Comments: Humpback whales of the North Pacific Ocean are
distributed in three separate populations: California/ Oregon/Washington; Central North
Pacific; and Western North Pacific. Humpbacks are baleen whales and filter feed on tiny
crustaceans, plankton, and small fish. Members of the CA/OR/WA stock can be found in
Washington coastal waters and occasionally in the Strait of Juan de Fuca during summer
migrations. On very rare occasions humpback whales will enter southern Puget Sound as
temporary visitors. This listed species is highly unlikely to be encountered within the
proposed action area.
Critical Habitat: No critical habitat has been designated for the Humpback whale.
B-8. Puget Sound/Georgia Basin Rockfish
• Bocaccio (Sebastes paucispinis) - Status: Endangered
• Canary (Sebasted pinniger) - Status: Threatened
• Yelloweye (Sebastes ruberrimus) - Status: Threatened
Proposed Action Area Comments: Yelloweye rockfish, Canary rockfish, and Bocaccio
are found along the eastern Pacific coast from California to Alaska, including a distinct
population segment (DPS) in the Puget Sound/Georgia Basin. The Puget Sound portion
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of the Puget Sound/Georgia Basin DPS is divided into five interconnected sub-basins,
one of which is the South Puget Sound (SPS) sub-basin which includes all marine waters
south of the Tacoma Narrows.
Typically, adults and juveniles are found in waters deeper than 30 meters, and commonly
to 200 meters. Preferred habitats for adults consist of hard, precipitous formations such
as rock shelves or pinnacles, but individuals occasionally are documented over mud or
sand substrates, particularly when in close proximity to hard or rocky formations. The
eastern half of the SPS sub-basin contains the deep complex bathymetry of rock or highly
rugose habitat formations essential for growth and reproduction of adult rockfish. The
western half of the SPS sub-basin includes many shallow inlets with mud and sand
substrates and generally lacks the deep, hard, rock type habitat preferred by the listed
species. The proposed action area is in Totten Inlet, one of the western inlets. There are
very few records documenting adult presence of the three listed species in the entire SPS
sub-basin, and virtually no documentation in Totten Inlet. It would be possible, but very
unlikely, to find adult Yelloweye rockfish, Canary rockfish, or Bocaccio species in the
proposed action area.
Rockfish fertilization is internal, and all species give birth to larval young. The larval
young are pelagic, and remain so through the early juvenile stage. In the weeks and
months after birth, the young-of-the year of the three listed rockfish species settle to
shallow benthic habitats and as they grow larger they move to deeper waters. Post
settlement, juvenile Canary rockfish and Bocaccio use nearshore habitats before
migrating to deeper waters as adults, while juvenile Yelloweye rockfish usually locate in
deeper habitats. Preferred nearshore benthic features include sand, rock, or cobbles with
associated rooted marine vegetation such as native eelgrass and kelp species. The rooted
vegetation provides refuge critical for the survival of juveniles. The western half of the
SPS sub-basin has small isolated areas of sand, rock, and cobble that support rooted
marine vegetation necessary for juvenile rockfish presence. However, neither rocky
substrates nor rooted marine vegetation is found in or near the proposed action area.
And, without adult populations in the western half of the sub-basin it would be very
unlikely to find juvenile members of the three listed rockfish species in the proposed
action area.
Critical Habitat: Critical habitat has been designated for the nearshore and deepwater
areas of Puget Sound that contain physical or biological features essential to the
conservation of adult and juvenile Yelloweye rockfish, Canary rockfish, and Bocaccio,
and includes the South Puget Sound (SPS) sub-basin (marine waters south of the Tacoma
Narrows). The proposed action area is within the nearshore critical habitat for the
Bocaccio and Canary rockfish species. However, while the nearshore critical habitat in
the proposed action area has adequate water quality and prey resources for juvenile
rockfish, it lacks the critical elements of refuge-forming habitat, i.e., it has no rocky or
hard substrate and no rooted marine vegetation. 23 Further, the proposed action area is
nearly 15 miles from documented Bocaccio and Canary rockfish habitat. As such, it

23

See Section 12, Part B for cites regarding rooted aquatic vegetation in the area.
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would be very unlikely to find juvenile Bocaccio or Canary rockfish in the proposed
action area.
B-9. Summer Run Chum Salmon (Hood Canal) (Onchorhynchus keta)
Status: Threatened
Proposed Action Area Comments: Not found in proposed action area
Critical Habitat: Designated but not in proposed action area
B-10. Green Sturgeon (Southern) (Acipenser medirostris)
Status: Threatened
Proposed Action Area Comments: Not found in proposed action area
Critical Habitat: Designated but not in proposed action area
B-11. Pacific Eulachon / smelt (Southern) (Thaleichthys pacificus)
Status: Threatened
Proposed Action Area Comments: Not found in proposed action area
Critical Habitat: Designated but not in proposed action area
B-12. Marine Turtles
Status:
• Green (Chelonia mydas) - Status: Threatened (all other areas DPS)
• Leatherback (Dermochelys coriacea) - Status: Endangered
• Loggerhead (Caretta caretta) - Status: Endangered (North Pacific DPS)
• Olive Ridley (Lepidochelys olivacea) - Status: Threatened (all other areas DPS)
Proposed Action Area Comments: Not found in proposed action area
Critical Habitat: Green and Leatherback - Designated but not in proposed action area
Loggerhead and Olive Ridley – No designated critical habitat
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Table 11-2a: Summary Information for Listed and Proposed Species that May Be Present in the Proposed Action Area
Puget Sound
Chinook Salmon

Puget Sound
Steelhead

Marbled Murrelet

Life stage or life form
potentially found in
proposed action area

Juveniles & adults of “ocean-type”
populations of PS Chinook Salmon

Juveniles & adults of the anadromous form of
the species O. mykiss

Adult & sub-adult

Timing of presence in
proposed action area

• Juveniles may be found in proposed action
area between June & October
• Adults may be found in proposed action
area in July & August

Juveniles & adults throughout year depending
on use of proposed action area

May have presence at all times of year

Use of proposed action
area

• Juveniles may use proposed action area for
migration & foraging behaviors
• Adults may use proposed action area as a
migration pathway to their natal streams

• Juveniles may use proposed action area for
out-migration, over-wintering & foraging
• Adults may use proposed action area as a
migration pathway to their natal streams

• Over-wintering
• Foraging

Local empirical
information specific to
proposed action area

• No known watersheds with spawning
populations in the immediate vicinity of the
proposed action area; however, juvenile
out-migrants distribute widely & may be
found along all shore lines of PS during the
year
• Proposed action area contains forage fish &
other prey species of PS Chinook Salmon
• Adults returning to the Deschutes River in
Budd Inlet may pass through the proposed
action area during July & August

• No watersheds with spawning populations
in the proposed action area; however,
juvenile out-migrants from other
watersheds distribute widely & may be
found along all shore lines of PS during the
year
• Proposed action area contains forage fish &
other prey species of PS Steelhead
• Adults may pass through proposed action
area during migration back to natal streams

• WDFW critical habitat data do not identify
occupancy sites within the proposed action
area
• Proposed action area contains populations
of forage fish (especially sand lance) used
as food source; particularly important
during breeding season (April – August)

Presence/absence of
suitable or designated
critical habitat (CH) in
proposed action area

CH has been designated for the PS Chinook
Evolutionarily Significant Unit (ESU), &
encompasses the proposed action area

No designated CH as yet; designation is in
progress & may encompass the proposed
action area

• No designated CH in marine waters

CH = Critical habitat
PS = Puget Sound
WDFW = Washington Department of Fish & Wildlife
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Table 11-2b: Summary Information for Listed and Proposed Species Rarely Present or Not Expected to be Present in the Proposed Action Area

Life stage or life form
potentially found in
proposed action area

Southern Resident
Killer Whale
Juveniles & adults of
southern (Pods J, K, L)
resident killer whale
population

Steller Sea Lion
Juveniles & adults of the
Eastern distinct population
segment

Note: Effective 12-4-13, the
Eastern DPS was delisted.
However, we reference it
because critical habitat is still
under review.

Bull Trout

Humpback Whale

Georgia Basin Rockfish1

• Migratory form of
Puget Sound (PS)
segment of
Coastal/Puget Sound
Bull Trout
• Adult & sub-adult

Juveniles & adults of the
CA/OR/WA segment of the
Pacific ocean population

• All 3 species give birth to
live larval young which
drift in the surface waters
& may be widely
distributed; larval form
may be (but unlikely to
be) encountered within
proposed action area
• Larger juveniles & adults
are not likely to be
present; proposed action
area does not include
preferred habitat typical
of the populations

Timing of presence, if
found in proposed action
area

Fall, during salmon
migration

Summer & fall

May be found in certain
nearshore waters
throughout the year

Spring & fall migrations
between Central America /
Mexico & British Columbia /
Southeastern Alaska

Unknown; literature notes
larval stage & small subadults may drift in open
water for several months

Use, if found in
proposed action area

Foraging

Foraging

• Migratory pathway
to/from natal streams
• Foraging

Sightseeing

Adults & juveniles not likely
to be found in proposed
action area, especially in
nearshore area that lacks
preferred habitat

Local empirical
information specific to
proposed action area

Occurrence in
proposed action area is
unlikely; less than
annually in South PS

• No Steller Sea Lion
rookeries are in WA
waters; haul out locations
are far from the proposed
action area
• Occasional, rare passage
into South PS to feed on
salmon & forage fish; such
occurrences may bring
Steller Sea Lions into
proposed action area

• No recent evidence of
population in South PS
west of Nisqually
River drainage
• Presence in proposed
action area highly
unlikely due to affinity
for core watershed;
nearest spawning
watershed is Puyallup
River drainage

Occurrence in proposed
action area is unlikely; less
than annually in South PS

• No documented presence
in proposed action area
• Proposed action area does
not meet preferred habitat
requirements of adults &
juveniles
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Table 11-2b: Summary Information for Listed and Proposed Species Rarely Present or Not Expected to be Present in the Proposed Action Area

Presence/absence of
suitable or designated
critical habitat (CH) in
proposed action area

Southern Resident
Killer Whale
• Proposed action
area is in designated
CH
• Proposed project
area is within
designated CH at
extreme lower end
of farm (below -3.0′
tidal elevation)

Steller Sea Lion
No CH has been designated
within PS

Bull Trout
• No CH designated
west of Nisqually
River drainage
• Proposed action area
nearshore habitat
contains Bull Trout
prey species (forage
fish, pelagic
invertebrates)

Humpback Whale

Georgia Basin Rockfish1

No CH has been designated;
proposed action area is
within migratory pathway for
entering PS

• Proposed action area is in
designated CH
• Proposed project area is
within the nearshore CH
for Bocaccio and Canary
rockfish (nearshore most
relevant to juveniles but
project area lacks critical
elements of refugeforming habitat, i.e. hard
substrate and rooted
marine vegetation)

CH = Critical habitat
PS = Puget Sound
WDFW = Washington State Department of Fish & Wildlife
1

Includes Bocaccio, Canary rockfish, and Yelloweye rockfish
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12. Existing Environmental Conditions
A. Shoreline riparian vegetation and habitat features
There are no uplands or shorelands directly abutting the proposed project area. The area is
bordered along the upper tidal elevation (+1.5′) by privately owned oyster tract land that
currently is used for geoduck culture.
The northern end of the proposed project area is defined by an intermittent stream, with braided
outfall, flowing from a pocket estuary; the stream can flow heavily during extreme precipitation
events and may limit planting and/or survival of geoduck on a portion of the project area.
B. Aquatic substrate and vegetation
The proposed project area consists of gently sloping (< 5% slope) marine tidelands. The
tidelands are swept by strong, lateral, ebb and flood currents. The orientation of the tidelands is
such that the beach is subject to strong wind and wave effects. Typically, the proposed project
area is devoid of rooted aquatic vegetation; however, during the summer months the lower
intertidal area may be strewn with loose, transient, red and brown kelps and ulva species that are
common throughout South Puget Sound. And, during the early stages of a culture cycle (the first
two years), it is common to find various red and brown kelp species and multiple ulva species
attached to the culturing materials. This vegetation disappears when the culturing materials are
removed.
The southern portion of the proposed project area is lower in the intertidal area and the substrates
are predominately fine sands; the southern portion has finer grain substrates than the northern
portion which contains more shell hash and gravel. Near the southern portion, but at a higher
tidal elevation (above +1.5’ MLLW) than the proposed lease area, are small patches of non-native
eelgrass (Zostera japonica) (< 1.0 sq. meter). These patches were not present prior to 2008 and
are ephemeral in nature, often disappearing during the summer heat and reappearing in a new
location on the beach at a later date. The total area of the combined patches of Z. japonica during
the period when it is most dense is estimated to be less than three square meters.
There is no on-the-ground evidence of native eelgrass (Zostera marina) or rooted kelp in the
proposed project area (nor has there been since we began farming in the area in early 2000). The
Washington Marine Vegetation Atlas (Department of Natural Resources) on-line tool shows
“kelp present” in the area encompassing the proposed project area. Similarly, the Washington
State Coastal Zone Atlas (Department of Ecology) search tool indicates the presence of fringe
(patchy) kelp. None of the databases searched indicates the presence of native eelgrass in Totten
Inlet. 24

24

Washington Department of Ecology, Washington State Coastal Zone Atlas, accessed November-December 2014.
Washington Department of Natural Resources, Washington Marine Vegetation Atlas, accessed NovemberDecember 2014. Washington Department of Fish and Wildlife, Priority Habitat and Species database accessed
October 2014.
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C. Surrounding land/water uses; and
D. Level of development; and
E. Water quality
The proposed project area is located in the Arcadia Point area of Totten Inlet, South Puget Sound,
on state-owned, DNR-managed tideland. It is bordered along the upper tidal elevation by
privately owned oyster tract land, currently used for geoduck culture. The tideland to the south is
privately owned and uncultivated, as is the tideland parcel to the north. The tidelands of the
proposed project area were, until 2009, incorrectly identified as private tidelands and used as such
by local residents. Due to the erroneous identification of ownership, all the tidelands identified in
the proposed project area have been farmed continuously for geoduck clams since 2004, some as
early as 1998.
The proposed project area is not accessible by road, nor from the uplands, without crossing
private land. Uplands in the vicinity of the project area have residential development; upland
areas are designated RR5 (rural residential-5 acres) with a shoreline master program
environmental designation of urban residential.
The predominant uses of Totten Inlet are residential, recreation, and shellfish aquaculture (it is an
active culturing area for manila clams, geoduck clams, oysters, and mussels). Although the
tidelands are within 1,500 feet of a boat ramp owned by the Squaxin Indian Tribe and open to the
public, the proposed project area is used infrequently for recreational purposes, such as beach
walking, due in part to eleven private tideland parcels lying between the boat ramp and the
project area. The surface waters over the project area are used seasonally for fishing and boating,
often by kayakers traveling in Totten Inlet. Tour groups have occasionally stopped to observe the
marine life attracted to the culturing materials used during farm operations. When the culturing
materials are absent, kayakers and other boaters are unaware that a farm is present. During the
fall, the area around the proposed project area may open to tribal treaty salmon fisheries.
Geoduck cultivation and beach seining and/or set netting have occurred simultaneously in past
years with no known use conflicts.
Nearby tideland parcels are certified as approved for shellfish cultivation by the Washington
Department of Health. The proposed project area is not on the Washington Department of
Ecology’s 303(d) list (as of October 21, 2014). 25

25

Per Department of Ecology Water Quality Assessment Search Tool, www.ecy.wa.gov/programs/wq
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F. Describe use of the action area by listed salmonid fish species.
Table 11-1 shows the listed salmonid fish species that “may be present in the proposed action
area”, that is, Puget Sound Chinook Salmon and Puget Sound Steelhead. Their use of the area is
more fully described in Section 11, B-1 (Puget Sound Chinook Salmon) and B-2 (Puget Sound
Steelhead), and in Table 11-2a.
G. Is the project located within designated/proposed bull trout or Pacific salmon critical habitat? If so,
please address the proposed projects’ potential direct and indirect effect to primary constituent elements.
See Section 11, Table 11-1.
Bull Trout: No – critical habitat exists but not in the proposed action area. Critical habitat for
bull trout does not extend westerly of the Nisqually River drainage. See Section 11, B-6 and
Tables 11-1 and 11-2b for additional information.
Puget Sound Chinook Salmon: Yes – the project is within designated critical habitat for Puget
Sound Chinook salmon. The proposed project area is considered nearshore habitat, i.e., marine,
non-estuarine shoreline to 30 meter depth (within the photic zone). Effects to the primary
constituent elements (PCEs) of the nearshore environment for Puget Sound Chinook salmon
include:
1. Water quality and quantity: The specific physical requirements of the proposed
project area that necessitate an abundance of clean marine water for the successful
survival and growth of cultured geoduck clams also meet the criteria essential for
survival of juvenile salmonids. Farm activities may increase turbidity levels during tube
removal or harvest, but the activities and their impacts on water quality would be
intermittent and of short duration. Best management practices (BMPs) will restrict the
presence of petroleum products (fuel and oil) and other toxic elements from the proposed
project area. Portable sanitary facilities carried on-vessel will prevent incidents of
pathogen pollution.
Farm activities will not affect water quantities.
2. Natural cover: The fine grain substrate and slope of beach desirable for growing
geoduck clams are not characteristic conditions of natural cover for juvenile salmonids.
However, on a beach otherwise devoid of natural cover, salmonids may find cover from
the presence of planted tubes. After tubes are removed, the proposed project area would
not naturally provide shelter, and would serve only as a migration and foraging corridor.
3. Forage: The forage PCE pertains to availability of prey species and the ability of
salmonids to successfully pursue the prey, supporting growth and maturation. The prey
base includes pelagic marine invertebrates and forage fish species such as surf smelt,
herring, and sand lance.
The Washington Department of Fish and Wildlife (WDFW) Priority Habitats and Species
(PHS) on-line database (reviewed October 21, 2014) lists the proposed action area as a
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documented spawning area for Pacific sand lance but not for surf smelt or Pacific
herring. 26 Surf smelt spawn in the upper intertidal substrates near mean-higher-high
water (MHHW) with the eggs of surf smelt remaining in the upper intertidal reaches (i.e.,
above +7.0 ft). Sand lance may spawn from +5.0 ft to MHHW. Eggs of sand lance may
be dispersed along the beach from high intertidal to lower levels. All proposed planting
will occur below +3.0 ft tidal elevation and would be unlikely to interfere with spawning
success of surf smelt or sand lance populations.
The database does not show documented herring spawning areas or herring holding areas
within the proposed action area. Herring typically spawn on vascular plants such as
eelgrass, or on rocks and cobble in South Puget Sound where there is a lack of spawning
vegetation. Spawning generally occurs from mean-lower-low water (MLLW) to a depth
of -40.0 ft. The proposed project area has neither rocks nor suitable vegetation. Herring
may spawn on artificial mediums such as the planting tubes and netting used in geoduck
culture. Were that to occur within the proposed project area, the spawning substrate
would be left in place until the eggs hatch. It is unlikely that any of the proposed farm
activities will directly impact local herring populations.
Human presence in the proposed project area such as accessing the beach and wet
harvesting may interrupt the predator/prey relationship by causing the prey species to
avoid the proposed project area while farm activities are in progress. Increased turbidity
from wet or dry harvests may also elicit avoidance behavior.
There is potential for sand lance to be present within the proposed project area while farm
operations occur. Sand lance do not have an air bladder and exhibit the behavioral
characteristic of taking refuge in loose sand or fine gravel substrates when not free
swimming. However, the preferred substrates are known to be “well washed, drained,
and unpacked and typically contain coarse sands with little or no mud and silt.” This
substrate type is not typical of the proposed project area, and may not support this
behavior. Experience to-date in this area has not revealed the presence of buried sand
lance and thus they are not likely to be encountered during farm operations.
Farm activities are intermittent and of short duration and are unlikely to interfere with the
ability of salmonids, including Puget Sound Chinook Salmon, to successfully forage in
the proposed action area. Farm activities are also unlikely to affect the reproductive
success of forage fish.
See Section 11, B-1 and Table 11-2a for additional information. See also Underwater
Sound Effects notes at the end of Section 12 for information on effects of underwater
sound produced from culturing activities.

26

A more comprehensive analysis provided to us in September 2012 by WDFW staff, titled Washington Department
of Fish and Wildlife Priority Habitats and Species Polygon Cross Reference Report in the Vicinity of T20R02W
Section 32, Report Date September 11, 2012, additionally identified the proposed project area as a “potential surf
smelt/sand lance spawning area”.
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H. Describe use of the action area by other listed fish species (green sturgeon, eulachon, bocaccio,
canary rockfish and yelloweye rockfish).
Green Sturgeon: Not found in proposed action area. (See Section 11, B-10.)
Eulachon: Not found in proposed action area. (See Section 11, B-11.)
Georgia Basin Rockfish (Bocaccio, Canary, Yelloweye): These species are unlikely to be
encountered within the proposed action area as juveniles and adults, but may move in drift cells
through the proposed action area as pelagic larvae. (See Section 11, B-8 and Table 11-2b, and
Section 12, Part I below.)
Also see Section 11, Table 11-1.
I. Is the project located within designated/proposed critical habitat for any of the species listed below? If
so please address the proposed project’s potential direct and indirect effect to primary constituent
elements. 27
See Section 11, Table 11-1.
Northern Spotted Owl: No, not marine related.
Western Snowy Plover: No, not marine related.
Green Sturgeon: Critical habitat exists but not in the proposed action area. (See Section 11, B10.)
Eulachon: Critical habitat exists but not in the proposed action area. (See Section 11, B-11.)
Marbled Murrelet: Critical habitat exists but not in marine waters. (See Section 11, B-3 and
Table 11-2a.) (See also Underwater Sound Effects notes at the end of Section 12 for information
on effects of underwater sound produced from culturing activities.)
Southern Resident Killer Whale: Critical habitat exists with likelihood of species being “rarely
present in proposed action area”. (See Section 11, B-4 and Table 11-2b.)
The designated critical habitat for the Southern Resident Killer Whale (SRKW) extends
to all of southern Puget Sound, including Totten Inlet, in waters deeper than 20 feet
below extreme high water. Because the majority of the proposed project area is above
-3.5′ tidal elevation, very little of the proposed farm activities take place within the
designated critical habitat.
Effects to the primary constituent elements (PCEs) essential to the conservation of the
SRKW critical habitat within the action area include:

27

Critical habitat was recently designated (November 13, 2014 Federal Register, effective February 2015) for three
rockfish species (Yelloweye, Canary, Bocaccio). There was no question pertaining specifically to the rockfish
critical habitat so we include discussion of it here.
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1. Water quality to support growth and development: The specific physical
requirements of the proposed project area that necessitate an abundance of clean marine
water for the successful survival and growth of cultured geoduck clams also meet the
criteria essential for survival of SRKW. Farm activities may increase turbidity levels
during tube removal or harvest, but the activities and their impacts on water quality
would be intermittent and of short duration. Best management practices (BMPs) will
restrict the presence of petroleum products (fuel and oil) and other toxic elements from
the proposed project area. Portable sanitary facilities carried on-vessel will prevent
incidents of pathogen pollution.
Farm activities will not affect water quantities.
2. Prey species of sufficient quantity, quality, and availability to support individual
growth, reproduction, and development as well as overall population growth:
Members of the SRKW population are unlikely to be found in Totten Inlet. Their
primary prey species is salmon, and the preferred species of salmon is Chinook
(Oncorhynchus tshawytscha). Totten Inlet has a seasonal run of Chum salmon (O. keta),
but not Chinook salmon.
The proposed farm operations will not interfere with the prey species (Chum or Chinook
salmon) of the SRWK and therefore not affect this PCE.
3. Passage conditions to allow for migration, resting, and foraging: Members of the
SRKW population are unlikely to be found in Totten Inlet. The majority of the on-farm
activities will occur shallower than -3.5′ tidal elevation, or outside of the designated
critical habitat for the SRKW. If members of this population were in the vicinity of the
action area of the proposed project while dive harvest operations were in progress, the
divers would return to the harvest vessel. If farm vessels were in transit to or from the
proposed farm while members of the SRKW population were in the Inlet, care would be
taken to avoid the whales. Underwater sound from culturing activities (e.g., vessel
outboards, auxiliary motors used to drive harvest pumps) will result in minimal
disturbance to SRKW’s that may enter the proposed action area – little underwater sound
will be produced and any that is produced is expected to attenuate within approximately
82 feet of the farm site’s outer boundaries. See also Underwater Sound Effects notes at
the end of Section 12 for information on effects of underwater sound produced from
culturing activities.
The proposed farm operations will not interfere with migration, resting, or foraging of the
SRKW population.
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Yelloweye Rockfish, Canary Rockfish and Bocaccio: Nearshore and deepwater critical habitats
have been designated for juveniles and adults of the three species effective February 2015 (no
critical habitat has been designated for the species’ larval life stage). 28
Deepwater critical habitat: The proposed project area does not fall within the designated
deepwater critical habitat for the three listed species.
Nearshore critical habitat: Nearshore critical habitat has been designated for juvenile
Canary rockfish and Bocaccio, and extends into the western inlets of the South Puget
Sound sub-basin, including Totten Inlet and the proposed project area, with likelihood of
the two species being “not expected to be present in proposed action area”. (See Section
11, B-8 and Table 11-2b.)
Effects to the primary constituent elements (PCEs) of the nearshore critical habitat for the
juvenile Canary rockfish and Bocaccio include:
1. Water quality and quantity: The specific physical requirements of the proposed
project area that necessitate an abundance of clean marine water for the successful
survival and growth of cultured geoduck clams also meet the criteria essential for
survival of juvenile Canary rockfish and Bocaccio. Farm activities may increase
turbidity levels during tube removal or harvest, but the activities and their impacts on
water quality would be intermittent and of short duration. Best management practices
(BMPs) will restrict the presence of petroleum products (fuel and oil) and other toxic
elements from the proposed project area. Portable sanitary facilities carried on-vessel
will prevent incidents of pathogen pollution.
Farm activities will not affect water quantities.
2. Natural cover: The typical fine grain substrate and absence of larger hard substrates,
which make the action area desirable for growing geoduck clams, are not characteristic
conditions of natural cover for juvenile rockfish. The action area is lacking in rooted
marine vegetation such as native eelgrass and canopied kelp. 29 On a beach otherwise
devoid of natural cover, if juvenile rockfish were present they may find useful cover
among the three dimensional structure of the predator exclusion devices (i.e., planted
tubes) used in farming. However, after tubes are removed, the proposed project area
would not naturally provide shelter.
3. Forage: The forage PCE pertains to availability of prey species and the ability of the
listed species to successfully pursue the prey, supporting growth and maturation.
Juvenile rockfish species are opportunistic feeders, and depending on their age will

28

Parts of this section were informed by personal communications with Scott Anderson and Dan Tonnes, National
Marine Fisheries Service (NMFS), West Coast Region, November 2014.

29

See Section 12, Part B for cites regarding rooted aquatic vegetation in the area.
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consume zooplanktors, copepods, invertebrates, crustaceans, and size appropriate finfish
species such as forage fish.
During the period of farm operations when tubes are in the beach, the structures may
provide short-term habitat for the prey organisms used by juvenile rockfish. That habitat
would be unavailable after the second year of the farm cycle when the tubes have been
removed.
During harvest operations (dive or beach), disturbances of beach substrates are local,
intermittent, and of short duration. Benthic organisms (infauna and epifauna) exhibit
short recovery times after disturbance.
Highly mobile prey species such as crustaceans and small flatfish typically migrate across
the tidelands as the tides rise and fall, and would occupy the proposed project area when
the farm site is inundated. It would be unlikely for most farm activities to interfere with
those species. Impacts from dive harvesting would be temporary, and these species
would continue to be available from areas immediately surrounding the disturbance.
Availability of forage fish to juvenile rockfish, if they were present in the action area,
would not be impacted for the reasons discussed in Part G above regarding Puget Sound
Chinook Salmon.
Farm activities are intermittent and of short duration and would be unlikely to interfere
with the ability of juvenile Canary rockfish and Bocaccio to successfully forage in the
proposed action area, were they present.
See Section 11, B-8 and Table 11-2b for additional information. See also Underwater
Sound Effects notes at the end of Section 12 for information on effects of underwater
sound produced from culturing activities.
J. Describe use of action area by marbled murrelets. How far to the nearest marbled murrelet nest site or
critical habitat?
See Section 11, B-3 and Tables 11-1 and 11-2a.
There is no designated critical habitat or potential suitable marbled murrelet nesting habitat
within 10 miles of the proposed action area. (Personal communication, Martha Jensen, USFWS,
Washington Fish and Wildlife Office, 02/10/2014.) Marbled murrelets may use the proposed
action area for foraging habitat. Presence of murrelet prey species in the proposed action area is
discussed in the primary constituent analysis for Puget Sound Chinook salmon, in G.3 above.
In a previous ESA Consultation submittal, concern was expressed regarding potential effects
from anti-predator nets on marbled murrelets foraging behavior. The probable effects from
geoduck anti-predator nets on marbled murrelets that may forage in the proposed action area are
negligible – the threat of entanglement is low based on foraging behavior, net type and use, and
murrelet population levels in the proposed action area. See Marbled Murrelet notes at the end
of Section 12.

ESA Consultation, Arcadia Point

Page 35 of 82

02.17.15

K. Describe use of the action area by the spotted owl. How far to the nearest spotted owl nest site or
critical habitat?
Not applicable to the proposed action.
L. For marine areas only: Describe use of the action area by Southern Resident killer whales. How often
have they been seen in the area and during what months of the year?
See responses in Section 11, B-4 and Tables 11-1 and 11-2b. See response to Question I above.
M. For marine areas and Columbia River: How far is the nearest Steller sea lion haulout site from the
action area? Describe their use of the action area.
See responses in Section 11, B-5 and Tables 11-1 and 11-2b.
N. For marine areas only: Forage Fish Habitat
The Washington Department of Fish and Wildlife (WDFW) Priority Habitats and Species (PHS)
on-line database (accessed October 2014) lists the proposed action area as “documented sand
lance spawning area”. The on-line database does not show documented or potential surf smelt or
herring spawning areas, or herring holding areas within the proposed action area. 30 See response
to Question G above (part 3).
Documented spawning areas:

Surf smelt: 

Pacific Herring: 

Sand Lance: 

Potentially suitable spawning area:

Surf smelt: 
Pacific Herring: 
(see footnote below)

Sand Lance: 

See response to Question B above for description of substrate, elevation, and aquatic vegetation at
the project site.

30

A more comprehensive analysis provided to us in September 2012 by WDFW staff, titled Washington
Department of Fish and Wildlife Priority Habitats and Species Polygon Cross Reference Report in the Vicinity of
T20R02W Section 32, Report Date September 11, 2012, additionally identified the proposed project area as
“potential surf smelt/sand lance spawning area”.
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Section 12 Notes: Underwater Sound Effects
Underwater sound produced from culturing activities at the project area is a potential effect of the
proposed action. The main source of underwater sound produced by culturing activities at the project
area would be underwater sound associated with use of vessels. In 2011, we discussed this issue in depth
during a telephone conversation with David Hannay (Jasco Research, BC, Canada, April 27, 2011), coauthor of several studies related to vessel type, length, propulsion, activity, and dB measurement. 31
With respect to vessel engine noise, he stated that noise created near the water’s surface attenuates much
more rapidly than noise created at greater depths. For example, disturbance due to noise of outboards
decreases much more rapidly than engine noise from deep draft vessels with inboards. In fact, the noise
from outboard motors is primarily a function of cavitation from the propeller blades; very little direct
outboard engine noise is transmitted to the water. Because the vessels to be used during culturing
activities at the project area are all outboards that will be at idle or off, we expect little underwater sound
to be produced. Any underwater sound that is produced is expected to attenuate within approximately 82
feet of the farm site’s outer boundaries (see formula cited in Section 10, Action Area.). As a result, we
believe that disturbance to ESA-listed species (listed marine mammals, marbled murrelet, and/or Puget
Sound Chinook salmon and steelhead) that may enter the proposed action area will be minimal.
As NMFS noted in its 2009 Biological Opinion: “A very low level of vessel operations will be associated
with the aquaculture activities (small and larger work boats and barges). Vessels would remain relatively
immobile until work is complete, with minimal sound and insignificant potential for disturbance.”
(NMFS, Biological Opinion, April 2009, Appendix A, pp 99-100) Thus, if little noise is created to start
with, it follows that effects will also be minimal. In addition, USFWS noted in its 2009 Biological
Opinion that “We do not anticipate that boat and other anthropogenic activities associated with planting
and harvesting will measurably affect murrelets because the level of these activities is likely to be less
than what currently occurs in these two waterbodies. We assume that murrelets using these areas are
accustomed to these disturbance levels. Therefore, effects to murrelets due to support boats, planting, and
harvesting activities are likely to be insignificant.” (USFWS, Biological Opinion, March 2009, Section
4.7.17.1, pp 139-140).
A possible secondary source of underwater sound could be auxiliary motors used to drive harvest pumps.
However, given that the primary source of underwater noise for small vessels with outboards (as used by
Arcadia Point Seafood) is cavitation of propellers, and that auxiliary motors are not in the water, do not
have propellers, and are very low horsepower (< 50 horsepower), very little underwater noise should be
produced by them. The only possible source of underwater sound would be noise transmitted directly
through the hull. Any such noise would occur very near the surface of the water, and as noted above,
would attenuate quickly with little or no noticeable disturbance to ESA-listed species.

31

D. Hannay’s studies were cited in Joint Industry Programme on Sound and Marine Life, Review of Existing Data
on Underwater Sounds Produced by the Oil and Gas Industry, Issue 1, Seiche Measurements Limited Ref S186,
United Kingdom, August 2008. Specifically Table 3.7.3 Shipping and small vessel noise, page 59. This table was
previously referenced by the Corps for use in calculating proposed action area size (to account for effects of sound
on ESA-listed species).
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Section 12 Notes: Marbled Murrelets and Area Netting
The probable effects from geoduck anti-predator nets on marbled murrelets that may forage in the
proposed action area are negligible – the threat of entanglement is low based on foraging behavior, net
type and use, and murrelet population levels in the proposed action area. That is:
• Research on the foraging behavior of murrelets indicates that it would be unlikely that murrelets
would become entangled in geoduck area nets securely attached to the substrate.
Based on personal communication (April 27, 2011) with Esther Burkett, wildlife biologist at
California Fish and Game, the murrelets’ primary food sources (small schooling fish and
pelagic crustaceans) and the murrelets’ physiology indicate that they are not benthic feeders.
The conclusion reached during the conversation was that murrelets are unlikely to attempt to
feed through a secured area net as used in geoduck aquaculture. In a separate conversation with
Harry R. Carter (April 28, 2011), recommended by Esther Burkett as an expert on alcids, he too
agreed with the comments and conclusions reached in the conversation with Esther Burkett. 32
• Different net types present different risk levels regarding potential entanglement.
Most information related to nets and bird entanglements is about fishing industry nets,
particularly gill nets. Based on 30 years of personal experience in the crabbing/fishing industry,
with a working knowledge of most types of nets, it is important to emphasize that “a net is not a
net” – nets are made of different materials, used for different purposes, with different mesh and
length characteristics. For example, a gill net is designed to hang vertically in the water,
unseen. A geoduck anti-predator net is designed to be attached directly on or slightly above the
substrate in the horizontal plane, and is visible.
• The proposed action area exists within a broader area that supports a relatively low population of
murrelets.
USFWS noted in its initial Biological Opinion (2009) that South Puget Sound (which includes
the proposed action area) supports the fewest murrelets; and, although they are observed at
various seasons as far south as the Nisqually Reach and Budd Inlet, their numbers are small.
(USFWS, pp 96 and 108)
In addition, as noted in the Draft Biological Assessment conducted for the Army Corps of Engineers by
Jones & Stokes (October 2007): “There is a hypothetical risk that marbled murrelets, snowy plovers, or
brown pelicans could become entangled in anti-predator nets or other gear used in shellfish culture, and
thereby be injured or killed. Such an event is not known to have ever occurred, and we have located only
a single anecdotal report of any bird becoming entangled in shellfish gear.” (pp 7-4). (emphasis added)
In twelve years of geoduck aquaculture, we also have never observed any birds (murrelets or otherwise)
entangled in our culturing gear.

32

Esther Burkett and Harry Carter are cited in several publications related to murrelets, including the USFWS’
Biological Opinion, e.g., Burkett, E.E. 1995. Marbled murrelet food habits and prey ecology. Pages 223-46. In:
Ralph, C.J., G.L. Hunt, M.G. Raphael, and J.F. Piatt (eds). Ecology and conservation of the marbled murrelet.
General Technical Report: PSW-GTW-152. Pacific Southwest Experimental Station, U.S. Forest Service, Albany,
California. 420pp; and Carter, H.R., L.C. McAllister, and M.E. Isleib. 1995. Mortality of marbled murrelets in gill
nets in North America. Pages 271-83. In: Ralph, C.J., G.L. Hunt, M.G. Raphael, and J.F. Piatt (eds). Ecology and
conservation of the marbled murrelet. General Technical Report: PSW-GTW-152. Pacific Southwest Experimental
Station, U.S. Forest Service, Albany, California. 420pp.
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13. Effects Analysis 33
A. Effects On Listed Species and Designated Critical Habitat
The effects of proposed geoduck farming activities on listed species and designated critical
habitat that occur within the proposed action area are addressed in this section. By definition,
the focus is on effects that will be added to the environmental baseline of the proposed action
area. 34
Extensive analyses of the effects of shellfish farming activities on Washington listed species and
designated critical habitat were conducted on behalf of the U.S. Army Corps of Engineers (i.e.,
the Corps), with peer review and additional analyses by both the National Marine Fisheries
Service and the U.S. Fish and Wildlife Services (i.e., the Services). These analyses were
conducted as part of the proposed federal action of issuance of a NWP 48 in Washington by the
Corps for the cultivation of all species of shellfish on farms existing prior to March 12, 2007. 35
The respective effects analyses can be found in:
Initial Biological Assessment and Services’ Consultation Documents
• Jones & Stokes. 2007. Draft Biological Assessment and Essential Fish Habitat Analysis.
Nationwide Permit 48 in Washington. (J&S 61080.06.) Bellevue WA. Prepared for U.S.
Army Corps of Engineers, Portland District. October 2007.
• National Marine Fisheries Service (NMFS). 2009. Endangered Species Act – Section 7
Programmatic Consultation Biological and Conference Opinion and Magnuson-Stevens
33

Forage Fish are addressed in Section 16, Essential Fish Habitat Analysis.

34

50 CFR § 402.02 Definitions states the following: “ “Effects of the action” refers to the direct and indirect effects
of an action on the species or critical habitat, together with the effects of other activities that are interrelated or
interdependent with that action, that will be added to the environmental baseline. The environmental baseline
includes the past and present impacts of all Federal, State, or private actions and other human activities in the action
area, the anticipated impacts of all proposed Federal projects in the action area that have already undergone formal
or early section 7 consultation, and the impact of State or private actions which are contemporaneous with the
consultation in process. Indirect effects are those that are caused by the proposed action and are later in time, but
still are reasonably certain to occur. Interrelated actions are those that are part of a larger action and depend on the
large action for their justification. Interdependent actions are those that have no independent utility apart from the
action under consideration.” (italics added)
35

Following conclusion of the initial Biological Assessment conducted for the Corps and the related consultations
with the Services (regarding endangered species, critical habitat, and essential fish habitat), new species and/or
critical habitat that may be affected by NWP 48 activities were listed or proposed for listing. In addition,
supplemental information regarding geoduck acreage and dive harvesting activities became available. As a result,
on August 16, 2010 the Corps re-initiated consultation with the Services to consider the new species (Pacific
eulachon and Puget Sound/Georgia basin yelloweye rockfish, canary rockfish, and bocaccio), critical habitat (North
American green sturgeon and Pacific eulachon), and geoduck-specific information. [In addition, the Corps and the
Services currently are engaged in discussions regarding a programmatic consultation for NWP 48 (on-going as of
February 2015).]
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Fishery Conservation and Management Act Essential Fish Habitat Consultation, Nationwide
Permit 48 Washington. NMFS Tracking Number 2008/04151. Prepared for the U.S. Army
Corps of Engineers by NMFS Northwest Region. April 28, 2009.
• US Fish and Wildlife Service (USFWS). 2009. Endangered Species Act – Section 7
Consultation Biological Opinion, Nationwide Permit #48 for Shellfish Aquaculture State of
Washington. UWFWS Reference 13410-2008-F-0461. Prepared for the U.S. Army Corps of
Engineers by USFWS, Washington Fish and Wildlife Office, Lacey, Washington. March 24,
2009.
Biological Assessment Addendum and Services’ Consultation Documents
• J Anchor QEA, LLC. 2010. Biological Assessment Addendum, Nationwide Permit 48.
Seattle WA. Prepared for U.S. Army Corps of Engineers, Seattle District. May 2010.
• National Marine Fisheries Service (NMFS). 2011. Re-initiation of Endangered Species Act
Section 7 Programmatic Consultation and Magnuson-Stevens Fishery Conservation and
Management Act Essential Fish Habitat Consultation for Nationwide Permit 48 Activities in
Washington State. April 26, 2011.
• US Fish and Wildlife Service (USFWS). 2011. Re-initiation of ESA Section 7 Consultation
for Nationwide Permit 48 Activities. June 7, 2011.
Corps Responses to Services’ Consultations
• Army Corps of Engineers, Biological Assessment Addendum, Nationwide Permit 48. 2011.
U.S. Army Corps of Engineers Response to Consultations, Seattle District, Regulatory
Branch, Seattle, WA. March 9, 2011.
• Army Corps of Engineers, Response to National Marine Fisheries Service, William W.
Stelle Jr. 2010. U.S. Army Corps of Engineers, Michelle Walker, Chief, Regulatory
Branch, Seattle District. August 6, 2010.
• Army Corps of Engineers, Response to U.S. Fish and Wildlife Service, Ken Berg. 2010.
U.S. Army Corps of Engineers, Michelle Walker, Chief, Regulatory Branch, Seattle District.
August 6, 2010.
The Corps and the Services analyzed effects of activities associated with cultivation of all
shellfish species over a variety of action areas within Washington State. Standard farming
activities associated with geoduck cultivation in South Puget Sound (which includes the proposed
action area) 36, and the resultant effects, were specifically included.

36

The South Puget Sound action area was defined as beginning at Edmonds and consisting of two basins, the
Southern and Central Puget Sound Basins encompassing about 718 miles of shoreline and 43 square miles of
tidelands. It consists of Water Resource Inventory Areas 14 (Kennedy-Goldsmith) and 41 (Deschutes River). (See
Jones & Stokes, pp 4-1 and 4-3 and NMFS, pp 31.)
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Given the above, the relevant question regarding analysis of effects for this proposed action is the
following:
Are the proposed geoduck farming activities, or the way in which they will be
implemented, or the specific proposed action area in which they will occur, unique and
substantively different from what was analyzed by the Corps and the Services, such that
the resultant stressors and their effects (positive or negative; substantial or negligible)
on listed species and critical habitat would be different?
The answer is no. The detailed discussion in Section 9 of the farming activities that will occur in
the proposed project area supports the position that nothing unconsidered by the Corps’ and the
Services’ analyses will occur, either in terms of specific activities or in the way in which they will
be implemented. Similarly, the definition of the proposed action area given in Section 10
clarifies that it is within the boundaries of the South Puget Sound action area included in the
Corps’ and Services’ work. Specifically, the proposed action area is located in Totten Inlet, one
of the five inlets defining the southernmost part of the South Puget Sound action area. Thus, the
Corps’ and the Services’ collective analyses of effects are applicable to this proposed action,
albeit within a more narrow proposed action area.
The broad and deep detail of the Corps’ and the Services’ effects analyses are not repeated here. 37
Alternatively, relying on the collective knowledge and interpretation of current literature by the
agencies’ scientists (or scientists working their behalf), their findings are summarized in Table
13-1 and Tables 13-2a through 13-2c. The tables specifically rely on findings by the Services
because they, in essence, served as peer reviewers of the work performed on behalf of the Corps,
providing additional data and perspective. 38
Table 13-1 provides concluding “effects analysis” statements specific to the listed species and
their designated critical habitat that may be present within the proposed action area, i.e., the Puget
Sound Chinook Salmon (and its critical habitat), the Puget Sound Steelhead, and the Marbled
Murrelet. 39 (See Table 11-1) The statements represent a gestalt of what can be said after
37

As in Section 11 on Species Information, this approach is consistent with the federal paperwork reduction act, one
purpose of which is to reduce the burden on small business of providing information to federal agencies. (44 USC
§3501)

38

The Geoduck Aquaculture Research Program of Sea Grant Washington deserves special recognition for its
contributions to the current state of knowledge regarding effects of geoduck aquaculture. Although we do not
directly cite their findings in this document, it is important to note their contribution to information available to the
Corps and the Services’ in their assessments and biological opinions. Because of the importance of the Sea Grant
Washington work, we have included references to their Final Reports in Section 17 (References).

39

Decisions and information about ESA species / designated critical habitats included in Table 13-1 were also
informed by background work conducted by ENVIRON, prepared in part on behalf of Arcadia Point Seafood.
Reference: ENVIRON International Corporation. 2009. Programmatic Biological Assessment of Potential Impacts
from New Geoduck Aquaculture Sites to Essential Fish Habitat, Endangered Species, and Forage Fish in Puget
Sound, Washington. Project or Issue Number 0321657. Prepared for Arcadia Point Seafood (Shelton), Allen
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weighing and balancing what is known and unknown, what can and cannot be reliably and validly
measured, and what is of substantive compared to negligible importance.
Other listed species and/or designated critical habitat are not included in Table 13-1 for the
following reasons:
• Southern Resident Killer Whale and Steller Sea Lion (Eastern) (Shown in Table 11-1
as rarely present in proposed action area) 40
Although not probable, the Southern Resident Killer Whale and/or the Steller Sea
Lion could sporadically enter the proposed action area. In addition, there is
designated critical habitat in the proposed action area associated with the
Southern Resident Killer Whale (but not the Steller Sea Lion). Nonetheless, for
both species NMFS concluded that “…all potential adverse effects to ESA listed
marine mammals are discountable or insignificant…” and that “…potential
effects on critical habitat of Southern Resident killer whales are discountable or
insignificant…” (NMFS, Appendix A, April 28, 2009, page 100). 41 For these
two reasons (rarity of appearance in the proposed action area and discountable
effects) the Southern Resident Killer Whale and the Steller Sea Lion are not
included in Table 13-1. (See Section 12 for additional details on effects, e.g.,
underwater sound.)
• Bull Trout, Humpback Whale, Georgia Basin Rockfish (all 3 species) (Shown in Table
11-1 as not expected to be present in proposed action area)
Neither Bull Trout nor the Humpback Whale is reasonably expected to have a
presence in the proposed action area for reasons discussed in Section 11. In
addition, the Humpback Whale does not have a designated critical habitat, and
the proposed action area is not within the designated critical habitat for the Bull
Trout. Thus, if species and/or critical habitat are not present, there can be no
impacts on the environmental baseline of the proposed action area.
The three species of Puget Sound/Georgia Basin rockfish also are not expected to
be present in the proposed action area, as discussed in Section 11. However,
nearshore critical habitat has been designated in the proposed action area for the
Bocaccio and Canary rockfish. Nonetheless, while the nearshore critical habitat
Shellfish LLC (Olympia), Chelsea Farms LLC (Olympia), Discovery Bay Shellfish (Port Townsend), Jamestown
S’Klallam Tribe (Sequim), Pacific Blue Seafoods LLC (Poulsbo), Seattle Shellfish LLC (Olympia), Taylor Shellfish
Farms (Shelton). July 2009.
40

Although the Eastern DPS of the Steller Sea Lion was delisted effective 12-4-2013, we reference it because
critical habitat is still under review.
41

In its re-initiated consultation review, NMFS reaffirmed these findings. For example, “The NMFS concurs that
the new information related to geoduck dive harvest activities and total acreage of geoduck farms does not
substantially change the outcome of the analysis of effects to Southern Resident (SR) killer whales, humpback
whales, and Steller sea lions, as described below.” And, “Because all potential adverse effects to ESA-listed marine
mammals are discountable or insignificant, NMFS concurs with the COE determination of “may affect, not likely to
adversely affect” for Southern Resident killer whales, humpback whales, and Steller sea lions.” (NMFS, Re-initiated
consultation opinion, April 26, 2011, pp 8-9).
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has adequate water quality and prey resources for juvenile rockfish (adults
generally do not use the nearshore area), it lacks the critical elements of refugeforming habitat, i.e., it has no rocky or hard substrate and no rooted marine
vegetation. 42 NMFS concluded that “Effects to habitat function from
aquaculture infrastructure would be insignificant to juvenile canary rockfish and
bocaccio because areas of unconsolidated sediments do not support kelp
growth…” (NMFS, April 26, 2011, page 8). Furthermore, the proposed action
area is nearly 15 miles from documented Bocaccio and Canary rockfish habitat.
Thus, if the species are unlikely to be present and effects to habitat are expected
to be insignificant, there can be no impacts on the environmental baseline of the
proposed action area.
• Summer Run (Hood Canal) Chum Salmon, Green Sturgeon (Southern), Pacific
Eulachon/smelt (Southern), and Marine Turtles (all 4 species) (Shown in Table 11-1 as
not present in proposed action area)
There is no designated critical habitat associated with any of these species in the
proposed action area, and they have no presence in the proposed action area.

42

See Section 12, Part B for cites regarding rooted aquatic vegetation in the area.
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Table 13-1: Concluding Statements by National Marine Fisheries Service (NMFS) and U.S. Fish and Wildlife Services (USFWS) Regarding Effects of Aquaculture
Activities, Including Those Associated with Geoduck Cultivation, on Listed Species and Designated Critical Habitat Occurring in the Proposed Action Area 43
Listed Species/Critical Habitat
NMFS Listed Fish Species that
May Be Present Within the
Proposed Action Area =

Puget Sound Chinook
Salmon and Puget Sound
Steelhead

Concluding Statements by NMFS or USFWS
Although NMFS notes that there is some uncertainty about the degree to which some effects might substantively impact individual fish or
the populations to which they belong, the agency concludes that:
“The environmental effects on listed fish from farming shellfish in the intertidal zone are: (1) episodic water quality effects from physical
interactions with the bottom (raking, tilling, and harvesting) increasing turbidity (2) Impact to SAV (eelgrass) from aquaculture activities;
(3) water quality and related effects from application of carbaryl insecticide to control burrowing shrimp in certain places; and (4) benthic
disturbance. Each of these effects could influence behaviour, but only where fish presence overlaps with effects (exposure) occurring
above certain duration and/or intensity levels to cause responses in the form of behavioural changes that decrease performance in
individual fish. However, with the exception of the application of carbaryl in minute portions of certain sections of the action area, the
effects of the proposed permitted activities will neither reach durations nor intensities that would be necessary to cause such responses in
exposed fish.” (pp 39-40).
“With the exception of the interdependent action of carbaryl application, the effects of shellfish aquaculture that would be covered under
the proposed NWP 48 on water quality (turbidity and nutrient balance), benthic productivity, eelgrass bed function have been evaluated
and found to be of low environmental consequences that they are not likely to adversely affect listed salmon, steelhead, and green
sturgeon. Since these categories of effect are not likely to adversely affect individual listed fish, they cannot be found to bear on
population viability.” (pp 54)
“The effects of the proposed action are unlikely to injure or kill individual listed salmon or steelhead, and are therefore unlikely to bear on
the continuing status of the species. Furthermore, the effects in the baseline and cumulative effects are likely to persist at present
conditions, moderated by recovery actions undertaken specifically for salmon or under the Puget Sound Partnership. Thus, the proposed
action will not influence any of the characteristics of salmonid population viability even in the context of persistent baseline and
cumulative effects for PS Chinook Salmon and Hood Canal summer-run chum salmon.” (pp 62)
“The NMFS concurs with the COE’s determination that the proposed action may affect, but is not likely to adversely affect … Puget
Sound (PS) steelhead, … Furthermore, PS steelhead life history is such that they quickly bypass the nearshore, using deeper, offshore
water immediately after entry into the Puget Sound estuary, rendering exposure to any effects of the action unlikely. Thus, effects to those
species are discountable.” (NMFS Re-initiated consultation opinion, April 26, 2011, pp 4)
“The NMFS concludes that new information related to geoduck harvest and acreage does not significantly change the outcome of the
analysis of effects to PS Chinook salmon, or HC summer-run chum, or the conclusions found in the opinion. Therefore, NMFS concurs
with the COE’s determination that the proposed action may affect, but is not likely to affect PS Chinook salmon, or HC summer-run
chum.” (NMFS Re-initiated consultation opinion, April 26, 2011, pp 6)
Note: Proposed project & action areas do not contain native eelgrass (Z . marina) or rooted kelp. Carbaryl will not be used in the area.

43

Unless otherwise noted, quotes and page references are from the initial consultation responses of National Marine Fisheries Service (April 28, 2009) or US
Fish and Wildlife Service (March 24, 2009).
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Table 13-1: Concluding Statements by National Marine Fisheries Service (NMFS) and U.S. Fish and Wildlife Services (USFWS) Regarding Effects of Aquaculture
Activities, Including Those Associated with Geoduck Cultivation, on Listed Species and Designated Critical Habitat Occurring in the Proposed Action Area 43
Listed Species/Critical Habitat
USFWS Listed Bird Species that
May Be Present Within the
Proposed Action Area =

Marbled Murrelet

Concluding Statements by NMFS or USFWS
Although USFWS notes areas of concern regarding possible adverse effects to the marbled murrelet, the agency concludes that:
“Of the activities, effects, and responses we evaluated, three [sic] are expected to result in measurable effects to murrelets: 1) disturbance
from increased turbidity during dredge harvest, and 2) a potential reduction in prey.” (pp 139) “After reviewing the current status of
murrelet, the environmental baseline for the action area, the effects of the proposed NWP 48 and the cumulative effects, it is the Service’s
Biological Opinion that the NWP 48, as proposed, is not likely to jeopardize the continued existence of the murrelet.” (pp 154)
“We do not anticipate a measurable reduction in numbers, reproduction, or distribution of murrelets within either Conservation Zone 1 or
the species’ listed range. Therefore, anticipated direct and indirect effects of the action, combined with the effects of
interrelated/interdependent actions and cumulative effects, will not appreciably reduce the likelihood of both survival and recovery of the
marbled murrelet.” (pp 154)
“Therefore, effects to murrelets due to support boats, planting, and harvesting activities are likely to be insignificant.” (pp 139-140)
“Nothing included in the new information would lead us to reach differing conclusions regarding the nature, scope, intensity, or duration of
effects resulting from geoduck farm operations. Furthermore, we still cannot identify conditions under which we would expect a
significant disruption of normal bull trout or marbled murrelet behaviors (feeding, moving, and sheltering). Therefore, we conclude that
existing geoduck operations that are authorized under the current NWP 48 will not result in physical injury or mortality, or significantly
disrupt the normal behavior of individual bull trout or marbled murrelets.” (USFWS, Re-initiated consultation opinion, June 7, 2011, pp 3)
“Based upon the new information provided by the Corps, we have found that geoduck farm operations result in insignificant and
discountable effects to the bull trout and marbled murrelet. (USFWS, Re-initiated consultation opinion, June 7, 2011, pp 5)
Note: The above statements are particularly applicable to the applicant’s proposed action area given that South Puget Sound (which
includes the proposed action area) supports the fewest murrelets; and, although they are observed at various seasons as far south as the
Nisqually Reach and Budd Inlet, their numbers are small. (USFWS, pp 96 and 108)
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Table 13-1: Concluding Statements by National Marine Fisheries Service (NMFS) and U.S. Fish and Wildlife Services (USFWS) Regarding Effects of Aquaculture
Activities, Including Those Associated with Geoduck Cultivation, on Listed Species and Designated Critical Habitat Occurring in the Proposed Action Area 43
Listed Species/Critical Habitat

Designated Critical Habitat
(CH) Occurring Within the
Proposed Action Area =

Puget Sound Chinook
Salmon

Concluding Statements by NMFS or USFWS
With respect to salmonid critical habitat in South Puget Sound, NMFS concludes that:
“Finally, the information reviewed during consultation did not suggest that shellfish aquaculture adversely affects forage fish species;
including surf smelt, sand lance, and herring, in Washington State to the detriment of listed salmonids. Surf smelt and sand lance spawn at
elevations above those where shellfish culture is generally practiced. Shellfish growers are sensitive to the importance of these species and
avoid performing any support activities on beaches during surf smelt and sand lance spawning and incubation. Herring do spawn on
eelgrass, anti-predator nets, oyster beds, and hard substrates such as geoduck tubes in areas subject to shellfish culture. Growers practice
avoidance of these areas until the herring eggs have hatched as noted in PCSGA’s Environmental Codes of Practice. Herring spawn in
shellfish culture areas is rare in many shellfish areas (e.g., South Sound) and obvious where it does occur (masses of sticky adhesive eggs
(Fisher, pres. Comm.. 11/19/08). Avoidance is a simple matter that does not inconvenience the growers. Therefore, the proposed action is
unlikely to reduce the availability of forage at the local or Fifth Field HUC scales, and is unlikely to appreciably reduce the conservation of
designated CH.” (pp 58)
“The NMFS analyzed the potential impacts of the project on the designated critical habitat and the PCE, and determined that the affects
will be insignificant for the following reasons:
1. Geoduck harvest by divers may cause a brief change to migratory behavior of PS Chinook salmon as a result of small turbid
plumes and general disturbance in the nearshore area. However, because of the localized and intermittent nature of geoduck
harvest, migratory corridors would continue to be available along the nearshore. Forage conditions may be degraded from
turbidity and general disturbance as well. However, degradation of forage conditions would be temporary, and forage
opportunities would continue to be available from areas immediately surrounding the disturbance. Because of these reasons,
migratory and forage conditions would not be appreciably reduced and juvenile salmonids can avoid any disturbance and pass
through the work area.
2. The proposed project has the potential to alter natural cover conditions that might form on geoduck culture sites between
harvests. Specifically, SAV (typically eelgrass), has been known to colonize on some geoduck beds in between harvest cycles.
The density of eelgrass coverage in a geoduck culture area is typically reduced following geoduck harvest. However, the effects
are temporary and localized, and would not substantially affect natural cover conditions on a scale that would inhibit the
conservation value of this PCE.
Therefore, NMFS concludes that the potential effects of the project are not likely to adversely affect designated critical habitat of PS
Chinook salmon, or HC summer-run chum salmon.” (NMFS Re-initiated consultation opinion, April 26, 2011, pp 10)
Note: PCSGA = Pacific Coast Shellfish Growers Association; HUC = Hydrologic code unit
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The information in Tables 13-2a through 13-2c goes one level deeper than that of Table 13-1. It
focuses on three specific stressors associated with intertidal geoduck farming that the analyses
indicate have the greatest potential import in the proposed action area. The three stressors are:
(1) water quality – turbidity/suspended sediments, (2) water quality – nutrient balance, and (3)
benthic disturbance. A fourth stressor, degradation of submerged aquatic vegetation (native
eelgrass and rooted kelp, specifically), is noted in the table but not addressed because neither is in
the proposed project or action areas. 44 The farming activity most frequently cited as producing
these stressors is harvest, both dry (i.e., beach) and wet (i.e., dive); tube placement and area
netting, and activities associated with them, also are cited but less frequently. 45 As with Table
13-1, the content of these tables represents the Services’ conclusions based on best available
science, direct or via extrapolation and synthesis.

44

Although the proposed project and action areas do not currently contain native eelgrass (Z. marina), it is possible
for eelgrass to colonize on a farm site post planting. In its re-initiated biological consultation letter to the Corps,
NMFS made the following observations: “The proposed action is reasonably certain to maintain existing conditions
of limited eelgrass presence within the footprint of management actions covered by this proposed amendment to
NWP 48. As a result, managed sites are unlikely to support eelgrass beds at densities that would provide optimal
juvenile salmonid rearing habitat. However, eelgrass colonization is common following geoduck and other
aquaculture harvest that are adjacent to eelgrass, providing interim habitat functions between harvests. This
condition is not likely to change with continued harvest practices. But, nothing inherent in geoduck harvest and
total acreage of geoduck culture prevents bed formation or impairs beds adjacent to, or near, managed sites.”
(emphasis added) (NMFS Re-initiated consultation biological opinion letter, April 26, 2011, pp 4-5) And, “The
NMFS finds that harvesting of geoducks and known acreage of geoduck harvest will not substantially change
existing conditions of limited eelgrass. Further, although the effects of these activities could include changes in the
environment, none do so to an extent that would impair normal behavioural patterns of listed species. Therefore,
NMFS agrees that maintaining an existing condition of reduced eelgrass within geoduck beds is not likely to
adversely affect ESA-listed fish in the action area.” (NMFS Re-initiated consultation opinion, April 26, 2011, pp 5)
45

At the time of the initial NWP 48 consultation between the Corps and the Services, effects associated with wet
(dive) harvest were less well known than those associated with dry (beach) harvest. The Corps’ and the Services’
initial analyses acknowledged this; in some cases using effects from mechanical dredge harvest to inform their
opinions (e.g., potential effects of turbidity stemming from mechanical dredge harvest techniques might provide a
“worst case” perspective on potential impacts of wet harvest). For example, with respect to the marbled murrelet,
USFWS states, “We assume that dredge harvesting could have a measurable effect on murrelets during the nesting
season, specifically when dredge harvest is conducted two hours before dawn and two hours after dusk during the
nesting season. However, we cannot establish that this will significantly disrupt or impair normal behaviors.”
(USFWS, pp 141) Given that geoduck dive harvesting is much more benign than dredge harvesting and does not
occur during the time period of concern, it too would be difficult to “establish that this will significantly disrupt or
impair normal behaviors.”

A major focus of the re-initiated NWP 48 consultations with the Services’ was based on the Corps’ ability to provide
additional information to the Services on geoduck dive harvesting and geoduck farm acreage. Thus, the Services
were better able to address their effects. Their conclusions are incorporated into the tables where relevant.
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Table 13-2a: Conclusions by National Marine Fisheries Service (NMFS) Regarding Potential Effects of Three Primary Stressors
on Puget Sound Chinook Salmon and Puget Sound Steelhead (Listed Fish Species that May Be Present Within the Proposed Action Area)
Three Primary Stressors & Potential Effects
Water Quality – Turbidity/Suspended Sediments (T/SS)
(i.e., water quality effects arising from physical disturbance of the sediment
structure leading to turbidity)
Potential direct effect on salmonids through physiological impairment or change in
migration/foraging behavior
Potential indirect effect on salmonids through reduced viability of prey base

46

Concluding Statement by NMFS
“While increased turbidity is an expected result for a short time following some
aquaculture activities, specifically mechanical dredge harvest, turbid water resulting from
these activities is not reasonably certain to adversely affect listed fish. Most harvest
activities, such as the removal of staked and bagged oysters (among others), do not
interact with and suspend settled sediment in the water column during and after harvest.
In contract, harvest activities that involve digging or dredging will interact with the
bottom, but will only suspend sediment when done under water, in which cases turbidity
would remain localized and limited in duration. Suspension of sediment from these types
of harvests is typically brief in the nearshore environment, as sediment settles out of the
salt water column more rapidly than in the freshwater environment. Furthermore, the
presence of a harvester and the operation of a mechanical dredge decrease the likelihood
of fish presence, creating an extremely low likelihood that fish will be exposed to
increased turbidity. Therefore, increased turbidity from the proposed action is not likely
to adversely affect listed species.” (pp 41)
“Individual HC [Hood Canal] summer-run chum salmon, and juvenile PS Chinook salmon
would have spent several months to years in their natal estuaries or streams prior to
migrating into areas where geoduck harvest might occur. Therefore, these individual fish
would be of sufficient size and swimming ability to avoid any significant effects from
harvest methods discussed above. Adult salmonids are expected to avoid any disturbance
related to geoduck harvest. Thus, effects to HC summer-run chum salmon, and PS
Chinook salmon are insignificant.” (NMFS Re-initiated consultation opinion, April 26,
2011, pp 6)

46

Unless otherwise noted, quotes and page references are from the initial consultation responses of National Marine Fisheries Service (April 28, 2009) or US
Fish and Wildlife Service (March 24, 2009).
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Table 13-2a: Conclusions by National Marine Fisheries Service (NMFS) Regarding Potential Effects of Three Primary Stressors
on Puget Sound Chinook Salmon and Puget Sound Steelhead (Listed Fish Species that May Be Present Within the Proposed Action Area)
Three Primary Stressors & Potential Effects
Water Quality – Nutrient Balance
(i.e., water quality effects arising from alteration of nutrient balance and/or chemical
processes)

46

Concluding Statement by NMFS
“Because shellfish aquaculture is not likely to change the balance of nutrient materials
given the absorptive capacity of local microbial communities, the covered activities are
unlikely to cause anoxia, excessive denitrification, or any of the results described above.
Therefore, these activities are not likely to adversely affect listed salmon, steelhead, or
sturgeon.” (pp 43)

Potential indirect effect on salmonids through reduced viability of prey base

Benthic Disturbance
(i.e., disturbance of the benthic community structure and function of the benthic
food web)
Potential indirect effect on salmonids through reduced or increased viability of prey
base

Submerged Aquatic Vegetation Degradation

ESA Consultation, Arcadia Point

“In summary, intertidal and nearshore shellfish aquaculture activities cause some
disturbance of benthic habitat affecting the availability of benthic food resources for listed
fish for a short period of time following disturbance. As stated above, benthic affects are
reasonably certain to be irrelevant to listed fish in places with already low benthic
diversity. In places with normal benthic diversity, with regular flows and normal nutrient
balance, benthic items rapidly recolonize after disturbance, making food available again at
the disturbed site. The consultation process revealed no evidence to support the argument
that forage productivity is limited in and around managed sites. In fact, based on the
currently available evidence, the level of benthic disturbance from existing shellfish
aquaculture in Washington State is well within the range of normal benthic processes and
effects on productivity are likely to be so limited in space (the footprint of the shellfish
bed plus some down drift area to account for current) and duration (from a few days and
certainly less than a year), that they are not likely to adversely affect listed salmon,
steelhead, or sturgeon. Therefore, the effects of management activities on benthic
communities are unlikely to impact forage productivity to a degree that would impair or
even influence normal feeding and rearing behavioral patterns in the action area.” (pp 52)

The proposed project and action areas do not contain native eelgrass (Z . marina) or
rooted kelp species.

Page 49 of 82

02.17.15

Table 13-2b: Conclusions by U.S. Fish and Wildlife Services (USFWS) Regarding Potential Effects of Three Primary Stressors
on Marbled Murrelets (Listed Bird Species that May Be Present Within the Proposed Action Area) 47
Three Primary Stressors & Potential Effects
Water Quality – Turbidity/Suspended Sediments (T/SS)
(i.e., water quality effects arising from physical disturbance of the sediment
structure leading to turbidity)
Potential direct effect to marbled murrelet foraging success.

Concluding Statement by USFWS
“Disruption of foraging associated with sediment is expected to be localized and shortterm, and affected areas will continue to support foraging by marbled murrelets.
Furthermore, these effects will be temporally and geographically dispersed throughout the
Conservation Zone. Information was also insufficient to determine whether the
magnitude of these effects would create a likelihood of injury through a significant
disruption of normal behaviors.” (pp 154)
“Furthermore, we still cannot identify conditions under which we would expect a
significant disruption of normal bull trout or marbled murrelet behaviors (feeding,
moving, and sheltering). Therefore, we conclude that existing geoduck operations that are
authorized under the current NWP 48 will not result in physical injury or mortality, or
significantly disrupt the normal behavior of individual bull trout or marbled murrelets.”
(USFWS, Re-initiated consultation opinion, June 7, 2011, pp 3)

Water Quality – Nutrient Balance

See Benthic Disturbance

(i.e., water quality effects arising from alteration of nutrient balance and/or chemical
processes)
Potential indirect effect to marbled murrelet prey base from competition for prey
species between cultured shellfish and primary producers at the base of the food
web.

47

Unless otherwise noted, quotes and page references are from the initial consultation responses of National Marine Fisheries Service (April 28, 2009) or US
Fish and Wildlife Service (March 24, 2009).
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Table 13-2b: Conclusions by U.S. Fish and Wildlife Services (USFWS) Regarding Potential Effects of Three Primary Stressors
on Marbled Murrelets (Listed Bird Species that May Be Present Within the Proposed Action Area) 47
Three Primary Stressors & Potential Effects
Benthic Disturbance
(i.e., disturbance of the benthic community structure)
Potential indirect effect to marbled murrelet survival fitness due to reduced prey
base from mechanical disruption of benthic food chain.

Submerged Aquatic Vegetation Degradation

ESA Consultation, Arcadia Point

Concluding Statement by USFWS
“Adverse effects to murrelets from reductions in prey are anticipated. However,
information was insufficient to determine whether the magnitude of these effects would
create a likelihood of injury through a significant disruption of normal behaviors.” (pp
154)
Note: Also see Section 12 Notes on Marbled Murrelets & Area Netting for comments
regarding effects from geoduck anti-predator nets.

The proposed project and action areas do not contain native eelgrass (Z . marina) or
rooted kelp species.
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Table 13-2c: Conclusions by National Marine Fisheries Service (NMFS) Regarding Potential Effects of Three Primary Stressors on
Puget Sound Chinook Salmon Designated Critical Habitat Occurring Within the Proposed Action Area 48
Three Primary Stressors & Potential Effects1
Water Quality – Turbidity/Suspended Sediments (T/SS)
(i.e., water quality effects arising from physical disturbance of the sediment
structure leading to turbidity)
Not likely to have potential effect on critical habitat productivity.

Concluding Statement by NMFS
“As discussed in the preceding section, aquaculture activities that will be carried out under
the proposed NWP 48 consist of various interactions with the bottom within managed
plots. These interactions are likely to affect water quality by increasing turbidity. If
turbidity increases enough, for a long enough duration, turbidity can lower the functional
condition of water quality to support the growth and maturation element of the nearshore
marine PCE at the site of the turbid water. However, that result is highly unlikely for this
proposed action. Activities causing local turbidity are reasonably certain to occupy very
small areas, for a very short period of time. For example, geoduck harvesting is likely to
occur for a few hours and up to a tenth of an acre per day.” (pp 56)
“The harvest of geoduck by divers using pressurized sea water also creates effects to
water quality and benthic fauna. All of these effects have been shown to be quite
temporary.” (NMFS Re-initiated consultation opinion, April 26, 2011, pp 4)

Water Quality – Nutrient Balance

See Benthic Disturbance.

(i.e., water quality effects arising from alteration of nutrient balance and/or chemical
processes)
Potential effect of degradation to sediment chemistry due to imbalance between
metabolic waste from cultured geoducks and benthic microbial capacity.

48

Unless otherwise noted, quotes and page references are from the initial consultation responses of National Marine Fisheries Service (April 28, 2009) or US
Fish and Wildlife Service (March 24, 2009).
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Table 13-2c: Conclusions by National Marine Fisheries Service (NMFS) Regarding Potential Effects of Three Primary Stressors on
Puget Sound Chinook Salmon Designated Critical Habitat Occurring Within the Proposed Action Area 48
Three Primary Stressors & Potential Effects1
Benthic Disturbance
(i.e., disturbance of the benthic community structure)
Potential to increase or decrease the level and diversity of benthic community
productivity.

Concluding Statement by NMFS
“The same activities, among others, that interact with the bottom to increase turbidity, are
also likely to affect benthic production. Benthic production matters to the nearshore
marine PCE because it provides forage in support of the growth and maturation of listed
salmon. However, as discussed above, activities covered by the proposed NWP 48 could
both diminish and enhance benthic productivity. Furthermore, those places where
interactions with the bottom environment are significant enough to disrupt benthic
productivity are reasonably certain to recover rapidly to ambient conditions. And similar
to the temporal and spatial factors considered for the turbidity analysis, benthic
disruptions are certain to be highly localized within managed plots, which are themselves
located in larger areas containing fully functional benthic conditions. Therefore shortterm, localized disruptions of benthic conditions, in areas that are perennially managed for
shellfish aquaculture, are unlikely to influence the conservation role of these larger areas.
In turn, the lack of influence of localized disruptions on the larger nearshore environment
means the proposed action is unlikely to appreciably reduce the conservation value of
designated CH.” (pp 57)
“Turbidity plumes caused by harvest of geoduck with pressurized water are short-term
pulsed events ranging in duration depending on tidal currents and harvest intensity. Other
temporary effects include general noise disturbance from boat motors and pumps, and
benthic disturbance from occasional beach landings of harvest vessels. These effects
cease when harvest concludes.” (NMFS Re-initiated consultation opinion, April 26, 2011,
pp 4)

Submerged Aquatic Vegetation Degradation

The proposed project and action areas do not contain native eelgrass (Z . marina) or
rooted kelp species.

1

PCE = Primary Constituent Elements, i.e., physical and biological features that are essential to the conservation of the species within areas occupied by the species at the time of
listing that may require special management considerations and protection. (Section 3(5)(A)(i) of the Endangered Species Act and the regulations at 50 CFR 424.12) NMFS
identified the nearshore marine PCE as “areas free of obstruction and excessive predation with: (i) Water quality and quantity conditions and forage, including aquatic
invertebrates and fishes, supporting growth and maturation; and (ii) Natural cover such as submerged and overhanging large wood, aquatic vegetation, large rocks and boulders,
and side channels”. The proposed action area contains the first element set only, i.e., cover is not a natural condition of the proposed action area.
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B. Cumulative Effects
“Cumulative effects are those effects of future State or private activities, not involving Federal
activities, that are reasonably certain to occur within the action area of the Federal action subject
to consultation.” (50 CFR 402.02 Definitions) At best, an analysis of cumulative effects is
speculative – both in terms of “is an activity likely to occur” and “if so, what will be the overall
effect above the environmental baseline”. Three future actions that are likely to occur, the
primary concerns associated with those actions, and issues to consider regarding cumulative
effects of each are in Table 13-3 below.
Table 13-3: Future Actions/Activities with Potential for Cumulative Effects in the Proposed Action Area
Future Actions/Activities
Likely To Occur
Other new/expanded
shellfish farms in Totten
Inlet.

Concerns

Considerations

Concerns center on ecological
carrying capacity within the
Inlet (e.g., water quality,
displacement of other animals
in the food web, biodeposition
of feces and pseudofeces in
intertidal sediments).

1. There are limited opportunities for new or expanded
intertidal farm acreage in Totten Inlet.
2. Future expansion is likely. However, the Corps has
asserted broad jurisdiction over all actions occurring in or on
navigable waters. Therefore, it is unlikely that many activities
will occur that lie outside of the Corps and Services’
consultation processes. As a result, effects will be analyzed
on an on-going basis as new applications for farms are
evaluated in terms of their addition to the environmental
baseline existing at the time of application.
3. Best evidence to-date indicates that Totten Inlet is not close
to nearing its ecological carrying capacity. For example, in a
study specifically involving Totten Inlet, Ruesink (2009)
concluded that current levels of shellfish are well within the
Inlet’s carrying capacity. Even more recently, researchers
preparing the North Totten Inlet Mussel Farm Final
Environmental Impact Statement for Taylor Shellfish
(November 2011), specifically considered geoduck culture in
Totten Inlet. They concluded that “It is extremely unlikely
that geoduck culture has any significant impact on ecological
carrying capacity.” (Chapter 1: Summary) One of many
interesting statements is the following: “Reviews and
modeling by Brooks (2000) and Gardiner et al. (2004)
concluded that when the North Totten Inlet mussel farm is at
full production, Totten Inlet will be at approximately 10
percent of its predicted carrying capacity for suspension
feeders.” (Chapter 1: Summary). In addition, this report
points out the importance of considering the “net” relationship
between harvest of wild geoduck and introduction of farmed
geoduck. That is, “Any discussion of carrying capacity for
geoducks in Puget Sound should acknowledge that the
commercial fishery of wild stocks has extracted large
quantities of geoducks annually since 1970. This represents a
net loss of the standing stock of geoduck even with the
addition of geoduck culture at the present level (Straus et al.
2009)… A net loss in the standing stock of geoduck in Totten
Inlet means that the harvest of wild (i.e., naturally occurring)
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Table 13-3: Future Actions/Activities with Potential for Cumulative Effects in the Proposed Action Area
Future Actions/Activities
Likely To Occur

Concerns

Considerations
geoduck has exceeded the introduction of geoduck in Totten
Inlet by geoduck aquaculture.” (Chapter 1: Summary). 49
4. Although we are unaware of any facilities applications, the
state Shoreline Management Act gives preference to waterdependent activities, including aquaculture related facilities
within shoreline jurisdiction. Applications for such facilities
would be subject to a variety of permitting processes, e.g.,
development permits and building permits, so their impacts on
the environmental baseline should be thoroughly vetted.
5. Finally, as counties update their Shoreline Master Programs
new geoduck farms will be subject to a Conditional Use
Permit, one requirement of which is a cumulative impacts
analysis.

Population Growth

Concerns center on the
associated effects of population
growth, e.g., increased
recreational boat traffic, storm
water runoff and wastewater
discharges resulting in pollutant
loading and water quality
degradation.

1. Population growth, in and of itself, is outside anyone’s
jurisdiction—it is not a federal, state, or locally permitted
action. What may be within governmental jurisdiction is
management of the growth and its effects.
2. The degree to which the effects will ultimately be benign
or negative depends on counterbalancing measures that are
implemented, e.g., under the Puget Sound Partnership and the
update of the Mason County Shoreline Master Program
(scheduled for implementation in 2015). A reasonable
inference from the Corps’ and the Services’ analyses with
respect to the effects of population growth is that it will likely
lead to degraded water quality, in turn leading to negative
effects (of varying levels) on listed species and habitat within
the proposed action area. Alternatively, actions of the Puget
Sound Partnership, legislative and executive branch actions
resulting from the Governor’s Blue Ribbon Panel on Ocean
Acidification/Marine Resources Advisory Council, and the
Mason County Shoreline Master Program are all working to
counter-balance impacts from population growth and its
effects.
3. Shellfish aquaculture may provide a private sector-based
avenue of mitigation via nitrogen removal and carbon
sequestration.

Climate Change

49

Concerns center on effects to
nearshore and estuary habitat
due to changes in sea levels,
water temperature, and ocean
acidification.

Essentially, the same comments apply here as for population
growth—although with climate change, at least in the shortrun (our life times), it is more a matter of managing and
adapting our way through it rather than significantly altering
it; and ultimately taking steps to change the long-run
trajectory.

See Ruesink, et al., 2009 and Thurston County, Washington, 2011 in Section 17, References, for full citations.
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Section 14. Conservation Measures
Conservation measures are intended to reduce or eliminate potential adverse impacts of proposed
activities on ESA-listed species, critical habitat, and essential fish habitat in the proposed action area.
Based on its consultations (initial and re-initiated) with the Services, the Corps developed a set of NWP
48 “Special Conditions for Commercial Shellfish Aquaculture Activities”. 50 These conditions are listed
on the following pages. 51 Arcadia Point Seafood will comply with these Special conditions as well as all
other NWP 48 conditions. 52 53

50

The Services acknowledged in their biological opinions that activities permitted under NWP 48 do not result in
incidental “take” of listed species. Therefore, implementation of the Services’ suggested conservation measures is at
the Corps’ discretion. The Corps also has discretion regarding conservation measures recommended by NMFS with
respect to essential fish habitat (EFH). The Corps’ final list of conservation measures incorporates, where deemed
appropriate by the Corps, the Services’ various recommendations.

51

The Special Conditions “template” referenced here is available at www.nws.usace.army.mil. Note re Condition 3:
The template uses Tidal Reference Area 1; the proposed project area is in Tidal Reference Area 2 (which has the
same approved work window as Area 1).
52

Nationwide Permit 48, Terms and Conditions, Effective Date: June 15, 2012. In addition to the Special
Conditions for Commercial Shellfish Aquaculture Activities, these include: Corps National General Conditions for
all NWPS, Corps Seattle District Regional General Conditions, Corps Regional Specific Conditions for NWP 48,
State 401 Certification General Conditions, State 401 Certification Specific Conditions for NWP 48, EPA 401
Certification General Conditions, EPA 401 Certification Specific Conditions for NWP 48, and Coastal Zone
Management Consistency Response for NWP 48. Available at the Corps’ Seattle District web site:
www.nws.usace.army.mil.
53

The Corps and the Services currently are engaged in discussions regarding a programmatic consultation for NWP
48 (on-going as of February 2015). The result may include a revised set of conservation measures. We agree to
abide by whatever final set of measures may apply to this application.
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Section 15. Determination of Effect
Although not repeated here, provided in Section 13, Effects Analysis, are summary statements regarding
the effects of proposed farm actions on ESA-listed species and designated critical habitat. Based on these
statements, derived from the findings of the Corps’ Biological Assessments (initial and addendum) and
the Services’ Biological Opinions (initial and re-initiated), as well as more recent information regarding
three listed rockfish species and their critical habitat, Table 15-1 summarizes the formal proposed
determinations of effect for listed species and designated critical habitat relevant to the proposed action
area.
Table 15-1: Determinations of Effect of Proposed Action on ESA-Listed Species and Designated Critical Habitat
Species

Determination of Effect
on Listed Species

May Be Present in Proposed Action Area
Puget Sound Chinook Salmon (Onchorhynchus
May affect, not likely to adversely
tshawytscha)
affect
Puget Sound Steelhead (Onchorhynchus mykiss)
May affect, not likely to adversely
affect
Marbled Murrelet (Brachyramphus marmoratus)
May affect, not likely to adversely
affect
Rarely Present in Proposed Action Area
Southern Resident Killer Whale (Orcinus orca)
May affect, not likely to adversely
affect
Steller Sea Lion-Eastern (Eumetopias jubatus)
NA (delisted)
Delisted 12-4-2013; critical habitat under review
Not Expected to be Present in Proposed Action Area
Bull Trout (Salvelinus confluentus)
May affect, not likely to adversely
affect
Humpback Whale (Megaptera novaeangliae)
May affect, not likely to adversely
affect
Puget Sound/Georgia Basin Rockfish
May affect, not likely to adversely
affect
• Bocaccio (Sebastes paucispinis)
• Canary Rockfish (Sebastes pinniger)
• Yelloweye Rockfish (Sebastes ruberrimus)
Not Present in Proposed Action Area
Summer Run Chum Salmon (Hood Canal)
May affect, not likely to adversely
(Onchorhynchus keta)
affect
Green Sturgeon (Southern) (Acipenser medirostris)
May affect, not likely to adversely
affect
Pacific Eulachon / smelt (Southern)
May affect, not likely to adversely
(Thaleichthys pacificus)
affect
Marine Turtles
May affect, not likely to adversely
affect
• Green (Chelonia mydas) (all other areas DPS)
• Leatherback (Dermochelys coriacea)
• Loggerhead (Caretta caretta) (North Pacific)
• Olive Ridley (Lepidochelys olivacea) (all other
areas DPS)

Determination of Effect
on Designated Critical Habitat

May affect, not likely to adversely
affect
NA (in development)
NA (no critical habitat in proposed
action area)
May affect, not likely to adversely
affect
NA (in review but no habitat in
proposed action area)
NA (no critical habitat in proposed
action area)
NA (no critical habitat in proposed
action area)
May affect, not likely to adversely
affect

NA (no critical habitat in proposed
action area)
NA (no critical habitat in proposed
action area)
NA (no critical habitat in proposed
action area)
NA (no critical habitat in proposed
action area)

ESA = Endangered Species Act

ESA Consultation, Arcadia Point

Page 59 of 82

02.17.15

In addition to the above determinations, both NMFS and USFWS concluded in their respective biological
opinions that activities permitted under NWP 48 (i.e., commercial shellfish aquaculture activities) do not
result in a “take” of threatened or endangered species. 54
For reasons discussed in other sections of this document (e.g., Sections 13 and 16), we believe the
Services’ conclusions regarding “effects” and “take” still apply, particularly because we are proposing to
farm in a previously cultivated area.

54

For example:
• NMFS initial biological opinion (April 28, 2009): “Therefore, issuance of the proposed NWP 48 is not
reasonably certain to cause the incidental take of listed species.” (pp 65) NMFS noted issues regarding carbaryl
application, but recognized that carbaryl is not within the Corps’ regulatory authority. (Arcadia Point Seafood
does not use any chemicals in its farming activities, including carbaryl.)
• USFWS initial biological opinion (March 24, 2009): “The Service does not anticipate the proposed action will
incidentally take any marbled murrelets or bull trout.” (pp 155).
There is nothing in the re-initiated biological opinions of either Service that counters their prior conclusions
regarding “take”.
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Section 16. Essential Fish Habitat Analysis
A. Background
Parts 1 and 2 of the following background information are quoted directly from “EFH
Assessment Template”, available at www.westcoast.fisheries.noaa.gov (go to Habitat section,
Essential Fish Habitat section). (Accessed December 2014).
1. Authorizing Act and Definitions:
“The Magnuson-Stevens Fishery Conservation and Management Act (MSA), as amended by the
Sustainable Fisheries Act of 1996 (Public Law 104-267), established procedures designed to
identify, conserve, and enhance Essential Fish Habitat (EFH) for those species regulated under a
Federal fisheries management plan. The MSA requires Federal agencies to consult with NMFS on
all actions, or proposed actions, authorized, funded, or undertaken by the agency, that may
adversely affect EFH (MSA §305(b)(2)).
EFH means those waters and substrate necessary to fish for spawning, breeding, feeding, or
growth to maturity (MSA §3). For the purpose of interpreting this definition of EFH: Waters
include aquatic areas and their associated physical, chemical, and biological properties that are
used by fish and may include aquatic areas historically used by fish where appropriate; substrate
includes sediment, hard bottom, structures underlying the waters, and associated biological
communities; necessary means the habitat required to support a sustainable fishery and the
managed species’ contribution to a healthy ecosystem; and “spawning, breeding, feeding, or
growth to maturity” covers a species' full life cycle (50 CFR 600.110). Adverse effect means any
impact which reduces quality and/or quantity of EFH, and may include direct (e.g., contamination
or physical disruption), indirect (e.g., loss of prey or reduction in species fecundity), site-specific
or habitat-wide impacts, including individual, cumulative, or synergistic consequences of actions
(50 CFR 600.810).” (pp 1)
2. Designated Essential Fish Habitat:
“The EFH mandate applies to all species managed under a federal Fishery Management Plan
(FMP). In Washington, Oregon, and California, there are three FMPs, covering groundfish,
coastal pelagic species, and Pacific salmon. Therefore, Federal agencies must consider the impact
of a proposed action on all three types of EFH. A brief description of each type follows…
Groundfish: EFH for Pacific coast groundfish is defined as the aquatic habitat necessary
to allow for groundfish production to support long-term sustainable fisheries for
groundfish and for groundfish contributions to a healthy ecosystem. Descriptions of
groundfish EFH for each of the 83 species and their life stages result in more than 400
EFH identifications. When these EFHs are taken together, the groundfish EFH includes
all waters from the mean higher high water line, and the upriver extent of saltwater
intrusion in river mouths, along the coasts of Washington, Oregon and California seaward
to the boundary of the U.S. EEZ.
Coastal pelagic species: Amendment 8 to The Coastal Pelagic Species Fishery
Management Plan describes the habitat requirements of five pelagic species: Northern
anchovy, Pacific sardine, Pacific (chub) mackerel, jack mackerel and market squid. These
four finfish and market squid are treated as a single species complex because of

ESA Consultation, Arcadia Point

Page 61 of 82

02.17.15

similarities in their life histories and habitat requirements. EFH for coastal pelagic
species is defined as: The east-west geographic boundary of EFH for CPS is defined to
be all marine and estuarine waters from the shoreline along the coasts of California,
Oregon and Washington offshore to the limits of the EEZ and above the thermocline
where sea surface temperatures range between 10o - 26o C. The southern boundary is the
U.S.-Mexico maritime boundary. The northern boundary is more dynamic, and is defined
as the position of the 10o C isotherm, which varies seasonally and annually.
Pacific salmon - chinook, coho, and Puget Sound pink salmon: EFH for the Pacific coast
salmon fishery means those waters and substrate necessary for salmon production needed
to support a long-term sustainable salmon fishery and salmon contributions to a healthy
ecosystem. To achieve that level of production, EFH must include all those streams,
lakes, ponds, wetlands, and other currently viable water bodies and most of the habitat
historically accessible to salmon in Washington, Oregon, Idaho, and California. In the
estuarine and marine areas, salmon EFH extends from the nearshore and tidal submerged
environments within state territorial waters out to the full extent of the exclusive
economic zone (370.4 km) offshore of Washington, Oregon, and California north of
Point Conception…” (pp 1-2)
3. Proposed Action Area Presence: Of the three management plans, this EFH analysis only
considers Pacific Coast groundfish and Pacific salmon.
• Some of the groundfish species with designated EFH are not found in the proposed
action area during any phase of their life history. Of the remaining groundfish, many
enter the very shallow and featureless areas of the proposed action area only as pelagic
drift during the egg or larval stage. Even those groundfish species with critical habitat
in the area (e.g., Bocaccio and Canary rockfish) are not likely to be present because the
area lacks the critical elements of refuge-forming habitat, i.e., it has no rocky or hard
substrate and no rooted marine vegetation.
• Of the Pacific salmon, Chinook and coho may occur in the proposed action area; pinks
are unlikely to be encountered in the proposed action area.
• Coastal pelagic species are not encountered in the proposed action area.
A list of Pacific salmon and groundfish that may be present within the proposed action area at
some stage of life history can be found in the NMFS biological opinions. 55 Feeding is the
primary activity of any of the species that may be found in the proposed action area.
55

Initial NMFS Biological Opinion: National Marine Fisheries Service (NMFS). 2009. Endangered Species Act –
Section 7 Programmatic Consultation Biological and Conference Opinion and Magnuson-Stevens Fishery
Conservation and Management Act Essential Fish Habitat Consultation, Nationwide Permit 48 Washington. NMFS
Tracking Number 2008/04151. Prepared for the U.S. Army Corps of Engineers by NMFS Northwest Region. April
28, 2009. Table 8, Life History Stage and Habitat Use for Fish Species with Designated EFH Potentially in the
Action Area (PFMC 2005), pp 69-71.
Re-initiated NMFS Biological Opinion: National Marine Fisheries Service (NMFS). 2011. Re-initiation of
Endangered Species Act Section 7 Programmatic Consultation and Magnuson-Stevens Fishery Conservation and
Management Act Essential Fish Habitat Consultation for Nationwide Permit 48 Activities in Washington State.
April 26, 2011. Table 2, Species of fishes with designated EFH in the action area, pp 15.
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B. Description of Proposed Activities
The farming activities covered in this proposed action are detailed in Section 9, Farming
Techniques and include activities associated with the site preparation, planting, maintenance, and
harvesting of intertidal geoduck clams in Totten Inlet, Mason County, WA.
Our effects analyses and conclusions (whether for ESA species, critical habitat, or EFH) are
based on the Corps’ biological assessments and the Services’ biological opinions specific to NWP
48 existing acreage. Therefore, the substantive question is whether the addition of this farm will
affect the environmental baseline to such a degree as to change NMFS’ conclusions regarding
EFH effects. We believe the answer is no for the following reasons:
1. Until 2009, the proposed project area was mistakenly thought to be in private
ownership and was permitted and cultivated as such under NWP 48 verifications NWS2007-1228, NWS-2007-1226, and NWS-2012-1291. The project area has been in
continuous cultivation (for geoduck) since 2004, some portions as early as 1998. 56
2. As a result of the erroneous identification of ownership, the footprint and effects of
farming in the project area were included in the prior biological consultations with
National Marine Fisheries Service and U.S. Fish and Wildlife Service), as pre-2007
culture.
In its simplest sense, this farm operation amounts to a boundary line adjustment within an
existing farmed footprint, the effects of which on EFH already have been considered. Based on
this, we believe conclusions reached by the NMFS regarding effects to EFH for NWP 48 apply
equally well to the proposed action.
C. Effects to Essential Fish Habitat
Three biological assessments and four biological opinions have been written regarding the effects
of shellfish aquaculture on action areas within Washington State. 57 Each document included
analyses relevant to essential fish habitat; each included activities associated with the proposed
activities, i.e., intertidal geoduck cultivation; and, each addressed an action area that includes the
proposed action area. Everything that currently can be said regarding effects to EFH has already
been said in these documents—there is nothing to add. Much of this information is summarized
in Section 13, Effects Analysis, and is equally applicable here. 58
56

Harvest of the previously cultivated crop is currently on-going per existing right-of-entry agreements with
Washington State Department of Natural Resources.
57

The complete references are listed in Section 11-B. The Biological Assessments were by Anchor QEA, LLC
(2010), ENVIRON International Corporation (2009), and Jones & Stokes (2007). The Biological Opinions were by
NMFS (Initial in 2009; Re-initiated in 2011) and USFWS (Initial in 2009; Re-initiated in 2011). Although the
Biological Opinions of USFWS do not directly address EFH, they nonetheless contain information that is relevant to
understanding impacts on EFH.

58

Even with the recent designation of critical habitat for the three Puget Sound/Georgia Basin rockfish, the initial
and reinitiated assessments by NMFS remain valid given that the definition used in their analyses for groundfish
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NMFS is the federal agency mandated to oversee compliance with MSA. In its re-initiated
biological consultation, NMFS states:
“The NMFS has reviewed the new information related to geoduck harvest and acreage of
geoduck culture. Because the effects to EFH from the proposed action are within the
scope of effects analyzed in the original opinion, further conservation recommendations
are not required. Therefore, NMFS refers to the original EFH determination and
conservation recommendations as applicable to this consultation.” (pp 12)
This statement is important in that it reaffirms the prior conclusions of NMFS (2009), as
reiterated in its re-initiated biological opinion (2011).
In its original biological opinion, NMFS cited five mechanisms through which the proposed
action (i.e., NWP 48 issuance) would affect EFH: (1) water quality-turbidity, (2) water qualitycarbaryl, (3) temporary reduction in prey resources-carbaryl, (4) temporary reduction in prey
resources-eelgrass and benthic community, (5) altered substrate-graveling (i.e. “frosting) and (6)
altered substrate-rafts and suspended culture.
Only mechanisms (1) and (4) are relevant to the proposed project activities of Arcadia Point
Seafood. We are not proposing to use chemical pest management (e.g., carbaryl), graveling, or
rafts/suspended culture.
With respect to mechanisms (1) and (4), NMFS concluded that shellfish farming activities may
effect EFH via:
“Water quality - … Geoduck harvest when accomplished in the intertidal with the aid of
pumping waters into the substrate to facilitate removing the geoduck may also produce a
sediment pulse to the adjacent waters.” (NMFS, pp 72)
In its re-initiated biological opinion (2011), NMFS reiterates the localized, temporary,
and short-term nature of harvest-caused turbidity. For example:
“After reviewing data and studies related to turbidity settlement in the marine
environment, where covered operations cause turbid water, the effects of
turbidity are likely to extend to an area at most 5 percent larger than the footprint
of the plot from which the turbidity emanates.” (pp 3)
“The harvest of geoduck by divers using pressurized sea water also creates
effects to water quality and benthic fauna. All of these effects have been shown
to be quite temporary.” (pp 4)
“Turbidity plumes caused by harvest of geoduck with pressurized water are
short-term pulsed events ranging in duration depending on tidal currents and
harvest intensity…These effects cease when harvest concludes.” (pp 4)
EFH included “…all waters from the mean higher high water line … along the coasts of Washington, Oregon and
California seaward to the boundary of the U.S. EEZ”.
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“However, because of the localized and intermittent nature of geoduck harvest,
migratory corridors would continue to be available along the nearshore. Forage
conditions may be degraded from turbidity and general disturbance as well.
However, degradation of forage conditions would be temporary, and forage
opportunities would continue to be available from areas immediately surrounding
the disturbance.” (pp 10)
These statements support findings referenced in NMFS’ initial biological opinion (2009)
regarding turbidity effects. 59
“Temporary reduction in prey resources – Localized and temporal affects to HAPC
designated eelgrass beds and to benthic communities can be caused by bed preparation
and harvest activities of shellfish species.” (NMFS, pp 72) (HAPC = Habitat Areas of
Particular Concern)
Given that the proposed project area does not presently contain native eelgrass or
vegetated substrates and the beach requires no site preparation prior to planting, the
potential for effects comes from harvest impacts on benthic communities. 60
59

For example: “The harvest of geoduck sites also has the potential to generate a turbidity pulse to the aquatic
environment. Harvesting of geoducks by pumping sea water into the substrates to loosen and allow the geoduck to
be removed has the surface appearance of creating a considerable sediment plume to adjacent waters. To test this
effect Entrix, Inc. (2004) collected water samples during a harvest operation. Harvesting was conducted at different
distances from the water’s edge and samples were collected up current, at water’s edge, and down current from the
harvest site. There was a definite increase in TSS or NTU measurements immediately adjacent to the harvest sites
when harvest was measured at five feet from the water’s edge. When harvest occurred further landward or samples
were collected as little as 50 feet down current, however, TSS/NTU measurements were found to be at or near to
background (up current) levels.” (pp 73)
“These short-term affects to water quality as a measurement of turbidity, need also to be measured in contrast to the
effects on water clarity that is occurring as a result of filter-feeding activity of the cultured mollusks. Phytoplankton
and other water column particulates are being filtered from the water in the vicinity of the various mollusk
aquaculture sites contributing to improved water clarity and to increased opportunity for SAV (eelgrass) to establish.
The ammonia released by the shellfish is taken up by phytoplankton, renewing the cycles. These biodeposits
provide support to invertebrates, macroalgae, and seagrasses, including eelgrass (Newell et al. 2005). A net removal
of a portion of the nutrients consumed by the shellfish occurs when they are harvested.” (pp 73)

60

Although the proposed project area does not contain eelgrass or vegetated shallows, NMFS’ statements regarding
eelgrass are nonetheless of interest in that eelgrass may colonize on a farm site post planting. In its re-initiated
biological opinion (2011), NMFS states: “The NMFS finds that harvesting of geoducks and known acreage of
geoduck harvest will not substantially change existing conditions of limited eelgrass. Further, although the effects
of these activities could include changes in the environment, none do so to an extent that would impair normal
behavioural patterns of listed species.” (pp 5) And, states further that “… nothing inherent in geoduck harvest and
total acreage of geoduck culture prevents bed formation or impairs beds adjacent to, or near, managed sites. (pp 5)
(Note: bed refers to eelgrass bed) And that “…upon further review of available literature, NMFS finds that such
affects are unlikely in Puget Sound because aquaculture activities represent a small fraction of available intertidal
habitat, and current literature does not support the premise of adverse affects on eelgrass from aquaculture
throughout Puget Sound.” (pp 5).
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With respect to benthic effects, NMFS restates in the re-initiated biological opinion
(2011) its earlier conclusion:
“The consultation process revealed no evidence that forage productivity is
limited in and around managed sites. In fact, based on the currently available
evidence, the level of benthic disturbance from existing shellfish aquaculture in
Washington State is well within the range of normal benthic processes, and any
negative effects on prey productivity are likely to be so limited in space (the
footprint of the shellfish bed plus some down drift area to account for current)
and duration (a few weeks to month, every 3 to 6 years), that they are not likely
to adversely affect foraging and feeding among listed salmon, steelhead, or
sturgeon (NMFS 2009). Therefore, the effects of geoduck harvest activities on
benthic communities are unlikely to impair or even influence normal feeding and
rearing behavioral patterns in the action area.” (pp 5-6)
All in all, based on NMFS analyses, it is reasonable to conclude that:
1. Effects on EFH and Managed Species: The effects of the proposed activities on EFH
and managed species are expected to be of short duration, localized, and minor.
2. Effects on Prey Species (i.e., forage fish): Nutrient balance and chemistry in the
bottom sediments will likely fluctuate related to stage of maturity and quantity of
cultured geoduck clams in the beach (total biomass). Disturbances will be cyclical over
the plant-to-harvest progression. Ambient microbial functions are expected to maintain
the parameters required to support healthy benthic infaunal communities, which in turn
sustain prey species for EFH fish.
Of greater concern to EFH is whether physical disturbances by proposed farm activities
to beach substrates will reduce the available prey species, thus creating an effect on
viability of listed EFH species. As discussed above and in Section 13, potential affects to
prey species through benthic disturbance would be minimal.
3. Cumulative Effects: Beyond baseline, it is not expected that effects on EFH will be
greater than short-term, localized, and low-impact. Therefore, long-term adverse impacts
are unlikely.
D. Proposed EFH Conservation Measures
“If an action would adversely affect EFH, NMFS is required to provide the Federal action agency
with EFH conservation recommendations (section 305(b)(4)(A)).” (NMFS 2011, pp 12). As
Note: There is no on-the-ground evidence of native eelgrass (Zostera marina) or rooted kelp in the proposed project
area (nor has there been since we began farming in the area in early 2000). None of the databases searched indicates
the presence of native eelgrass in Totten Inlet. However, the Washington Marine Vegetation Atlas (Department of
Natural Resources) and the Washington State Coastal Zone Atlas (Department of Ecology) on-line search tools note
that some type of fringe (patchy) kelp may be found. See Section 12B.
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noted earlier, NMFS made no further recommendations based on the re-initiated consultation,
instead relying on its original conservation recommendations.
It should be noted that we cannot find anywhere in the original NMFS biological opinion where it
states that NWP 48 actions “would adversely affect EFH”. In fact, as stated in the cover letter to,
and the text of, the opinion (pp 2 and 85, respectively), the NMFS is recommending conservation
measure to minimize or offset the “potential adverse effects” on EFH. 61 (emphasis added)
Nonetheless, the NMFS included six EFH conservation recommendations for the Corps to
consider. 62 Four are not relevant to the proposed activity in that they concern use of carbaryl,
graveling, and raft culture—none of which is proposed for this project area. The remaining two
address (1) water quality--turbidity and suspended sediments and (2) impacts to prey species-eelgrass habitat and benthic community.
The Corps evaluated these recommendations and, where appropriate and practical, incorporated
them into the final NWP 48 conditions. To minimize potential adverse effects to EFH, the
proposed farm operations will implement and adhere to the final NWP 48 conditions, in particular
the Special Conditions for Commercial Shellfish Aquaculture Activities (see Section 14), and any
additional conditions deemed necessary by the Washington Department of Ecology pursuant to
Section 401 of the Clean Water Act, 33 U.S.C. §1341. 63
E. Conclusions
EFH for Pacific salmon and Groundfish may be affected by the proposed action. That is, the
proposed action may affect but is not likely to adversely affect EFH for Pacific salmon or
Groundfish. The NMFS made conservation recommendations to the Corps to minimize the
potential adverse effects to EFH for these species. The Corps considered the recommendations in
developing its Special Conditions for Commercial Shellfish Aquaculture Activities.
Coastal pelagic species are not encountered in the proposed action area and therefore were not
addressed in this EFH effects analysis.

61

The most definitive comment we can find regarding the NMFS EFH effects statement is the following: “Review
of the literature during consultation revealed divergent findings on many relevant issues such that there remains
some uncertainty regarding the likelihood of the effects of these activities on the environment and whether or not
likely effects would bear on EFH and managed fish. In cases of such uncertainty, NMFS considers the breadth of
findings in the literature before concluding consultation. [New paragraph] The NMFS believes the proposed action
will affect EFH within the action area via the following mechanisms: …” (page 72). Note that the statement says
‘will affect’, it does not say ‘will adversely affect’.

62

EFH recommendations to the Corps are discretionary, although the Corps must provide a written response to
NMFS for any recommendations not followed.

63

The Corps and the Services currently are engaged in discussions regarding a programmatic consultation for NWP
48 (on-going as of February 2015). The result may include a revised set of conservation measures. We agree to
abide by whatever final set of measures may apply to this application.
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Section 18. Appendix 1
Arcadia Point Proposed Project Area Maps, Drawings and Site Photographs
• Vicinity Map
• Vicinity Close-Up
• Neighbor Parcels
• Neighbor Parcel Owner Names and Addresses
• Directions and Mileage
• Plan View
• Plan View Orientation to Uplands
• Profile View
• Area Photo

ESA Consultation, Arcadia Point

Page 73 of 82

02.17.15

REFERENCE:
NWS-2015-

LOCATION:
No street address: DNR aquatic lands abutting upland Parcel
Nos. 22028-20-02020, -02050, & -02000.
No Mason County Parcel No. (DNR No. 2317125)

APPLICANT:
Arcadia Point
Seafood

LAT/LONG: Area has irregular shape--starting at the southernmost end, there are roughly five corners located at: 47.19269,
-122.94271; 47.19280, -122.94187; 47.19309, -122.94111;
47.19333, -122.94078; 47.19362, -122.94112

PAGE 1
DATE: 05.26.14

ADJACENT PROPERTY OWNERS:
1. LaChine, Thomas & Karin, Parcel 22028-20-02020
2. Estate of Charleen L. Broehl, Parcel 22028-20-02050
3. Myers, Harrell & Lisa, Parcel 22028-20-02000

PROPOSED PROJECT:
Arcadia Point Intertidal
Shellfish Farm
Project/Farm Site Area:
1.22 acres

IN: Totten Inlet,
South Puget Sound
NEAR/AT: Shelton
COUNTY: Mason
STATE: WA

VICINITY MAP
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DATE: 05.26.14

ADJACENT PROPERTY OWNERS:
1. LaChine, Thomas & Karin, Parcel 22028-20-02020
2. Estate of Charleen L. Broehl, Parcel 22028-20-02050
3. Myers, Harrell & Lisa, Parcel 22028-20-02000

PROPOSED PROJECT:
Arcadia Point Intertidal
Shellfish Farm
Project/Farm Site Area:
1.22 acres

IN: Totten Inlet,
South Puget Sound
NEAR/AT: Shelton
COUNTY: Mason
STATE: WA

VICINITY CLOSE-UP
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Arcadia Point
Seafood

LAT/LONG: Area has irregular shape--starting at the southernmost end, there are roughly five corners located at: 47.19269,
-122.94271; 47.19280, -122.94187; 47.19309, -122.94111;
47.19333, -122.94078; 47.19362, -122.94112

PAGE 3
DATE: 05.26.14

ADJACENT PROPERTY OWNERS:
1. LaChine, Thomas & Karin, Parcel 22028-20-02020
2. Estate of Charleen L. Broehl, Parcel 22028-20-02050
3. Myers, Harrell & Lisa, Parcel 22028-20-02000

PROPOSED PROJECT:
Arcadia Point Intertidal
Shellfish Farm
Project/Farm Site Area:
1.22 acres

IN: Totten Inlet,
South Puget Sound
NEAR/AT: Shelton
COUNTY: Mason
STATE: WA

NEIGHBOR PARCELS WITHIN ~ 300 FEET OF FARM SITE
OWNER NAMES & ADDRESSES SHOWN ON NEXT PAGE
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Nos. 22028-20-02020, -02050, & -02000.
No Mason County Parcel No. (DNR No. 2317125)

APPLICANT:
Arcadia Point
Seafood

LAT/LONG: Area has irregular shape--starting at the southernmost end, there are roughly five corners located at: 47.19269,
-122.94271; 47.19280, -122.94187; 47.19309, -122.94111;
47.19333, -122.94078; 47.19362, -122.94112

PAGE 4
DATE: 05.26.14

ADJACENT PROPERTY OWNERS:
1. LaChine, Thomas & Karin, Parcel 22028-20-02020
2. Estate of Charleen L. Broehl, Parcel 22028-20-02050
3. Myers, Harrell & Lisa, Parcel 22028-20-02000

PROPOSED PROJECT:
Arcadia Point Intertidal
Shellfish Farm
Project/Farm Site Area:
1.22 acres

IN: Totten Inlet,
South Puget Sound
NEAR/AT: Shelton
COUNTY: Mason
STATE: WA

NEIGHBOR PARCEL OWNER NAMES & ADDRESSES
UPLAND PARCEL OWNERS
WITHIN ~300 FEET OF PROPOSED PROJECT AREA
(Mason County Assessor Web Site, 05.10.2014)
1. Parcel 22028-32-00010
Mark & Ludmilla Oestreich
P.O. Box 506
Shelton, WA 98584
2. Parcel 22028-20-02032
John & Ann Timm
3336 NE 32nd Place
Portland, OR 97212
3. Parcel 22028-20-02031
Ray Bramstedt
P.O. Box 499
Cosmopolis, WA 98537
4. Parcel 22028-24-00037
Glen & Anna Parker
631 SE Dawnview Dr
Shelton, WA 98584
5. Parcel 22028-20-02000
Harrell & Lisa Myers
601 SE Dawnview Dr
Shelton, WA 98584
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6. Parcel 22028-20-02050
Estate of Charleen Broehl
c/o James Broehl
318 W 12th Street
The Dalles, OR 97058
7. Parcel 22028-20-02020
Thomas & Karin LaChine
571 SE Dawnview Dr
Shelton, WA 98584
8. Parcel 22028-20-02010
Joseph & Pamela Kelly
P.O. Box 253
Shelton, WA 98584
9. Parcel 22028-50-06000
Steven & Vicki Wilson
240 SE Arcadia Point Road
Shelton, WA 98584
10. Parcel 22028-50-00011
Burt & Michele Auseth
250 SE Arcadia Point Road
Shelton, WA 98584
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Nos. 22028-20-02020, -02050, & -02000.
No Mason County Parcel No. (DNR No. 2317125)
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Arcadia Point
Seafood

LAT/LONG: Area has irregular shape--starting at the southernmost end, there are roughly five corners located at: 47.19269,
-122.94271; 47.19280, -122.94187; 47.19309, -122.94111;
47.19333, -122.94078; 47.19362, -122.94112
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DATE: 05.26.14

ADJACENT PROPERTY OWNERS:
1. LaChine, Thomas & Karin, Parcel 22028-20-02020
2. Estate of Charleen L. Broehl, Parcel 22028-20-02050
3. Myers, Harrell & Lisa, Parcel 22028-20-02000

PROPOSED PROJECT:
Arcadia Point Intertidal
Shellfish Farm
Project/Farm Site Area:
1.22 acres

IN: Totten Inlet,
South Puget Sound
NEAR/AT: Shelton
COUNTY: Mason
STATE: WA

DIRECTIONS AND MILEAGE
Proposed project area is not accessible by road/land without crossing private land. These directions
are to the closest public access, the Arcadia Point boat launch, owned by the Squaxin Island Tribe,
approximately 1,500 feet north of the site.
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Arcadia Point
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DATE: 05.26.14

ADJACENT PROPERTY OWNERS:
1. LaChine, Thomas & Karin, Parcel 22028-20-02020
2. Estate of Charleen L. Broehl, Parcel 22028-20-02050
3. Myers, Harrell & Lisa, Parcel 22028-20-02000

PROPOSED PROJECT:
Arcadia Point Intertidal
Shellfish Farm
Project/Farm Site Area:
1.22 acres

IN: Totten Inlet,
South Puget Sound
NEAR/AT: Shelton
COUNTY: Mason
STATE: WA

PLAN VIEW
(Separate drawing shows the plan view orientation to the uplands)
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Nos. 22028-20-02020, -02050, & -02000.
No Mason County Parcel No. (DNR No. 2317125)

APPLICANT:
Arcadia Point
Seafood

LAT/LONG: Area has irregular shape--starting at the southernmost end, there are roughly five corners located at: 47.19269,
-122.94271; 47.19280, -122.94187; 47.19309, -122.94111;
47.19333, -122.94078; 47.19362, -122.94112

PAGE 7
DATE: 05.26.14

ADJACENT PROPERTY OWNERS:
1. LaChine, Thomas & Karin, Parcel 22028-20-02020
2. Estate of Charleen L. Broehl, Parcel 22028-20-02050
3. Myers, Harrell & Lisa, Parcel 22028-20-02000

PROPOSED PROJECT:
Arcadia Point Intertidal
Shellfish Farm
Project/Farm Site Area:
1.22 acres

IN: Totten Inlet,
South Puget Sound
NEAR/AT: Shelton
COUNTY: Mason
STATE: WA

PLAN VIEW ORIENTATION TO UPLANDS
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REFERENCE:
NWS-2015-

LOCATION:
No street address: DNR aquatic lands abutting upland Parcel
Nos. 22028-20-02020, -02050, & -02000.
No Mason County Parcel No. (DNR No. 2317125)

APPLICANT:
Arcadia Point
Seafood

LAT/LONG: Area has irregular shape--starting at the southernmost end, there are roughly five corners located at: 47.19269,
-122.94271; 47.19280, -122.94187; 47.19309, -122.94111;
47.19333, -122.94078; 47.19362, -122.94112
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ADJACENT PROPERTY OWNERS:
1. LaChine, Thomas & Karin, Parcel 22028-20-02020
2. Estate of Charleen L. Broehl, Parcel 22028-20-02050
3. Myers, Harrell & Lisa, Parcel 22028-20-02000

PROPOSED PROJECT:
Arcadia Point Intertidal
Shellfish Farm
Project/Farm Site Area:
1.22 acres

IN: Totten Inlet,
South Puget Sound
NEAR/AT: Shelton
COUNTY: Mason
STATE: WA

PROFILE VIEW
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REFERENCE:
NWS-2015-

LOCATION:
No street address: DNR aquatic lands abutting upland Parcel
Nos. 22028-20-02020, -02050, & -02000.
No Mason County Parcel No. (DNR No. 2317125)

APPLICANT:
Arcadia Point
Seafood

LAT/LONG: Area has irregular shape--starting at the southernmost end, there are roughly five corners located at: 47.19269,
-122.94271; 47.19280, -122.94187; 47.19309, -122.94111;
47.19333, -122.94078; 47.19362, -122.94112
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DATE: 05.26.14

ADJACENT PROPERTY OWNERS:
1. LaChine, Thomas & Karin, Parcel 22028-20-02020
2. Estate of Charleen L. Broehl, Parcel 22028-20-02050
3. Myers, Harrell & Lisa, Parcel 22028-20-02000

PROPOSED PROJECT:
Arcadia Point Intertidal
Shellfish Farm
Project/Farm Site Area:
1.22 acres

IN: Totten Inlet,
South Puget Sound
NEAR/AT: Shelton
COUNTY: Mason
STATE: WA

PROJECT AREA PHOTO

Note: The proposed DNR lease area was included in NWP 48 verifications NWS-2007-1228, NWS2007-1226, and NWS-2012-1291; was included in the prior biological consultations with the Services
(i.e., National Marine Fisheries Service and U.S. Fish and Wildlife Service) as pre-2007 culture; and
has been continuously farmed since 2004 (some parts were farmed as early as 1998).
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From:
To:
Subject:
Date:

LARSON, BRYAN (DNR)
PRUITT, BRAD (DNR); DONOGHUE, CINDE(DNR)
Arcadia Point Seafood
Wednesday, March 18, 2015 11:50:00 AM

Steve called today and wanted to know if we could discuss the monitoring paper that was sent to
him for his site.
He has concerns that it is too broad and that it will not be worth doing the way it is written.
The proposal he gave me was to pick one of the criteria from the paper and focus on it.
His suggestion was to come out to the beach and look around and discuss some options.
Bryan

Bryan Larson
Shellfish Program Specialist
Washington State Department of Natural Resources
360-902-1025
bryan.larson@dnr.wa.gov
www.dnr.wa.gov

From:
To:
Subject:
Date:
Attachments:

wilson99aps@aol.com
PRUITT, BRAD (DNR); LARSON, BRYAN (DNR)
Arcadia Point Seafood
Sunday, November 02, 2014 8:08:11 PM
SEPA, DNR-Arcadia Pt #20-091719.pdf

Hi Brad; Hi Bryan ~
Here is a SEPA checklist, including attachments, for the proposed Arcadia Point lease. We hope you find
it helpful.
We may have to modify question 10. We need some clarification about the outcome of your earlier
conversation with Pam S at the Corps regarding what document, if any, is required to do the following: 1)
verify the DNR tidelands as an existing farm with newly defined physical boundaries; 2) establish DNR as
the correct owner of the tidelands; and, 3) establish Arcadia Point Seafood as the Lessee of record. We
expect the JARPA and survey map we completed are sufficient and that Pam would agree, but if not
perhaps you could ask her to specify exactly what additional paperwork the Corps needs in order to
issue the revised NWP 48.
I believe you said Pam understands the tidelands included within the footprint of the proposed lease have
been farmed since prior to March 12, 2007 and were previously incorrectly identified as private tidelands
in NWP 48 consultations and subsequent verifications.
With regard to 3) (above), this is another situation where the Corps may require a signed lease before
finalizing their documents, so you may need to discuss that with Pam as well.
Also, I spoke with Lori Kingsbury at Ecology about the need for a Sec. 401 Verification and a CZM
Certification, and she said as long as there is no new Federal "action" involved those two items won't be
needed. Since everyone is in agreement that the tideland was farmed prior to 2007 and there is no
change of footprint or species cultivated, we should be good.
If Pam requests any additional documents or you need anything else from us, let us know and we'll get
moving on them.
And, one more thing... I spoke to Eric at the Squaxin office about a harvest plan, and he said he would
put a proposal together and send it to us. I'll give him another nudge this week.

Thanks,
Steve

From:
To:
Cc:
Subject:
Date:
Attachments:

Grace Miller
PRUITT, BRAD (DNR); LARSON, BRYAN (DNR)
wilson99aps@aol.com
Arcadia Point Seafood
Wednesday, October 15, 2014 11:10:38 AM
20141015111720239.pdf

Bryan and Brad,
Please see attached letter regarding Arcadia Point Seafood, Steve and Vicki Wilson. Thank you.
Grace Miller
426 West Cedar Street
Shelton, WA 98584

From:
To:
Cc:
Subject:
Date:

wilson99aps@aol.com
LARSON, BRYAN (DNR)
PRUITT, BRAD (DNR)
Arcadia Point Seafood
Sunday, September 28, 2014 11:29:57 AM

Hi Bryan ~
We're back from the PCSGA conference and trying to catch up with all that went on while we were away.
We're also heading out next Thursday for short vacation and won't be back until October 13. We should
get together after the 13th (and after you've had time to think about the comments below) to see what
remains to be done before we can sign the lease.
Regarding the questions in your email, I hope the following gives you some idea of what we've done on
this end.
1.) We'd like to begin planting the beach during the May/June tides, and our goal is to have the lease
signed as early as possible before then, preferably near the first of the year. One reason for wanting the
lease to be completed sooner than later is we have placed our seed order already based on DNR's
commitment to this lease. The farther we get into 2015, the less likely it would be that we could cancel
the order.
2.) There shouldn't be any major issues that would take a lot of time to sort out, but I imagine there will be
a few that require some discussion. The biggest question may be dealing with SEPA. We had a chance
to talk briefly with with Kristin Swenddal at the conference about whether SEPA is necessary because
the DNR tideland is made up of parts of existing farms that were included in the Corps/Services ESA
consultations under NWP 48 review, and the acreage was included in the respective NWP 48 permits. It
may be possible that the NEPA review is sufficient. You folks may have some discussions as to whether
SEPA is necessary since this will be a new lease, but it shouldn't be the same as if we were initiating a
new farm. Also, we previously did SEPA for the Right of Entry to harvest on the "Broehl portion" of the
DNR lease area (but not Myers), and I assume Seattle Shellfish also completed SEPA for Right of Entry
on the "Lachine portion" of the DNR tideland.
3.) For the past three weeks I've been pressing Sid Bechtolt to record the amended survey document for
the farm site and forward the required copies to DNR, as per your instructions. The work is complete,
he's just having difficulty following through. He assured me again last Friday that he would get it done
that afternoon. We will see.
4.) I contacted Grace Miller at Mason County to ask if they would provide a letter to explain that the three
existing farms have no permits or exemption letters since neither of those was required at the time the
farms were initiated. I hope to be getting that letter soon.
5.) I spoke with Cathy Barker at DOH about how to deal with harvest site certification now that DNR has
been identified as the tideland owner for a portion of what was three existing farms. I've yet to talk to
WDFW about an Aquatic Farm Permit and site identification number for the DNR tideland.
6.) For all of our farms, Lessors are identified in our insurance policy as "additional insureds" and DNR
will be included as well. I'm not familiar with what is required for the bond mentioned in your email, so
you might clarify that for us. Are bonds required for all DNR shellfish leases?
And...here's an interesting side note: to receive a harvest site certification from DOH and an Aquatic Farm
Permit from WDFW, a copy of the lease needs to be included in the application. I expect that to include
DNR under our insurance policy we would also need to have a completed lease. Since DNR doesn't
issue a lease until all these items have been first provided, who blinks first??
7.) In your February email you mentioned the tribal 6.3 notification. Since we are dealing with existing

tideland under NWP 48 (which included 6.3 notifications), and have previously dealt with the Squaxins
over the encroachment issue, it should not be necessary to go through that exercise again.
8.) Lastly, our plan of operations is defined in section 6.e. of the JARPA form which was signed and
submitted on 05/26/2014. I've reread the document and don't see anything that needs to be updated or
changed, so hopefully section 6.e. will meet your needs.
I'm sure there will be some other issues to go over (we haven't talked to you about the Stewardship
Recommendations or Proposed Adaptive Management Sampling), but these are the lease-specific topics
that come immediately to mind. If you get a chance in the next couple of weeks to think about how you
want to handle them, that would be a good start. I'll check in with you when we get back and see where
things are.

Thanks,
Steve

From:
To:
Subject:
Date:
Attachments:

Part two.

wilson99aps@aol.com
PRUITT, BRAD (DNR); LARSON, BRYAN (DNR)
Arcadia Point Seafood
Tuesday, September 02, 2014 9:23:08 AM
3313_PG_2-3_ARCADIA_PT_SEAFOOD_Layout1_3313_PG_2_(1).pdf

From:
To:
Subject:
Date:
Attachments:

wilson99aps@aol.com
PRUITT, BRAD (DNR); LARSON, BRYAN (DNR)
Arcadia Point Seafood
Tuesday, September 02, 2014 9:21:07 AM
3313_PG_1_ARCADIA_PT_SEAFOOD_Layout1_(1).pdf

Brad and Bryan ~
At long last I've got something from Agate Land Surveying for you to look at. See if this is what you have
in mind, and then perhaps we should run through your list what needs to be completed to get this lease
done.
There are two parts to the survey info from Sid, and I'll forward the second piece shortly. Can you send
me back a note when you have both?
Thanks,
Steve

From:
To:
Cc:
Subject:
Date:

LARSON, BRYAN (DNR)
Klein, Darin M (DOH); Galivan, Paula R (DFW)
wilson99aps@aol.com
Arcadia Point Seafood- DNR Lease
Wednesday, May 13, 2015 12:47:00 PM

Hello,
Arcadia Point Seafood is currently in the final stage of entering into a Lease with DNR for cultivation
and harvesting of Geoduck Clams.
In order to finalize the lease, we need to have the WDFW Farm Registration and DOH Health
Certification for this parcel. The Lease number will need to be on those documents. The Lease
number is 20-091719.
Both the WDFW and DOH will receive a copy of the Lease when it is finalized, and if the Lease does
not happen for some reason the DNR will notify you to that effect.
Please feel free to email or call me with any questions, or let me know if there is anything I can help
with.
Thank you,
Bryan

Bryan Larson
Shellfish Program Specialist
Washington State Department of Natural Resources
360-902-1025
bryan.larson@dnr.wa.gov
www.dnr.wa.gov

From:
To:
Subject:
Date:
Attachments:

wilson99aps@aol.com
PRUITT, BRAD (DNR); LARSON, BRYAN (DNR); DUERR, TOMMY (DNR)
Arcadia Point Seafood-DNR Lease JARPA, Arcadia Pt Site
Monday, May 26, 2014 5:57:34 PM
DNR-Arcadia Site JARPA, Final.pdf
DNR-Arcadia Site JARPA Att_E May 2014.pdf

Hi Brad, Bryan, and Tommy ~
We have, at long last, a JARPA to submit to you for the Arcadia Point lease site. The document should
be complete with the exception of filling in Section 10a, which addresses SEPA. Also included is JARPA
Attachment E.
Were this one of our standard leases in Mason County with a private landowner for a new farm (i.e.,
tidelands not previously farmed), we would submit a package containing the JARPA, Biological
Evaluation, and copy of the Tribal 6.3 notice to the Corps of Engineers, Dept. of Ecology, Squaxin Tribe,
and the Mason County Planning Dept. We would not be required to submit a SEPA, so we did not check
any of the boxes in Section 10a..
For this lease, we would expect that continued farming of these tidelands would not require notifications
to DOE, the Squaxins, or Mason County. This is because we are proposing to lease tidelands previously
verified under NWP 48 under corrected ownership (DNR), and as a new grower for a portion of the
tidelands.
Therefore, we believe the only notifications needed are (1) submitting this JARPA to DNR as our
application document for the lease and (2) submitting the JARPA to the ACOE as the Pre-Construction
Notice (PCN) required when there is a change of Lessee or Lessor.
We don't know exactly how you want this process to unfold, so please let us know if we should send the
JARPA to ACOE or whether that's something you'll handle.
Thanks for your patience. Please reply so we know you received this.
Steve and Vicki

AGENCY USE ONLY

Date received:

WASHINGTON STATE
Joint Aquatic Resources Permit
Application (JARPA) Form1,2

Agency reference #:
Tax Parcel #(s):

USE BLACK OR BLUE INK TO ENTER ANSWERS IN THE WHITE SPACES BELOW.

Part 1–Project Identification
1. Project Name (A name for your project that you create. Examples: Smith’s Dock or Seabrook Lane Development)

[help]

Arcadia Point Intertidal Shellfish Farm

Part 2–Applicant
The person and/or organization responsible for the project. [help]

2a. Name (Last, First, Middle)
Wilson, Steven M. and Vicki M.

2b. Organization (If applicable)
Arcadia Point Seafood
2c. Mailing Address (Street or PO Box)
240 SE Arcadia Point Road

2d. City, State, Zip
Shelton, WA 98584

2e. Phone (1)
(360) 426-4367

2f. Phone (2)

2g. Fax

2h. E-mail

(360) 432-9610

Wilson99aps@aol.com

1

Additional forms may be required for the following permits:
• If your project may qualify for Department of the Army authorization through a Regional General Permit (RGP), contact the U.S. Army Corps of
Engineers for application information (206) 764-3495.
• If your project might affect species listed under the Endangered Species Act, you will need to fill out a Specific Project Information Form (SPIF) or
prepare a Biological Evaluation. Forms can be found at
http://www.nws.usace.army.mil/Missions/CivilWorks/Regulatory/PermitGuidebook/EndangeredSpecies.aspx.
• Not all cities and counties accept the JARPA for their local Shoreline permits. If you need a Shoreline permit, contact the appropriate city or county
government to make sure they accept the JARPA.

2

To access an online JARPA form with [help] screens, go to
http://www.epermitting.wa.gov/site/alias__resourcecenter/jarpa_jarpa_form/9984/jarpa_form.aspx.

For other help, contact the Governor’s Office of Regulatory Assistance at 1-800-917-0043 or help@ora.wa.gov.

JARPA Revision 2012.1
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Part 3–Authorized Agent or Contact
Person authorized to represent the applicant about the project. (Note: Authorized agent(s) must sign 11b of this
application.) [help]

3a. Name (Last, First, Middle)
NA (same as applicant)

3b. Organization (If applicable)

3c. Mailing Address (Street or PO Box)
3d. City, State, Zip
3e. Phone (1)

3f. Phone (2)

3g. Fax

(

(

(

)

)

3h. E-mail

)

Part 4–Property Owner(s)
Contact information for people or organizations owning the property(ies) where the project will occur. Consider both
upland and aquatic ownership because the upland owners may not own the adjacent aquatic land. [help]
Same as applicant. (Skip to Part 5.)
Repair or maintenance activities on existing rights-of-way or easements. (Skip to Part 5.)
There are multiple upland property owners. Complete the section below and fill out JARPA Attachment A for
each additional property owner.

 Your project is on Department of Natural Resources (DNR)-managed aquatic lands. If you don’t know, contact
the DNR at (360) 902-1100 to determine aquatic land ownership. If yes, complete JARPA Attachment E to
apply for the Aquatic Use Authorization.

4a. Name (Last, First, Middle)

4b. Organization (If applicable)
Department of Natural Resources, State of Washington

4c. Mailing Address (Street or PO Box)
1111 Washington St SE, MS 47027

4d. City, State, Zip
Olympia, WA 98504-7027

4e. Phone (1)
(360) 902-1100

JARPA Revision 2012.1

4f. Phone (2)

4g. Fax

4h. E-mail

(360) 902-1786
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Part 5–Project Location(s)
Identifying information about the property or properties where the project will occur. [help]

 There are multiple project locations (e.g. linear projects). Complete the section below and use JARPA
Attachment B for each additional project location.

5a. Indicate the type of ownership of the property. (Check all that apply.)

[help]

Private
Federal
Publicly owned (state, county, city, special districts like schools, ports, etc.)
Tribal

 Department of Natural Resources (DNR) – managed aquatic lands (Complete JARPA Attachment E)
5b. Street Address (Cannot be a PO Box. If there is no address, provide other location information in 5p.)

[help]

Lower intertidal aquatic lands abutting properties located at 571, 581, and 601 SE Dawnview Drive

5c. City, State, Zip (If the project is not in a city or town, provide the name of the nearest city or town.)

[help]

Shelton, WA 98584

5d. County

[help]

Mason County

5e. Provide the section, township, and range for the project location.
¼ Section

Section

[help]

Township

Sec 28

T20N

Range
R2W

5f. Provide the latitude and longitude of the project location.

[help]

• Example: 47.03922 N lat. / -122.89142 W long. (Use decimal degrees - NAD 83)

See attached maps. Project area is irregular-shaped—starting at the southern-most end, there are roughly five
corners located at: 47.19269, -122.94271; 47.19280, -122.94187; 47.19309, -122.94111;
47.19333, -122.94078; 47.19362, -122.94112

5g. List the tax parcel number(s) for the project location.

[help]

• The local county assessor’s office can provide this information.

There is no Mason County tax parcel number for this project location. The project is on lower intertidal aquatic
lands abutting upland Parcel Nos. 22028-20-02020, 22028-20-02050, and 22028-20-02000. (The DNR Parcel
No. is 2317125.)

5h. Contact information for all adjoining property owners. (If you need more space, use JARPA Attachment C.)
Name

Mailing Address

LaChine, Thomas & Karin

571 SE Dawnview Drive

(abutting upland owner)

Shelton, WA 98584

Estate of Charleen L. Broehl

c/o James Broehl

Tax Parcel # (if known)
22028-20-02020

22028-20-02050

th

(abutting upland owner)

318 W 12 Street, The Dalles, OR 97058

Myers, Harrell & Lisa

601 SE Dawnview Drive

(abutting upland owner)

Shelton, WA 98584

JARPA Revision 2012.1

[help]

22028-20-02000
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5i. List all wetlands on or adjacent to the project location. [help]
Not applicable.

5j. List all waterbodies (other than wetlands) on or adjacent to the project location. [help]
Marine tideland on Totten Inlet, South Puget Sound

5k. Is any part of the project area within a 100-year floodplain?
Yes

No

Don’t know

[help]

The project area is marine tideland.

5l. Briefly describe the vegetation and habitat conditions on the property.

[help]

Upland: There are no uplands directly abutting the proposed project area.
Project Area and Farm Site: The farm site size is the same as the project area. The project area to be leased
for geoduck culture encompasses approximately 1.22 acres of lower intertidal beach, lying between +1.5′ MLLW
and -4.5′ MLLW (extreme low tide). Substrates at the southern portion of the proposed lease area are
predominately fine sands, and become coarser with more shell hash and gravel toward the northern portion of
the area. The northern end of the tidelands is defined by an intermittent stream that can flow heavily during
extreme precipitation events (and may limit planting and/or survival of geoduck on a portion of the proposed
lease area).
The tidelands are swept by strong, lateral, ebb and flood currents. The orientation of the tidelands is such that
the beach is subject to strong wind and wave effects. Typically, the proposed lease area is devoid of rooted
aquatic vegetation; however, during the summer months the lower intertidal area may be strewn with loose kelp
and ulva species that are common throughout South Puget Sound. And, during the early stages of a culture
cycle (the first two years), it is common to find various red and brown kelp species and multiple ulva species
attached to the culturing materials. This vegetation disappears when the culturing materials are removed.
The southern portion of the proposed lease area is lower in the intertidal area and has finer grain substrates than
the northern portion. Near the southern portion, but at a higher tidal elevation (above +1.5’ MLLW) than the
proposed lease area, are small patches of non-native eelgrass (Zostera japonica) (< 1.0 sq. meter). These
patches were not present prior to 2008 and are ephemeral in nature, often disappearing during the summer heat
and reappearing in a new location on the beach at a later date. The total area of the combined patches of Z.
japonica during the period when it is most dense is estimated to be less than three square meters.
There is no evidence of native eelgrass (Zostera marina) in or near the proposed lease area.

JARPA Revision 2012.1
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5m. Describe how the property is currently used.

[help]

The tidelands of the proposed lease were, until 2009, incorrectly identified as private tidelands, and used as
such by local residents.
Due to the erroneous identification of ownership, all the tidelands identified in the proposed lease have been
farmed continuously for geoduck clams since 2004, some as early as 1998. The applicant’s knowledge of beach
conditions, substrates, vegetation, and interaction/effects of geoduck culture with the natural conditions comes
from completing two plant-harvest cycles on a large portion of the proposed lease area.
The proposed lease area is not accessible by road, nor from the uplands, without crossing private land.
Although the tidelands are within 1,500 feet of a boat ramp owned by the Squaxin Indian Tribe, the proposed
lease area is used infrequently for recreational purposes, such as beach walking, due in part to eleven private
tideland parcels lying between the boat ramp and the lease area.
Surface waters over the proposed lease area are often used by kayakers traveling in Totten Inlet. Tour groups
have occasionally stopped to observe the marine life attracted to the culturing materials used during the farm
operation. When the culturing materials are absent, kayakers and other boaters are unaware that a farm is
present.
During the fall, the area of the proposed lease may open to tribal treaty salmon fisheries. Geoduck cultivation
and beach seining and/or set netting have occurred simultaneously in past years with no known use conflicts.

5n. Describe how the adjacent properties are currently used.

[help]

The proposed lease area is bordered along the upper tidal elevation by privately owned oyster tract land,
currently used for geoduck culture. The tideland to the south is privately owned and uncultivated, as is the
tideland parcel to the north.

5o. Describe the structures (above and below ground) on the property, including their purpose(s) and current
condition. [help]
There are no structures within the project area.

5p. Provide driving directions from the closest highway to the project location, and attach a map.

[help]

See attached maps--the project area itself is not accessible by road/land without crossing privately owned
property.

JARPA Revision 2012.1
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Part 6–Project Description
6a. Briefly summarize the overall project. You can provide more detail in 6b.

[help]

The project involves commercial farming of intertidal geoduck clams on state-owned, DNR-managed, aquatic
lands.

6b. Describe the purpose of the project and why you want or need to perform it.

[help]

The purpose of the project is to continue cultivation of geoduck clams on intertidal ground. The proposed lease
area was mistakenly thought to be in private ownership and permitted (under NWP 48) and cultivated as such.
The proposed lease area was contained in NWP 48 verifications NWS-2007-1228, NWS-2007-1226, and NWS2012-1291; was included in the prior biological consultations with the Services (i.e., National Marine Fisheries
Service and U.S. Fish and Wildlife Service) as pre-2007 culture; and has been continuously farmed since 2004
(some parts were farmed as early as 1998).
This JARPA is being filed because of the correct identification of ownership.

6c. Indicate the project category. (Check all that apply)

 Commercial
Maintenance

[help]

Residential
Institutional
Environmental Enhancement

Transportation

6d. Indicate the major elements of your project. (Check all that apply)

 Aquaculture

Recreational

[help]

Culvert

Float

Bank Stabilization

Dam / Weir

Floating Home

Boat House

Dike / Levee / Jetty

Geotechnical Survey

Boat Launch

Ditch

Land Clearing

Boat Lift

Dock / Pier

Marina / Moorage

Bridge

Dredging

Mining

Bulkhead

Fence

Outfall Structure

Buoy

Ferry Terminal

Piling/Dolphin

Channel Modification

Fishway

Raft

Retaining Wall
(upland)
Road
Scientific
Measurement Device
Stairs
Stormwater facility
Swimming Pool
Utility Line

Other:

JARPA Revision 2012.1
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6e. Describe how you plan to construct each project element checked in 6d. Include specific construction
methods and equipment to be used. [help]
• Identify where each element will occur in relation to the nearest waterbody.
• Indicate which activities are within the 100-year floodplain.

Project Goal: The goal of the proposed project is to cultivate geoduck clams (Panopea abrupta) for commercial
harvest and sale on leased, state-owned, DNR-managed, intertidal ground. The length of a single cycle from
initial planting to final harvest may be as short as six years or long as nine years, followed by repeated growing
and harvest cycles as allowed by permits and lease.
Farm Location: The proposed farm site is located in Totten Inlet, South Puget Sound, Mason County, WA on
intertidal land. All farming activities will occur on DNR-managed tideland within an area lying between +1.5′
MLLW and -4.5′ MLLW (extreme low tide), within surveyed boundaries. The area is bordered along the upper
tidal elevation by privately owned oyster tract land, currently used for geoduck culture. The tideland to the south
is privately owned and uncultivated, as is the tideland parcel to the north.
Details of Process:
The proposed project area is 1.22 acres, all of which will be farmed as allowed by the substrate—rockier
substrate and an intermittent stream to the north will likely limit the final planted area to around 1.0 acre. For
discussion, and because it represents the maximum possible planted area, a unit of 1.22 acres is used to
describe levels of effort required for planting, maintenance, and harvest activities.
Arcadia Point Seafood will use the same process for farming the DNR-leased site as we use on all of our
privately-leased tidelands. This process is described below.
Farming activities are restricted to the minimum amount of disturbance necessary to operate the farm; no
farming activities occur in the upper intertidal area, i.e., above +5.0 ft tidal elevation. 3 All work activities are
manual labor, all access is by boat (not over uplands), no motorized machinery operates on the beach, no
refueling occurs near the beach, no equipment is stored at the site, no rooted aquatic vegetation or benthic
organisms are removed from the site, no fill or grading occurs at the site, no chemical/environmental
contaminants are used, and farming activities create no substantial interference with normal public use of the
surface waters.
To maintain aesthetic quality, noise during all farming operations complies with the Mason County noise
ordinance. 4 Motors used for harvest are insulated for sound and have hospital grade (critical) exhaust systems;
workers are educated about noise minimization when working on the beach. When needed, night lighting on the
beach is provided by individual LED headlamps; standard navigational lights (Coast Guard approved) are used
on vessels.
Employees are trained regarding local, state, and federal conditions for operation of commercial shellfish farms;
this will include any DNR stewardship measures, as agreed to for the lease.

Planting Activities
1. Strategy: The objective of the planting process is to put juvenile clams or seed (10mm-15mm in
length) into the substrate with sufficient protection from predators and harsh environmental conditions so
they survive, grow, and gradually dig deeper into the sand where they can thrive until harvest. In doing
so, the grower must use an efficient approach to planting that minimizes disturbance of the area (and
thus to listed species and critical habitat) and reduces aesthetic impacts to the surrounding landowners.
3

The DNR farm site extends landward to only +1.5′ tidal elevation.

4

Authority for noise abatement and control in Washington State is with the local government. For areas in the state that have adopted a
local ordinance, such as Mason County, it takes precedence over the state noise law. Mason County noise standards are found in Mason
County Code of Ordinances, Title 9 – Peace, Morals, and Safety, Chapter 9.36, Noise Control. General noise standards (e.g., associated
with workers on the beach) as well as watercraft standards (including auxiliary equipment operated on the watercraft) are included.
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To minimize impacts (whether environmental or aesthetic) from the planting process, high survival of
planted seed is critical. Two key considerations for seed survival are avoidance of extreme weather
events (e.g., heat) and use of the largest possible seed to reduce extensive post-plant mortalities. When
both of these criteria are met, survival rates increase and the initial planting effort has a higher likelihood
of success. In contrast, poor survival may require successive planting efforts (with attendant impacts) at
the initial stage of the farming process.
The planting season for the proposed farm would begin with the low tides of the spring and continue
through subsequent low tides as late as October if needed to complete the work. The lowest daylight
tides of the year are in late spring and early summer, and use of those tides is necessary to plant the
lower reaches of the proposed farm site. The later summer and fall tides would only be available to plant
the upper reaches of the proposed farm site. Planting would be completed in a single summer/fall period
if necessary permits, seed, and sufficiently low tides are readily available. Otherwise, planting would
take place over two consecutive years.
2. Methodology:
Site Preparation – The proposed lease area is already in cultivation so no initial site preparation is
required, other than completion of harvest of the existing crop.
Seed - Seed is obtained from South Puget Sound brood stock. No seed grow-out activities occur at the
proposed lease area.
Tube Placement - To protect juvenile geoduck clams from predators, 4 in. diameter by 10 in. long PVC
tubes will be pushed vertically into the beach substrate at a density not to exceed one tube per square
foot. Approximately 3 in. to 5 in. of the tubes are exposed above the surface of the sand. The tubes are
thin wall PVC with a specific gravity greater than 1.0 and weigh approximately 0.7 lbs. each (i.e., they do
not float). Tube placement and planting will occur within an area defined by +1.5′ MLLW and
approximately -4.5′ MLLW (extreme low tide), within surveyed boundaries. Approximately 10-14 tides,
occurring over several tide cycles, are required to place tubes on 1.22 acres at this tidal elevation range,
depending on how many individuals participate, weather conditions, and the work-window during a given
tide. A single low tide may present as little as one hour or as many as four hours to access the farm site,
depending on the area of the beach being worked and the particular tide.
Planting - The juvenile clams will be put into the tubes and an individual mesh cap will be placed over the
end of each tube and secured with a specialized rubber band containing the compound EPDM to
withstand UV light and saltwater. The tubes and mesh caps act as barriers to the numerous predators
(e.g., crab, moon snails) in the intertidal zone. Placement of tubes in the sand, seed into the tubes, and
mesh caps/bands over the tops of the tubes will be done by hand.
The tubes when planted will be off-white or grey in color and within weeks will become heavily fouled
with marine organisms such as barnacles, mussels, tunicates, and algae. They will appear dark in color
at that time and blend with the beach. The mesh caps are of neutral color and also will blend well with
the beach. Between mid-March and mid-September, the farm will be visible during daylight hours only
when tides are below +1.5 ft. tidal elevation. 5 From mid-September through mid-March only the uppermost portion of the farm will be visible during daylight hours as the lowest tides occur at night.
After the tubes have been planted and capped, they may be covered with 40 ft. x 40 ft. squares of area
netting (3 in. or smaller stretched mesh) as a containment measure and/or for predator discouragement.
During placement, the netting is pinned to the sand with 24 in. long hairpin shaped rebar spaced every
five feet around the perimeter.

5

During the height of the summer (June – August), some portion of tubes (although not necessarily the entire farm) is likely to be visible
approximately 20 percent of the daylight hours. (Twenty percent is based on farm sites that generally extend as high as +3.0 on the
beach—the uppermost elevation for this site is +1.5 so tube visibility is likely to be less than 20 percent of daylight hours.)
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On beaches with loosely packed substrates, i.e. those with fewer fines, extreme weather events may
dislodge tubes. Also, as geoducks mature they may begin to push the tubes out of the sand. Area
netting, along with regular litter patrols, is an efficient method to keep loose cultivation materials on the
farm site.
Ten to 16 tides, occurring over several tide cycles, are required to plant and net 1.22 acres of beach at
this tidal elevation range, depending on how many individuals participate, weather conditions, and the
work-window during a given tide (e.g., one to four hours of available work time).
Throughout the planting period, workers and materials to be used on any given tide will be brought to the
beach by water from the staging area near Arcadia Point in Mason County. Fueling, loading, off-loading,
and storage of vessels and material will take place at the staging area 6. Typically, one 30 ft. motor
vessel and one 30 ft. barge are used for providing access to the beach. At the farm site, vessels used
for transportation will be moored off shore, or brought to the beach and grounded through the tide as
needed. There is no native eelgrass at or near this site. Should any native eelgrass appear prior to
planting it would be identified, delineated, and avoided. Because all work is initiated from the waterward
side of the beach, there will be no activity above +5.0 ft. tidal elevation. At the end of each work day all
materials and vessels will be removed from the beach and returned to the staging area. Nothing will be
stored at the farm site.
3. Summary: Planting activities will not involve removal of rooted aquatic vegetation or benthic
organisms, will not require placement of fill, will not involve release of chemical/environmental
contaminants, and will not involve earth moving in the proposed lease area. Farming noise and light
generation will be minimized; all people and equipment will be brought to the site by water and removed
from the beach each day. There is no native eelgrass at the site. The maximum time that a vessel
(containing equipment) might be grounded on the beach is about four hours during a tide, after which
time it is removed.
Maintenance Activities
1. Strategy: The objective of maintenance is two-fold: maximize survival of geoduck seed and minimize
aesthetic/litter impacts. After the beach has been planted, farm maintenance will occur on a regular
basis as long as culturing gear is on the beach. Ultimately, maintenance involves ensuring that no tubes
or related containment/predator-discouragement materials leave the farm site. Poor farm maintenance
underlies many of the concerns regarding the visual aspects of geoduck farming. After all culturing gear
is removed (approximately two years post planting), what should remain is a natural beach with no visible
sign of farm activity other than the addition of geoduck alongside other natural beach life. Experience todate at this site indicates that area nets normally are not needed for predator discouragement after the
tubes have been removed.
2. Methodology:
Site Inspections - Farm maintenance begins immediately after planting. Regular site inspections will be
made during the time culturing materials are on the beach to ensure that tubes and netting are
maintained in a neat and orderly manner, and do not escape into the environment. 7 Frequency of visits
is based on a variety of factors including number and timing of low tides, tidal elevation of culture
equipment relative to low tides, and storm and wind activity. Inspections will be made down-drift of the
proposed farm site for a distance of at least 1,000 feet. Site visits will be by boat and will involve one to
four people. After all tubes and nets have been removed from the beach, periodic inspections will
continue in order to monitor for newly uncovered tubes previously buried by shifting sand.
Cap Removal - Six to 12 months following planting, the mesh caps and rubber bands will be removed by

6
The staging area near Arcadia Point in Mason County is used by Arcadia Point Seafood for all its farm sites; the marginal increase in
activity, over existing use, at the staging area generated by the proposed farm site will be minimal.
7

It is costly to replace tubes and netting so we have a vested interest in ensuring their containment and recovery.
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hand from each tube. Prior to removal of the caps, we will conduct a visual inspection of the farm site to
determine if herring stocks have used the tubes, mesh caps, or area netting as spawning substrate. 8 If
herring spawn is found, the farm will be left until eggs have hatched. If there is no indication of spawn,
the caps will be removed. After cap removal, the tubes may be re-covered with area netting.
The amount of time necessary to remove the caps and bands from 1.22 acres of beach at this tidal
elevation is approximately six to ten tides occurring over several tide cycles, depending on how many
individuals participate, weather conditions, and the work-window during a given tide.
Tube and Net Removal - As the clams grow they burrow deep into the substrate until their bodies are 18
in. to 20 in. below the protective tubes, while the extended clam siphons will still be within the confines of
the tubes. From this point in time the geoducks will be at sufficient depth to provide safety when
threatened by many (but not necessarily all) predators. When they have reached this depth, the tubes
can be removed from the sand.
At 18-24 months following planting the geoducks will have reached a protective depth and the tubes and
area netting will be removed. Workers will bring a boat to the beach, pull and bag the tubes, and
remove all materials from the area by boat. To complete removal of tubes and area netting, it will be
necessary to use the year’s lowest tides. It is preferable to remove tubes in the winter when there is
much less organic material present. If the activity is not conducted during winter low tides, but is delayed
until summer low tides due to the presence of herring spawn, the tubes may need to be contained with
area netting.
The amount of time necessary to remove 1.22 acres of tubes and netting at this tidal elevation range is
eight to 14 tides occurring over several tide cycles, depending on how many individuals participate,
weather conditions, and the work-window during a given tide.
3. Summary: Maintenance activities will not involve removal of rooted aquatic vegetation or benthic
organisms from the beach substrates, will not require placement of fill, will not involve release of
chemical/environmental contaminants, and will not involve earth moving in the proposed area. Farming
noise and light generation will be minimized; all people and equipment will be brought to the site by water
and removed from the beach each day. The maximum time that a vessel (containing equipment) might
be grounded on the beach is about four hours during a tide, after which time it is removed.
Harvest Activities
1. Strategy: The grow-out period to obtain market size geoducks depends on many factors, including the
amount of food (plankton) available to the animal, the rate of flow transporting food past the farm,
substrate compaction, and planting density. It is anticipated that five to six years of growth will be
needed before market size clams can be harvested from this beach.
Harvesting activities are influenced by market demand, which is cyclical during the calendar year. Unlike
many other agricultural crops that can be cold- or dry-stored for many months, geoducks are a fresh food
product that goes immediately to market and thus harvesting needs to follow market conditions. Most of
the geoducks from this beach are expected to go to the Asian market. Demand is usually very strong in
the winter approaching Chinese New Year celebrations, and in the late summer when there may be
shortages of marketable geoduck due to biotoxin closures. However, demand may be also be affected
periodically by world economic conditions, export trade issues, weather, and national health crises. In
general, market demand is subject to a wide variety of influences that are both predictable and
unpredictable, and can change on a daily basis.
The rate of harvest for this beach will be a function of market demand, price, export transportation
availability, harvests occurring on other beaches, and the rapidity with which the farm needs to be
8

Several Arcadia Point Seafood employees have attended training to identify herring eggs (as well as spawning locations and timing)
conducted in 2013 by Certified Fisheries Professionals with Confluence Environmental Company; these employees conduct in-house
training for new employees.
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readied for replanting (as permits and lease allow). Flexibility to respond to market conditions is
particularly important for a small business with limited product available in any given year. In short, it is
not realistic to layout a detailed harvest schedule for this beach six to eight years in advance of harvest.
Arcadia Point Seafood has harvested similar sized beaches (including main harvest and clean-up) and
each involved a different schedule of consecutive days, length of day’s harvest, and mix of dive (wet)
versus beach (dry) harvest – all dictated by market, weather, staffing, lessor’s needs, and re-planting
conditions, as well as harvests occurring simultaneously on other beaches.
2. Methodology: This beach does not have native eelgrass or other rooted aquatic vegetation that would
need to be avoided during harvest activities.
The area is identified by the Washington Department of Fish and Wildlife Priority Habitat and Species
database (report dated 03.09.2014) as a documented spawning area for Pacific sand lance, but not for
surf smelt or Pacific herring.
If forage fish were to be found at this site, they may spawn concurrent with winter harvesting activities.
Sand lance spawning typically occurs at higher tidal elevations (above +5.0 ft. tidal elevation) than does
the farm activity. 9 This area is not documented for surf smelt spawning (which generally occurs above
+7.0 ft tidal elevation). South Puget Sound herring stocks, while not identified as present in this area
typically spawn on rocky, gravelly substrate in the absence of marine vegetation and would not likely
utilize the fine grain sand of the proposed farm site. Additionally, while herring spawn is deposited within
the tidal range of the proposed farm, the majority of the spawning activity is thought to occur in subtidal
waters. For these reasons it will not be necessary to restrict harvest activities to the forage fish work
windows set by the Washington Department of Fish and Wildlife. However, as previously noted under
Maintenance, we will conduct a visual inspection of the farm site prior to harvesting to determine if
herring stocks have used the beach for spawning. If herring spawn is found, the farm will be left until
eggs have hatched. If there is no indication of spawn, harvest will continue.
Given the unpredictable nature of the marketplace, it is imperative for a business to be able to supply
shellfish to the buyer when the demand is strong. This condition often occurs when there are no tides
low enough for beach harvesting. Therefore, it is necessary to have the ability to harvest both from the
beach during periods of low tides, and also by diving with surface-supplied air (SSA).
Extraction: The extraction techniques used for dive and beach harvest are similar. Harvest of the clams
will be accomplished by means of a diesel powered, low pressure, high volume, water pump mounted on
a vessel moored off shore. The diesel engine has a hospital-grade muffler for quiet exhaust. The intake
port for the pump is located in the hull of the vessel and is screened for exclusion of marine organisms
and suspended detritus. Water is delivered to the harvester from the pump at 20-30 gallons per minute
and approximately 40-60 pounds per square inch through a length of 1 ½ in. hose ending at a three foot
long, 5/8 in. diameter pipe. The flow is similar in volume and pressure to domestic water systems; for
example, a common garden hose at full volume. When the pipe is inserted into the sand, water flowing
from the pipe softens the sand adjacent to a geoduck, allowing the clam to be removed by hand from the
substrate.
Approach: Dive harvests occur in daylight hours during periods of the year when low tides are
unavailable for accessing the beach. While dive harvesting, the vessel providing SSA is moored offshore, above the farm. The divers work in a radius of approximately 150 ft. around the boat at depths of
five to twenty feet.
During beach harvest operations, which occur during both daylight and nighttime hours, the vessel with
the pump is again moored off shore. Hoses are laid to the beach where, similar to dive harvesters,
beach harvesters remove geoducks one at a time from the sand to be collected for transport to the
vessel. As the tide moves out exposing additional beach and then returns back across the farm, the
9

Because we access the farm site from the water and no cultivation activities occur above a +5.0 ft tidal elevation, we have no reason to
be in the area where sand lance may spawn.
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harvest crew also moves its equipment, usually staying near the waterline.
After the daily dive or beach harvest is completed, all hoses and containers are returned to the vessel
and the vessel leaves the area. During either type of harvest activity, workers have no need to access
the upper intertidal area of the beach; i.e., the area between +5.0 ft. and the line of extreme high water.
Duration/Intensity: Daily dive harvests commonly last two to four hours for each of two divers, depending
on the density of available clams, clarity of the water, temperature, and market demand. During dive
harvests, recovered poundage may total 500-1,000 beach pounds per day. Beach harvests may last up
to four hours, which is the maximum exposure period of the planted area. Three to four workers during a
single beach harvest period may produce 1,000 to 2,500 beach pounds depending on the density of
clams and the particular tide. 10
At an average harvest weight of 1.5 pounds per clam, the three dimensional space occupied by a
geoduck will be approximately six inches by six inches by eighteen to thirty inches deep. A daily harvest
of 1,200 pounds would represent approximately 800 clams, or a harvested surface area of 200 square
feet. Similarly, a harvest of 2,500 pounds would represent a harvested surface area of slightly over 400
square ft., or less than .01 acre.
3. Summary: Harvest activities involve no removal of rooted aquatic vegetation, no placement of fill, and
no release of chemical/environmental contaminants in the proposed project area. No earth moving per
se will occur, although some sediment transport/turbidity will result temporarily. Harvest will be managed
to ensure 401 water quality certification standards are met. Farming noise and light generation will be
minimized; all people and equipment will be brought to the site by water and removed from the beach
each day. During harvest activities, there generally is no need to ground vessels on the beach.

6f. What are the anticipated start and end dates for project construction? (Month/Year)

[help]

• If the project will be constructed in phases or stages, use JARPA Attachment D to list the start and end dates of each phase or
stage.

Start date: As soon as possible after receipt of lease. End date: On-going farming per lease & permits
See JARPA Attachment D

6g. Fair market value of the project, including materials, labor, machine rentals, etc.

[help]

NA.

6h. Will any portion of the project receive federal funding?

[help]

• If yes, list each agency providing funds.
Yes

 No

Don’t know

10

Typically, Arcadia Point Seafood harvests a beach over a period of 1 to 2 years, from initial harvest to clean-up (although smaller
beaches may be harvested in less than 1 year). To-date, this approach has resulted in the following work distribution: (1) harvest days
as a percent of elapsed days in the harvest period range from 10 to 20 percent, and (2) dive harvest days as a percent of total harvest
days (beach plus dive) range from 30 to 60 percent.
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Part 7–Wetlands: Impacts and Mitigation

Not Applicable to Project

Check here if there are wetlands or wetland buffers on or adjacent to the project area.
(If there are none, skip to Part 8.) [help]

7a. Describe how the project has been designed to avoid and minimize adverse impacts to wetlands.

[help]

Not applicable

7b. Will the project impact wetlands?
Yes

No

[help]

Don’t know

7c. Will the project impact wetland buffers?
Yes

No

[help]

Don’t know

7d. Has a wetland delineation report been prepared?

[help]

• If Yes, submit the report, including data sheets, with the JARPA package.

Yes

No

7e. Have the wetlands been rated using the Western Washington or Eastern Washington Wetland Rating
System? [help]
• If Yes, submit the wetland rating forms and figures with the JARPA package.

Yes

No

Don’t know

7f. Have you prepared a mitigation plan to compensate for any adverse impacts to wetlands?

[help]

• If Yes, submit the plan with the JARPA package and answer 7g.
• If No, or Not applicable, explain below why a mitigation plan should not be required.

Yes

No

Not applicable

7g. Summarize what the mitigation plan is meant to accomplish, and describe how a watershed approach was
used to design the plan. [help]

7h. Use the table below to list the type and rating of each wetland impacted, the extent and duration of the
impact, and the type and amount of mitigation proposed. Or if you are submitting a mitigation plan with a
similar table, you can state (below) where we can find this information in the plan. [help]
Activity (fill,
drain, excavate,
flood, etc.)

Wetland
Name1

Wetland
type and
rating
category2

Impact
area (sq.
ft. or
Acres)

Duration
of impact3

Proposed
mitigation
type4

Wetland
mitigation area
(sq. ft. or
acres)

1

If no official name for the wetland exists, create a unique name (such as “Wetland 1”). The name should be consistent with other project documents, such
as a wetland delineation report.
2
Ecology wetland category based on current Western Washington or Eastern Washington Wetland Rating System. Provide the wetland
rating forms with the JARPA package.
3
Indicate the days, months or years the wetland will be measurably impacted by the activity. Enter “permanent” if applicable.
4
Creation (C), Re-establishment/Rehabilitation (R), Enhancement (E), Preservation (P), Mitigation Bank/In-lieu fee (B)

Page number(s) for similar information in the mitigation plan, if available:

7i. For all filling activities identified in 7h, describe the source and nature of the fill material, the amount in cubic
yards that will be used, and how and where it will be placed into the wetland. [help]

7j. For all excavating activities identified in 7h, describe the excavation method, type and amount of material in
cubic yards you will remove, and where the material will be disposed. [help]
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Part 8–Waterbodies (other than wetlands): Impacts and Mitigation
In Part 8, “waterbodies” refers to non-wetland waterbodies. (See Part 7 for information related to wetlands.) [help]

 Check here if there are waterbodies on or adjacent to the project area. (If there are none, skip to Part 9.)
8a. Describe how the project is designed to avoid and minimize adverse impacts to the aquatic environment.
[help]

Not applicable
Farming activities are restricted to the minimum amount of disturbance necessary to operate the farm; no
farming activities occur in the upper intertidal area, i.e., above +5.0 ft tidal elevation. All work activities are
manual labor, all crew and materials access is by boat (not over uplands), no motorized machinery operates on
the beach, no refueling occurs near the beach, no equipment is stored at the site, no rooted aquatic vegetation
or benthic organisms are removed from the site, no fill or grading occurs at the site, no chemical/environmental
contaminants are used.
The farm site is situated below the spawning elevations of sand lance and surf smelt, and there is no native
eelgrass or other rooted vegetation necessary to attract herring spawn. (The area is documented for sand lance
spawning, but not surf smelt or herring.)
Harvest activities will disturb the substrate for short, intermittent periods to a depth of 36”. Studies indicate that
impacts are minimal and of short duration. The beach will quickly return to original condition. Harvest is
managed to ensure state water quality standards are met.
The intake port for the harvest pump is located in the hull of the vessel and is screened for exclusion of marine
organisms and suspended detritus.
Vessels and safety equipment are maintained (away from the site) and kept up-to-date. Food grade,
biodegradable oil is used in hydraulic systems. Portable sanitation is kept on-board. Marine pollution insurance
is carried.
Additional details are provided in the response to Question 6e.
The area covered by the proposed lease was included in prior biological consultations between the Army Corps
of Engineers (ACOE) and the Services, i.e., National Marine Fisheries Services and U.S. Fish and Wildlife
Service. NWP 48 conditions will be followed; these conditions respond to any concerns the Services raised
regarding threatened/endangered species, critical habitat, or essential fish habitat.

8b. Will your project impact a waterbody or the area around a waterbody?

 Yes
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No

[help]

(see response to Question 8c)
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8c. Have you prepared a mitigation plan to compensate for the project’s adverse impacts to non-wetland
waterbodies? [help]
• If Yes, submit the plan with the JARPA package and answer 8d.
• If No, or Not applicable, explain below why a mitigation plan should not be required.

Yes

No

 Not applicable

There will not be a net negative impact to the waterbody. Farming activities, notably harvest, may result in local
and temporary effects, but not long-term effects. Shellfish aquaculture has been shown to increase overall
diversity and numbers of marine organisms on farm sites. Farming activities create no substantial interference
with normal public use of the surface waters.

8d. Summarize what the mitigation plan is meant to accomplish. Describe how a watershed approach was
used to design the plan.
• If you already completed 7g you do not need to restate your answer here. [help]

Not applicable.

8e. Summarize impact(s) to each waterbody in the table below.
Activity (clear,
dredge, fill, pile
drive, etc.)

Geoduck
planting,
maintenance,
harvest

Waterbody
name1

Totten Inlet

Impact
location2

Intertidal

[help]

Duration of
impact3

Intermittent
and
temporary

Amount of material
(cubic yards) to be
placed in or
removed from
waterbody
NA

Area (sq. ft. or
linear ft.) of
waterbody
directly affected
1.22 acres

1

If no official name for the waterbody exists, create a unique name (such as “Stream 1”) The name should be consistent with other documents provided.
Indicate whether the impact will occur in or adjacent to the waterbody. If adjacent, provide the distance between the impact and the waterbody and
indicate whether the impact will occur within the 100-year flood plain.
3
Indicate the days, months or years the waterbody will be measurably impacted by the work. Enter “permanent” if applicable.
2

8f. For all activities identified in 8e, describe the source and nature of the fill material, amount (in cubic yards)
you will use, and how and where it will be placed into the waterbody. [help]
NA (no fill used).

8g. For all excavating or dredging activities identified in 8e, describe the method for excavating or dredging,
type and amount of material you will remove, and where the material will be disposed. [help]
NA (no excavating or dredging involved).
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Part 9–Additional Information
Any additional information you can provide helps the reviewer(s) understand your project. Complete as much of
this section as you can. It is ok if you cannot answer a question.

9a. If you have already worked with any government agencies on this project, list them below.
Agency Name

Contact Name

Department of Natural Resources

Brad Pruitt, Aquaculture
Manager and Tommy
Duerr, Land Manager

Phone
(360) 902-1100

[help]

Most Recent
Date of Contact
Spring 2014

9b. Are any of the wetlands or waterbodies identified in Part 7 or Part 8 of this JARPA on the Washington
Department of Ecology’s 303(d) List? [help]
• If Yes, list the parameter(s) below.
• If you don’t know, use Washington Department of Ecology’s Water Quality Assessment tools at:
http://www.ecy.wa.gov/programs/wq/303d/.

Yes

 No (Per Ken Koch, DOE, 02-26-2014 personal communication)

9c. What U.S. Geological Survey Hydrological Unit Code (HUC) is the project in?

[help]

• Go to http://cfpub.epa.gov/surf/locate/index.cfm to help identify the HUC.

17110019

9d. What Water Resource Inventory Area Number (WRIA #) is the project in?

[help]

• Go to http://www.ecy.wa.gov/services/gis/maps/wria/wria.htm to find the WRIA #.

WRIA 14 Kennedy/Goldsborough

9e. Will the in-water construction work comply with the State of Washington water quality standards for
turbidity? [help]
• Go to http://www.ecy.wa.gov/programs/wq/swqs/criteria.html for the standards.

 Yes

No

Not applicable

9f. If the project is within the jurisdiction of the Shoreline Management Act, what is the local shoreline
environment designation? [help]
• If you don’t know, contact the local planning department.
• For more information, go to: http://www.ecy.wa.gov/programs/sea/sma/laws_rules/173-26/211_designations.html.

Rural

 Urban

Natural

Aquatic

Conservancy

Other

The current designation for the abutting uplands is Urban Residential. The updated SMP designation will be
Aquatic.

JARPA Revision 2012.1
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9g. What is the Washington Department of Natural Resources Water Type?

[help]

• Go to http://www.dnr.wa.gov/BusinessPermits/Topics/ForestPracticesApplications/Pages/fp_watertyping.aspx for the Forest
Practices Water Typing System.

 Shoreline

Fish

Non-Fish Perennial

Non-Fish Seasonal

9h. Will this project be designed to meet the Washington Department of Ecology’s most current stormwater
manual? [help]
• If No, provide the name of the manual your project is designed to meet.

Yes

No

 NA

Name of manual:

9i. Does the project site have known contaminated sediment?

[help]

• If Yes, please describe below.

Yes

 No (as far as we know)

9j. If you know what the property was used for in the past, describe below.

[help]

See 5m answer. Local landowners indicate there was no commercial cultivation or harvest of shellfish on the
site prior to the cultivation referenced in section 5m.

9k. Has a cultural resource (archaeological) survey been performed on the project area?

[help]

• If Yes, attach it to your JARPA package.

Yes

 No

9l. Name each species listed under the federal Endangered Species Act that occurs in the vicinity of the project
area or might be affected by the proposed work. [help]
Presence is Possible: Puget Sound Chinook Salmon (NMFS, Threatened); Puget Sound Steelhead (NMFS,
Threatened); Marbled Murrelet (USFWS, Threatened)
Presence is Possible but not Probable: Southern Resident Killer Whale (NMFS, Endangered), Bull Trout
(USFWS, Threatened), Humpback Whale (NMFS, Endangered), Georgia Basin Rockfish (NMFS, Bocaccio is
Endangered, Canary and Yelloweye are Threatened)
(Note: Stellar Sea Lion-Eastern DPS was delisted effective 12-4-2013.)

9m. Name each species or habitat on the Washington Department of Fish and Wildlife’s Priority Habitats and
Species List that might be affected by the proposed work. [help]
Documented spawning area for Pacific sand lance, but not for surf smelt or Pacific herring.

JARPA Revision 2012.1
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Part 10–SEPA Compliance and Permits
Use the resources and checklist below to identify the permits you are applying for.
• Online Project Questionnaire at http://apps.ecy.wa.gov/opas/.
• Governor’s Office of Regulatory Assistance at (800) 917-0043 or help@ora.wa.gov.
• For a list of addresses to send your JARPA to, click on agency addresses for completed JARPA.

10a. Compliance with the State Environmental Policy Act (SEPA).

(Check all that apply.) [help]

• For more information about SEPA, go to www.ecy.wa.gov/programs/sea/sepa/e-review.html.

A copy of the SEPA determination or letter of exemption is included with this application.
A SEPA determination is pending with _______________ (lead agency). The expected decision date is
____________.
I am applying for a Fish Habitat Enhancement Exemption. (Check the box below in 10b.) [help]
This project is exempt (choose type of exemption below).
Categorical Exemption. Under what section of the SEPA administrative code (WAC) is it exempt?
Other:
SEPA is pre-empted by federal law.

10b. Indicate the permits you are applying for. (Check all that apply.)

[help]

LOCAL GOVERNMENT
Local Government Shoreline permits: None
Substantial Development

Conditional Use

Variance

Shoreline Exemption Type (explain):
Other city/county permits: None
Floodplain Development Permit

JARPA Revision 2012.1
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STATE GOVERNMENT
Washington Department of Fish and Wildlife:
Hydraulic Project Approval (HPA)

Fish Habitat Enhancement Exemption – Attach Exemption Form

Effective July 10, 2012, you must submit a check for $150 to Washington Department of Fish and Wildlife,
unless your project qualifies for an exemption or alternative payment method below. Do not send cash.
Check the appropriate boxes:

$150 check enclosed. (Check #________________________________)
Attach check made payable to Washington Department of Fish and Wildlife.

Charge to billing account under agreement with WDFW. (Agreement #

)

My project is exempt from the application fee. (Check appropriate exemption)
HPA processing is conducted by applicant-funded WDFW staff.
(Agreement #
)
Mineral prospecting and mining.
Project occurs on farm and agricultural land.
(Attach a copy of current land use classification recorded with the county auditor, or other proof of current land use.)
Project is a modification of an existing HPA originally applied for, prior to July 10, 2012.
(HPA #
)



Aquatic Farm Registration
Washington Department of Natural Resources:



Aquatic Use Authorization

Complete JARPA Attachment E and submit a check for $25 payable to the Washington Department of Natural Resources.
Do not send cash.

Washington Department of Ecology:

 Section 401 Water Quality Certification and Coastal Zone Management Certification (see note below re
NWP 48 coverage)

Washington Department of Health:



Harvest Site Certification
FEDERAL GOVERNMENT

United States Department of the Army permits (U.S. Army Corps of Engineers):

 Section 404 (discharges into waters of the U.S.)

 Section 10 (work in navigable waters)

Proposed lease area was included in prior ACOE NWP 48 verifications NWS-2007-1228, NWS-2007-1226,
and NWS-2012-1291.
United States Coast Guard permits: None
General Bridge Act Permit

Private Aids to Navigation (for non-bridge projects)

Other Notifications: § 6.3 Notifications to Squaxin Island Tribe were made in 1998, 2003, and 2004 prior to
farming the relevant tideland area.
JARPA Revision 2012.1
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DNR Arcadia Point Lease Project Area Maps, Drawings and Area Photo
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•
•
•

Vicinity Map
Vicinity Close-Up
Neighbor Parcels
Neighbor Parcel Owner Names and Addresses
Directions and Mileage
Plan View
Plan View Orientation to Uplands
Profile View
Area Photo
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REFERENCE:
NWS-2014-

LOCATION:
No street address: DNR aquatic lands abutting upland Parcel
Nos. 22028-20-02020, -02050, & -02000.
No Mason County Parcel No. (DNR No. 2317125)

APPLICANT:
Arcadia Point
Seafood

LAT/LONG: Area has irregular shape--starting at the southernmost end, there are roughly five corners located at: 47.19269,
-122.94271; 47.19280, -122.94187; 47.19309, -122.94111;
47.19333, -122.94078; 47.19362, -122.94112
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DATE: 05.26.14

ADJACENT PROPERTY OWNERS:
1. LaChine, Thomas & Karin, Parcel 22028-20-02020
2. Estate of Charleen L. Broehl, Parcel 22028-20-02050
3. Myers, Harrell & Lisa, Parcel 22028-20-02000

PROPOSED PROJECT:
Arcadia Point Intertidal
Shellfish Farm
Project/Farm Site Area:
1.22 acres

IN: Totten Inlet,
South Puget Sound
NEAR/AT: Shelton
COUNTY: Mason
STATE: WA

VICINITY MAP

DNR Arcadia Point Lease Area

Page 2 of 10

May 26, 2014

REFERENCE:
NWS-2014-

LOCATION:
No street address: DNR aquatic lands abutting upland Parcel
Nos. 22028-20-02020, -02050, & -02000.
No Mason County Parcel No. (DNR No. 2317125)

APPLICANT:
Arcadia Point
Seafood

LAT/LONG: Area has irregular shape--starting at the southernmost end, there are roughly five corners located at: 47.19269,
-122.94271; 47.19280, -122.94187; 47.19309, -122.94111;
47.19333, -122.94078; 47.19362, -122.94112

PAGE 3
DATE: 05.26.14

ADJACENT PROPERTY OWNERS:
1. LaChine, Thomas & Karin, Parcel 22028-20-02020
2. Estate of Charleen L. Broehl, Parcel 22028-20-02050
3. Myers, Harrell & Lisa, Parcel 22028-20-02000

PROPOSED PROJECT:
Arcadia Point Intertidal
Shellfish Farm
Project/Farm Site Area:
1.22 acres

IN: Totten Inlet,
South Puget Sound
NEAR/AT: Shelton
COUNTY: Mason
STATE: WA

VICINITY CLOSE-UP

DNR Arcadia Point Lease Area

Page 3 of 10

May 26, 2014

REFERENCE:
NWS-2014-

LOCATION:
No street address: DNR aquatic lands abutting upland Parcel
Nos. 22028-20-02020, -02050, & -02000.
No Mason County Parcel No. (DNR No. 2317125)

APPLICANT:
Arcadia Point
Seafood

LAT/LONG: Area has irregular shape--starting at the southernmost end, there are roughly five corners located at: 47.19269,
-122.94271; 47.19280, -122.94187; 47.19309, -122.94111;
47.19333, -122.94078; 47.19362, -122.94112

PAGE 4
DATE: 05.26.14

ADJACENT PROPERTY OWNERS:
1. LaChine, Thomas & Karin, Parcel 22028-20-02020
2. Estate of Charleen L. Broehl, Parcel 22028-20-02050
3. Myers, Harrell & Lisa, Parcel 22028-20-02000

PROPOSED PROJECT:
Arcadia Point Intertidal
Shellfish Farm
Project/Farm Site Area:
1.22 acres

IN: Totten Inlet,
South Puget Sound
NEAR/AT: Shelton
COUNTY: Mason
STATE: WA

NEIGHBOR PARCELS WITHIN ~ 300 FEET OF FARM SITE
OWNER NAMES & ADDRESSES SHOWN ON PAGE 5

DNR Arcadia Point Lease Area

Page 4 of 10

May 26, 2014

REFERENCE:
NWS-2014-

LOCATION:
No street address: DNR aquatic lands abutting upland Parcel
Nos. 22028-20-02020, -02050, & -02000.
No Mason County Parcel No. (DNR No. 2317125)

APPLICANT:
Arcadia Point
Seafood

LAT/LONG: Area has irregular shape--starting at the southernmost end, there are roughly five corners located at: 47.19269,
-122.94271; 47.19280, -122.94187; 47.19309, -122.94111;
47.19333, -122.94078; 47.19362, -122.94112

PAGE 5
DATE: 05.26.14

ADJACENT PROPERTY OWNERS:
1. LaChine, Thomas & Karin, Parcel 22028-20-02020
2. Estate of Charleen L. Broehl, Parcel 22028-20-02050
3. Myers, Harrell & Lisa, Parcel 22028-20-02000

PROPOSED PROJECT:
Arcadia Point Intertidal
Shellfish Farm
Project/Farm Site Area:
1.22 acres

IN: Totten Inlet,
South Puget Sound
NEAR/AT: Shelton
COUNTY: Mason
STATE: WA

NEIGHBOR PARCEL OWNER NAMES & ADDRESSES
UPLAND PARCEL OWNERS
WITHIN ~300 FEET OF PROPOSED LEASE AREA
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1. Parcel 22028-32-00010
Mark & Ludmilla Oestreich
P.O. Box 506
Shelton, WA 98584
2. Parcel 22028-20-02032
John & Ann Timm
3336 NE 32nd Place
Portland, OR 97212
3. Parcel 22028-20-02031
Ray Bramstedt
P.O. Box 499
Cosmopolis, WA 98537
4. Parcel 22028-24-00037
Glen & Anna Parker
631 SE Dawnview Dr
Shelton, WA 98584
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Harrell & Lisa Myers
601 SE Dawnview Dr
Shelton, WA 98584

DNR Arcadia Point Lease Area

6. Parcel 22028-20-02050
Estate of Charleen Broehl
c/o James Broehl
318 W 12th Street
The Dalles, OR 97058
7. Parcel 22028-20-02020
Thomas & Karin LaChine
571 SE Dawnview Dr
Shelton, WA 98584
8. Parcel 22028-20-02010
Joseph & Pamela Kelly
P.O. Box 253
Shelton, WA 98584
9. Parcel 22028-50-06000
Steven & Vicki Wilson
240 SE Arcadia Point Road
Shelton, WA 98584
10. Parcel 22028-50-00011
Burt & Michele Auseth
250 SE Arcadia Point Road
Shelton, WA 98584
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DNR LEASE AREA PHOTO

Note: The proposed DNR lease area was included in NWP 48 verifications
NWS-2007-1228, NWS-2007-1226, and NWS-2012-1291; was included in the
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as 1998).
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AGENCY USE ONLY

WASHINGTON STATE
Joint Aquatic Resources Permit
Application (JARPA) [help]

Date received:
Application Fee Received;
New Application;

; Town
Fee N/A

Renewal Application

Type/Prefix #:_____; NaturE Use Code:
LM Initials & BP#:
RE Assets Finance BP#:
New Application Number:

Attachment E:

Trust(s):_____

Aquatic Use Authorization on
Department of Natural Resources
(DNR)-managed aquatic lands [help]

____; County:

AQR Plate #(s):
Gov Lot #(s):
Tax Parcel #(s):

Complete this attachment and submit it with the completed JARPA form only if you are applying for an Aquatic
Use Authorization with DNR. Call (360) 902-1100 or visit www. bit.ly/dnr_aquatic_lease for more information.
• DNR recommends you discuss your proposal with a DNR land manager before applying for regulatory
permits. Contact your regional land manager for more information on potential permit and survey
requirements. You can find your regional land manager by calling (360) 902-1100 or going to
http://www.dnr.wa.gov/Publications/aqr_land_manager_map.pdf. [help]
• The applicant may not begin work on DNR managed aquatic lands until DNR grants an Aquatic Use
Authorization.
• Include a $25 non-refundable application processing fee, payable to the “Washington Department of
Natural Resources.” (Contact your Land Manager to determine if and when you are required to pay this
fee.) [help]
DNR may reject the application at any time prior to issuing the applicant an Aquatic Use Authorization. [help]

1. Applicant Name (Last, First, Middle)
Wilson, Steven M. and Vicki M.
2. Organization Name (If applicable)
Arcadia Point Seafood
3. Which of the following applies to Applicant? Check one and, if applicable, attach the written authority – bylaws, power
of attorney, etc. [help]



Corporation

Individual

Limited Partnership

Marital Community (Identify spouse):__________________

General Partnership

Government Agency

Limited Liability Company

Other (Please Explain):

Home State of Registration:

Washington

JARPA Attachment E Revision 2012.1

Page 1 of 2

4. Washington UBI (Unified Business Identifier) number, if applicable:

[help]

602 004 658
5. Are you aware of any existing or previously expired Aquatic Use Authorizations at the project location?

 Yes

No

Don’t know

If Yes, Authorization number(s): 23-086363 (Use Authorization for harvest on a portion of the

proposed lease area.)
6. Do you intend to sublease the property to someone else?
Yes

 No

If Yes, contact your Land Manager to discuss subleasing.

7. If fill material was used previously on DNR-managed aquatic lands, describe below the type of fill
material and the purpose for using it. [help]

NA (no fill used)

To be completed by DNR and a copy returned to the applicant.
Signature for projects on DNR-managed aquatic lands:
Applicant must obtain the signature of DNR Aquatics District Manager OR Assistant Division Manager if the
project is located on DNR-managed aquatic lands.
I, a designated representative of the Dept. of Natural Resources, am aware that the project is being proposed
on Dept. of Natural Resources-managed aquatic lands and agree that the applicant or his/her representative
may pursue the necessary regulatory permits. My signature does not authorize the use of DNR-managed
aquatic lands for this project.

__________________________________________
Printed Name
Dept. of Natural Resources
District Manager or Assistant Division Manager

_________________________________________
Signature
Dept. of Natural Resources
District Manager or Assistant Division Manager

_____________________
Date

If you require this document in another format, contact the Governor’s Office of Regulatory Assistance (ORA) at (800) 917-0043.
People with hearing loss can call 711 for Washington Relay Service. People with a speech disability can call (877) 833-6341.
ORA Publication ENV-049-12

JARPA Attachment E Revision 2012.1
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From:
To:
Subject:
Date:

wilson99aps@aol.com
LARSON, BRYAN (DNR)
Arcadia Point Seafood
Wednesday, May 13, 2015 12:32:52 PM

Hi Bryan ~
Here's something we'd appreciate if you were able to help us out - Both DNR and WDFW require the
lease in hand to process their respective permits (harvest site certification and aquatic farm permit), and
each agency is willing work around that if our exceptionally fine project mgr will send them an email
stating Arcadia Point Seafood is in the process of obtaining a DNR lease for the described activity, and
that they will receive a copy of the permit as soon as it's been issued. Just to head off another fear, you
might also tell them that if the permit is not issued they will be notified as well.
Here are the contacts:
DOH - Darin (darin.klein@doh.wa.gov)
WDFW - Paula (paula.galivan@dfw.wa.gov)
Thanks,
Steve

From:
To:
Cc:
Subject:
Date:
Attachments:

LARSON, BRYAN (DNR)
wilson99aps@aol.com
PRUITT, BRAD (DNR)
Arcadia Point Update
Wednesday, July 23, 2014 3:15:00 PM
20-091719.pdf

Steve,
Thank you for the phone call today.
To keep things going in the leasing process, I would suggest you take the lease number from the attached document
to your surveyor and have that number put on the lease survey from the Right of Entry and have all the Right of
Entry information removed. If the area to be leased is the same as the area that was in the Right of Entry, then no
more work should be needed from a survey standpoint.
Once that is completed, please get ahold of us so we can have that information reviewed here in Olympia.
The other item you should be working on is your Plan of Operations. This should detail how your operation will
work during the term of the lease. Additional paperwork may be needed for this to be completed, and you should
contact Brad when he returns to the office next week.
Thanks again for the call,
Bryan

Bryan Larson
360-902-1025
Washington State Department of Natural Resources
-----Original Message----From: LARSON, BRYAN (DNR)
Sent: Tuesday, June 10, 2014 9:57 AM
To: wilson99aps@aol.com
Cc: PRUITT, BRAD (DNR)
Subject: FW: DNR- Arcadia Point Seafoods NW48 (UNCLASSIFIED)
Steve,
After looking at your Nationwide 48 permit, it was my understanding that it was valid for the piece of ground your
are currently working under the Right of Entry.
The Geoduck Aquaculture Lease you applied for, covers the same ground under the Right of Entry. You are not
changing the footprint or species planted or harvested from the Right of Entry to the Lease. Therefore your
Nationwide 48 permit you are currently under will be valid in your new DNR Lease.
You will be responsible to reapply for the Nationwide 48 permit in early 2017 to ensure the new permit will be valid
before this one expires on March 18, 2017.
Please read the email string below for that explanation from Pam.
Please feel free to call me with any questions.

Thanks,
Bryan

Bryan Larson
360-902-1025
Washington State Department of Natural Resources
-----Original Message----From: Sanguinetti, Pamela NWS [mailto:Pamela.Sanguinetti@usace.army.mil]
Sent: Tuesday, June 10, 2014 9:20 AM
To: LARSON, BRYAN (DNR)
Cc: PRUITT, BRAD (DNR)
Subject: RE: DNR- Arcadia Point Seafoods NW48 (UNCLASSIFIED)
Classification: UNCLASSIFIED
Caveats: NONE
Bryan,
As we discussed, the Nationwide Permits expire every 5 years so the grower would need to reapply prior to the
authorization expiring in March 2017.
Pam
Pamela Sanguinetti,
Senior Project Manager/Biologist
U. S. Army Corps of Engineers - Seattle District CENWS-OD-RG Post Office Box 3755
4735 East Marginal Way South
Seattle, Washington 98134-2385
Phone: (206) 764-6904
Fax: (206) 764-6602
Corps Website: http://www.nws.usace.army.mil/ General Regulatory Assistance: http://www.ora.wa.gov/

-----Original Message----From: LARSON, BRYAN (DNR) [mailto:BRYAN.LARSON@dnr.wa.gov]
Sent: Tuesday, June 10, 2014 9:00 AM
To: Sanguinetti, Pamela NWS
Cc: PRUITT, BRAD (DNR)
Subject: [EXTERNAL] DNR- Arcadia Point Seafoods NW48
Importance: High
Pam,

We are currently processing Arcadia Point Seafood's application and JARPA for the Geoduck Aquaculture Lease
they would like to enter into with the DNR on the ground they currently are harvesting under the Right of Entry that
was entered into in 2013.

Reading through some of the paperwork, I came across their Nationwide 48 Permit and noticed they are covered

until March 18, 2017. That brought up a question I have to ask on the process they will need to go through to get a
new permit when they could be two years into a lease by then.

Can you please get back to me at your earliest convenience to explain this process, so we can proceed with our
application?

Thanks,
Bryan

Bryan Larson
Shellfish Program Specialist
Washington State Department of Natural Resources
360-902-1025
bryan.larson@dnr.wa.gov <mailto:bryan.larson@dnr.wa.gov>
www.dnr.wa.gov <http://www.dnr.wa.gov>

Classification: UNCLASSIFIED
Caveats: NONE

From:
To:
Subject:
Date:
Importance:

LARSON, BRYAN (DNR)
SWENDDAL, KRISTIN (DNR); REEVES, BLAIN (DNR); PRUITT, BRAD (DNR)
Arcadia Point- Lease area
Tuesday, January 13, 2015 12:38:45 PM
High

I just got off the phone with Steve Wilson, and he said that the entire area he is proposing to lease
was included in the Trespass and Settlement Agreement.
He is going to send an email explaining this today. It sounds like that area was planted initially, but
not the second time they planted. He told me that it is covered by the Corp permit.
Let’s see what this email says, and try to figure out the confusion on that triangle.
Bryan

Bryan Larson
Shellfish Program Specialist
Washington State Department of Natural Resources
360-902-1025
bryan.larson@dnr.wa.gov
www.dnr.wa.gov

From:
To:
Subject:
Date:
Attachments:

PRUITT, BRAD (DNR)
LARSON, BRYAN (DNR)
Arcadia Point
Tuesday, November 18, 2014 9:29:11 AM
Arcadia Seafood HSM report 10-21-14.dotx
mdns Draft Arcadia Seafood 10-22-14.pdf
Summ of Find Draft Arcadia Seafood 10-22-14.pdf

Updated MDNS, Summary of Findings, and Stewardship Report.

Habitat Stewardship Measures Report
Applicant Name:
Blind Dog Enterprises, dba Arcadia Point Seafood
Agreement number: 20-091719
Date: 10-21-2014
Location:
Section 28, Township 20 North, Range 2 West, W.M.
County: Mason
Water body: Totten Inlet
Permitted Use:
Intertidal Geoduck Aquaculture
New Use
Existing Use The proposal is for operating a one acre geoduck farm (planting,
maintenance, and harvest).
Marine
Freshwater
Estuarine
Native Submerged Aquatic Vegetation:
Present
None
No Zostera marina. There is
some Zostera japonica higher in the intertidal off of the proposed lease area. Only un-rooted
drift Ulva and brown algae were present in the area of the proposed lease at the time of the site
visit.
Present
None
Forage Fish Habitat:
Other area of concern: There is documented spawning habitat for Surf smelt or Sand lance
located in two areas of the high intertidal. The habitat and the proposed geoduck aquaculture
operation are separated by at least 300' in horizontal distance. In-water hydraulic harvest and
other operations should not affect Surf smelt or Sand lance spawning habitat due to this
separation. Herring is documented to spawn within one mile to the north and south of the
geoduck aquaculture site.
Habitat Stewardship
Specialist
Brad Pruitt Date of the site visit: April 29, 2014
HSS Comments:
The Department of Natural Resources (DNR) is considering a ten (10)
year lease to allow planting, maintenance, grow out, and harvest activities supporting a 1 acre
geoduck aquaculture operation near Arcadia Point , Washington. The proposal is planned to be
located in the lower intertidal between approximately -1.0' and -4.5' in tidal elevation. The lease
would allow installation of predator protection devices, including PVC tubes and netting, to
protect juvenile geoduck for the first 2 to 4 years until they are able to more naturally fend off
predators. When no longer needed the tubes and nets are to be removed. After grow out
geoduck would be harvested as they reach market size (about 7 years) by beach crews at low tide
or by divers when the lease area is covered in water. Both beach crews and divers would harvest
geoduck using low pressure hydraulic wands. The water would be injected into the substrate
adjacent to each geoduck, and it would be individually removed from the substrate by hand.
Geoduck would then be placed in tote baskets, transferred to a barge or scow moored in deep
water, and then be transported by boat to Arcadia Point boat launch for trucking to market. The
frequency, magnitude and timing of harvest events would be determined by multiple factors
including weather, market demand, PSP closures, or other environmental factors. Harvest
activities would include the use of a diesel powered barge, smaller outboard gasoline powered
boats, and pumps. Additional geoduck seed would be authorized to be planted during the term of
the lease. A three acre pocket estuary is located on private lands to the west of the proposed
geoduck farm. A small steam drains from the estuary just to the north of the proposed lease area.
DNR should not lease any additional tidelands north of the proposed lease boundary shown in
the attached stewardship map. The entrance of the estuary should remain free of lease activity to
ensure ingress and egress is maintained to provide access to habitat and for personal use by local
land owners.
Type in the HSM number and hit F3. For a new table, type table and hit F3.
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The proponent was offered the opportunity to lease state lands for geoduck aquaculture as part
of a Request for Offers process that took place in 2006-2007. The current proposal is part of a
limited "pilot" program for determining the feasibility of conducting geoduck aquaculture on
state lands. A private Bush Act Oyster Tract occupies most of the upper intertidal area leaving
only about 1.5 acres of state tidelands that extend beyond the oyster tract in this location. Private
hardshell clam and geoduck farms currently operate nearby. The site has been farmed in the
past, and was last harvested between 2011 and 2014. Because the upper inter-tidal area is
privately owned, there is no public access and nor is there access for commercial operations from
the uplands. The proponent has indicated the only access to the site for farm operations will be
from the water. The Arcadia Point boat ramp lies approximately 2,000 feet to the north. If the
proponent intends to access the farm from the uplands an access plan is require to reduce
impacts on the nearshore. The proponent does not plan to use vehicles on or near the tidelands.
See the attached stewardship map.
Shellfish Program Specialist
Comments:

Bryan Larson

Aquaculture Manager
Comments:

Brad Pruitt

Field Assistant
Division Manager
Comments:
Assistant Division
Manager
Comments:

Blain Reeves

Division Manager
Comments:

Kristin Swenddal

Deputy Supervisor
Comments:

Megan Duffy
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Habitat Stewardship
Measure (HSM)
Timeline
Justification

HABITAT STEWARDSHIP SPECIALIST RECOMMENDATIONS
AQU 1: Predator exclusion devices such as nets or PVC pipe must be installed
securely so they do not break free and litter surrounding areas.
1:1 Avoid and minimize impacts to water and sediment quality.

Agreement
Worksheet clause

Accept HSS
recommendation
Explanation of
decision to
alter/not use HSM
Location of clause in
agreement
NaturE code
Compliance
Due Dates
Notes

Habitat Stewardship
Measure (HSM)

Timeline
Justification
Agreement
Worksheet clause

[(X)

Yes

Tenant shall design and secure predator exclusion and fencing
devices so they do not break free and litter surrounding areas.]

LAND MANAGERS ACTION
No – see explanation

Land Tech input

Date

HABITAT STEWARDSHIP SPECIALIST RECOMMENDATIONS
AQU 2: Intertidal areas must not be used to store materials such as bags, marker
stakes, rebar, or nets long term. Materials to be stored for longer than seven
days shall be stored above the high tide line, and the site kept clean of litter. All
excess or unsecured materials and trash must be removed from the state owned
aquatic land prior to the next incoming tide.
1:1 Avoid and minimize impacts to water and sediment quality.
[(X)

Tenant shall remove any litter or debris from the Property
before the next incoming tide, and when each day’s harvest is
completed. Tenant shall secure materials such as bags, tools,
markers, rebar, or nets and not store them for longer than
seven days in intertidal areas.]
LAND MANAGER ACTIONS

Type in the HSM number and hit F3. For a new table, type table and hit F3.
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Accept HSS
recommendation
Explanation of
decision to
alter/not use HSM
Location of clause in
agreement
NaturE code
Compliance
Due Dates
Notes

Habitat Stewardship
Measure (HSM)

Timeline
Justification

Agreement
Worksheet clause

Yes

No – see explanation

Land Tech input

Date

HABITAT STEWARDSHIP SPECIALIST RECOMMENDATIONS
AQU 4: If mechanical and hydraulic harvest, grading, cleaning, tilling, harrowing
or other bed preparation activities are proposed within a mapped tidal reference
area and outside the specified work windows for Pacific herring, Washington
DNR will require the work area to be surveyed for the presence of herring spawn.
Vegetation, substrate and aquaculture materials shall be inspected by trained
and certified personnel. If Pacific herring spawn is present, these activities are
prohibited in the areas where spawning has occurred until such time as the eggs
have hatched and herring spawn is no longer present.
Herring spawning window: February 15 to April 14
1:3 Avoid and minimize alterations to, and loss of, physical habitat features (e.g.,
connectivity, substrate composition) and biological communities (e.g., native
submerged aquatic vegetation, prey resources) that support the covered species.
[(X)
[Tenant shall conduct herring spawn surveys]‐OR‐[Tenant shall
visually inspect the harvest area for presence of herring using
the herring egg photographs at
http://www.flickr.com/photos/wastatednr/sets/72157630049
550012 for reference] prior to conducting any operations during
the herring spawning window of [insert specific spawning
window by area]].
i. If herring eggs are present on the property, Tenant must
immediately notify DNR and cease all harvesting and
maintenance activity for a period of 14 days.
ii. After 14 days, Tenant may conduct a follow up herring
spawn survey or inspection. If no herring eggs are present
Tenant may begin harvesting and maintenance activities
without further notice to DNR.]

LAND MANAGERS ACTION
Type in the HSM number and hit F3. For a new table, type table and hit F3.
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Accept HSS
recommendation
Explanation of
decision to
alter/not use HSM
Location of clause in
agreement
NaturE code
Compliance
Due Dates
Notes

Habitat Stewardship
Measure (HSM)

Timeline
Justification
Agreement
Worksheet clause

Yes

No – see explanation

Land Tech input

Date

HABITAT STEWARDSHIP SPECIALIST RECOMMENDATIONS
AQU 5: Operators of vehicles or machinery must reduce contamination from
vehicles and equipment use on state‐owned aquatic lands by: 1) All pump
intakes (for geoduck harvest, washing down gear, etc.) that use seawater should
be screened in accordance with National Marine Fisheries Service and
Washington Department Fish and Wildlife criteria. Note: This does not apply to
work boat motor intakes (jet pumps). 2) All‐terrain vehicles (ATV) wash water
must be treated before discharge.
1:1 Avoid and minimize impacts to water and sediment quality.
[(X)

For hydraulic harvest methods [allowed between dates
specified in section 7.4 of the lease] Tenant shall:
[i
Operate temporary harvest water pumps waterward of
the deepest occurrence of aquatic vegetation.]
i.
Anchor temporary harvest water pumps in shallow
water only if no submerged vegetation is present.
ii.
Use pump intake screens in accordance with NMFS and
WDFW criteria to minimize potential entrainment of
aquatic organisms.
iii.
Harvest only with hand held low‐pressure water‐jets
limited to 100 psi with a nozzle inside tip diameter of
5/8‐inch or less.
iv.
Conduct all harvesting so it does not exceed state
turbidity standards established by the Washington
State Department of Ecology (WAC 173‐201A‐210).
v.
For steeper gradient tidelands, take protective
measures at each harvest point for sediment
containment with either sand‐filled cloth tubes or
another DNR approved method.]
LAND MANAGERS ACTION
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Accept HSS
recommendation
Explanation of
decision to
alter/not use HSM
Location of clause in
agreement
NaturE code
Compliance
Due Dates
Notes

Yes

No – see explanation

Land Tech input

Date

HABITAT STEWARDSHIP SPECIALIST RECOMMENDATIONS
Habitat
Stewardship
Measure (HSM)
Timeline
Justification

Agreement
Worksheet clause

AQU 8: Beach access routes to shellfish aquaculture leaseholds for vehicles,
equipment or personnel on foot will be established to minimize impacts to
sensitive aquatic resources, such as forage fish spawning areas and aquatic
vegetation. Specific access methods will be defined by the lessee in conjunction
with DNR and designated in the lease.
1:4 Avoid and minimize disturbance and displacement of, or harm to HCP
covered species.
Note to LM: Steve Wilson has expressed he does not want language referencing
forage fish protection access limitations because operations will all be from the
water and not cross forage fish habitat high in the intertidal. From a stewardship
perspective DNR should prefer to add the “Beach access” language below.
However, if the first option below is used (“Access to the site”) it will require
AAG approval as it is not standard Exhibit B language.
[(X)
Access to the site for farm operations shall be from the water
only (not the uplands). This language would need to be approved by the AAG.
Or:
[(X)

Accept HSS
recommendation

Yes

Beach access routes to shellfish aquaculture leaseholds for
vehicles, equipment or personnel on foot will be established to
minimize impacts to sensitive aquatic resources, such as forage
fish spawning areas and aquatic vegetation. Specific access
methods will be defined by the tenant in conjunction with DNR
and designated in the lease.

LAND MANAGERS ACTION
No – see explanation
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Explanation of
decision to
alter/not use
HSM
Location of clause
in agreement
NaturE code
Compliance
Due Dates
Notes

Habitat Stewardship
Measure (HSM)

Timeline
Justification

Land Tech input

HABITAT STEWARDSHIP SPECIALIST RECOMMENDATIONS
AQU 9: Fuels and other toxic materials must be stored in a location where they
do not pose a risk of contaminating intertidal or nearshore areas. 1) Maintaining
pumps, boat motors, and other equipment in good condition, without leaks. 2)
Storing equipment free of fuel or in secure containment areas where any
accidental leaks will be contained. 3) Containing and cleaning up spills of fuels or
other fluids without delay. Absorbent materials must be available onsite for this
purpose. 4) Removing broken‐down vehicles promptly from beaches and
intertidal areas. 5) Periodically washing vehicles in an appropriate upland
location to ensure they are free of oil and other toxic fluids.
1:1 Avoid and minimize impacts to water and sediment quality.

Agreement
Worksheet clause

Accept HSS
recommendation
Explanation of
decision to
alter/not use HSM

Date

[(X)

Yes

Tenant shall maintain spill prevention kits that include
absorbent materials for all equipment on site to address spills
of hydraulic fluids and fuels from vessels, vehicles, and other
equipment. Tenant shall notify DNR and appropriate agencies
of any spills in accordance with the Lease.[ [Tenant shall: ]
[i.
Routinely service all equipment to prevent loss of
harmful fluids[.] –OR‐ [, and] including any hydraulic
fluid or petroleum product.]
[ii.
Inspect daily and repair any leaks from all vehicles
operated within 150 feet of any waterbody, stream or
wetland[.] –OR‐ [, and]
[iii.
Document inspections in writing.]]

LAND MANAGERS ACTION
No – see explanation
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Location of clause in
agreement
NaturE code
Compliance
Due Dates
Notes

Land Tech input

Date

______________________________________________________________________________
BEST MANAGEMEMT PRACTICES

Best Management
Practices (BMP’s)
Timeline

HABITAT STEWARDSHIP SPECIALIST RECOMMENDATIONS
Predator exclusion devices such as nets or PVC pipe must be installed securely
so they do not break free and litter surrounding areas.
1:1 Avoid and minimize impacts to water and sediment quality.

Justification
Agreement
Worksheet clause

[(X)

Tenant shall remove predator exclusion devices as soon as
practical.]

[(X)

Tenant shall identify and regularly patrol areas where debris
accumulates because of prevailing winds, currents, or other
cause. Tenant shall retrieve any litter or debris that escapes the
farm operation and, if necessary, shall employ divers in deeper
water.]
Tenant shall use non‐lethal predator control methods such as
exclusion, relocation, and other physical deterrents when
feasible.]

[(X)

Accept HSS
recommendation
Explanation of
decision to
alter/not use HSM
Location of clause in
agreement
NaturE code

Yes

LAND MANAGERS ACTION
No – see explanation

Land Tech input

Date
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Compliance
Due Dates
Notes

HABITAT STEWARDSHIP SPECIALIST RECOMMENDATIONS
Tenant minimize noise from pumps, generators, and other mechanical
devices, radios, etc. to not exceed the State noise standard for
residential areas.

Best Management
Practices (BMP’s)

Timeline
Justification
Agreement
Worksheet clause

Accept HSS
recommendation
Explanation of
decision to
alter/not use HSM
Location of clause in
agreement
NaturE code
Compliance
Due Dates
Notes

Best Management
Practices (BMP’s)
Timeline
Justification
Agreement
Worksheet clause

[(X)

Yes

Tenant shall minimize noise from pumps, generators, and other
mechanical devices, radios, etc. to not exceed the State noise
standard for residential areas of (WAC 173‐60‐040).]

LAND MANAGERS ACTION
No – see explanation

Land Tech input

Date

HABITAT STEWARDSHIP SPECIALIST RECOMMENDATIONS
Minimize nighttime lighting for safe and efficient operations and to not
unnecessarily illuminate the surrounding environment.

[(X)

Tenant shall minimize nighttime lighting for safe and efficient
operations and to not unnecessarily illuminate the surrounding
environment.]

Type in the HSM number and hit F3. For a new table, type table and hit F3.
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Accept HSS
recommendation
Explanation of
decision to
alter/not use HSM
Location of clause in
agreement
NaturE code
Compliance
Due Dates
Notes

Yes

Land Tech input

1:1 Avoid and minimize impacts to water and sediment quality.

Agreement
Worksheet clause

Accept HSS
recommendation
Explanation of
decision to
alter/not use HSM
Location of clause in
agreement
NaturE code
Compliance
Due Dates
Notes

Date

HABITAT STEWARDSHIP SPECIALIST RECOMMENDATIONS
Prepare a contingency plan for addressing petroleum product toxic
material spills in the intertidal area.

Best Management
Practices (BMP’s)
Timeline
Justification

LAND MANAGERS ACTION
No – see explanation

[(X)

Yes

Tenant shall prepare a contingency plan for addressing
petroleum product toxic material spills in the intertidal area,
and provide a copy to the Department of Natural Resources.]

LAND MANAGERS ACTION
No – see explanation

Land Tech input

Date

HABITAT STEWARDSHIP SPECIALIST RECOMMENDATIONS
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Best Management
Practices (BMP’s)

Tenant shall provide the following reference materials to employees working
on the Property and train them to identify Herring spawn and understand
standards for bilge water, sewage, and spill cleanup in marine waters

Timeline
Justification
Agreement
Worksheet clause

Accept HSS
recommendation
Explanation of
decision to
alter/not use HSM
Location of clause in
agreement
NaturE code
Compliance
Due Dates
Notes

Best Management
Practices (BMP’s)
Timeline
Justification

[(X)

Yes

Tenant shall provide the following reference materials to
employees working on the Property and train them to identify
Herring spawn and understand standards for bilge water,
sewage, and spill cleanup in marine waters:
i.
Herring:
http://www.pugetsoundnearshore.org/technical_pape
rs/marine_fish.pdf
http://www.flickr.com/photos/wastatednr/sets/72157
630049550012
ii.
Bilge Water:
http://www.ecy.wa.gov/programs/wq/nonpoint/Clean
Boating/fuel.html
iii.
Sewage:
http://www.ecy.wa.gov/programs/wq/nonpoint/Clean
Boating/sewage.html
iv.
Spill Cleanup:
http://www.ecy.wa.gov/programs/wq/nonpoint/Clean
Boating/laws.html
[v.
The contingency plan for addressing petroleum spills.]]

LAND MANAGERS ACTION
No – see explanation

Land Tech input

Date

HABITAT STEWARDSHIP SPECIALIST RECOMMENDATIONS
Provide records on operations.
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Agreement
Worksheet clause

Accept HSS
recommendation
Explanation of
decision to
alter/not use HSM
Location of clause in
agreement
NaturE code
Compliance
Due Dates
Notes

[(X)

At DNR’s written request, or annually on the Lease
commencement anniversary date, Tenant shall provide the
following records on operations unless stated otherwise in
writing. The records shall include GPS coordinates using the
NAD 83 coordinate system and noted in decimal degrees that
depict the location(s) and extent(s) of the farm site(s). Tenant
shall provide:
[i.
Harvest records including weight and species.]
[ii.
Harvest total weights and total harvest dollar value of
farmed products.]
[iii.
Records for the timing, location, number, type, and
description of predator protection installations.]
[iv.
Records for clam,and/or oyster, seed planting
numbers, locations, dates, and sizes.]
[v.
Records for survivor rates and growth data by location
and year‐class [survivorship and growth data] from
farm inspections during grow out.]
[vi.
Vehicle leak inspection records.]]

Yes

LAND MANAGERS ACTION
No – see explanation

Land Tech input

Date
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DRAFT
MITIGATED DETERMINATION OF NONSIGNIFICANCE
Description of proposal: The Washington Department of Natural Resources (WDNR) proposes to issue a lease,
agreement (No. 20-091719) with Blind Dog Enterprises, dba Arcadia Point Seafood (Arcadia Seafood), to allow planting,
maintenance, grow out, and harvest of geoduck clams located on approximately 1.2 acre of tidelands in Totten Inlet. The
state-owned aquatic lands front Government Lot 2, in Section 18, Township 21 North, Range 1 West, W.M., in Mason
County, Washington. Term of the lease is proposed to be 10 years. Juvenile geoduck would be planted in PVC tubes,
covered by nets, and grown-out until harvested as they reach market size in approximately seven years. The harvest
would be done by beach crews (at low tide), or by divers (when the tract is covered in water). Harvest would be
conducted by using low pressure hydraulic wands. Harvest activities would include the use of a diesel powered barge,
smaller outboard gasoline powered boats, and pumps. The current proposal is part of a limited "pilot" program for
assessing the viability of conducting geoduck aquaculture on state-owned tidelands. Additional information about the
proposal can be found in the attached document titled WDNR Summary of Findings.
Description of mitigation: The following mitigation shall be implemented by the proponent as a condition of
the proposed WDNR Lease:
•

•

•

•

•

•
•

For hydraulic harvest, tenant shall harvest only with hand held low-pressure water-jets limited to 100 psi with a
nozzle inside tip diameter of 5/8-inch or less, and conduct all harvesting so it does not exceed state turbidity
standards established by the Washington State Department of Ecology (WAC 173-201A-210).
Access to the site for farm operations shall be from the water only (not the uplands). But if farm operations do
require access from the uplands, beach access routes to shellfish aquaculture leaseholds for vehicles, equipment or
personnel on foot will be established to minimize impacts to sensitive aquatic resources, such as forage fish
spawning areas and aquatic vegetation. Specific access methods will be defined by the tenant in conjunction with
DNR and designated in the lease.
Tenant shall conduct herring spawn surveys or tenant shall visually inspect the harvest area for presence of
herring using the herring egg photographs at:
https://www.flickr.com/photos/wastatednr/sets/72157630049550012
for reference prior to conducting any operations during the herring spawning window of January 15 to March 31.
If herring eggs are present on the property, tenant must immediately notify DNR and cease all harvesting and
maintenance activity for a period of 14 days. After 14 days, tenant may conduct a follow up herring spawn
survey or inspection. If no herring eggs are present Tenant may begin harvesting and maintenance activities
without further notice to DNR.
Tenant shall design and secure predator exclusion and fencing devices so they do not break free and litter
surrounding areas. Tenant shall remove any litter or debris from the Property before the next incoming tide, and
when each day’s harvest is completed. Tenant shall secure materials such as bags, tools, markers, rebar, or nets
and not store them for longer than seven days in intertidal areas. Tenant shall identify and regularly patrol areas
where debris accumulates because of prevailing winds, currents, or other cause, and retrieve any litter or debris
that escapes the farm operation and, if necessary, shall employ divers in deeper water.
Tenant shall maintain spill prevention kits that include absorbent materials for all equipment on site to address
spills of hydraulic fluids and fuels from vessels, vehicles, and other equipment. Tenant shall notify DNR and
appropriate agencies of any spills in accordance with the Lease. Routinely service all equipment to prevent loss
of harmful fluids and including any hydraulic fluid or petroleum product, and document inspections in writing
Tenant shall minimize nighttime lighting for safe and efficient operations and to not unnecessarily illuminate the
surrounding environment.
Tenant shall minimize noise from pumps, generators, and other mechanical devices, radios, etc. to not exceed the
State noise standard for residential areas of (WAC 173-60-040).]

DRAFT
Proponent: Blind Dog Enterprises, dba Arcadia Point Seafood , SE 130 Lynch Road, Shelton, Washington 98584
Location of proposal, including street address, if any: The state managed tidelands proposed to be harvested
front Government Lot 2, in Section 18, Township 21 North, Range 1 West, W.M. in Mason County. See Attached
vicinity map.
Lead agency: Department of Natural Resources
The lead agency for this proposal has determined that it does not have a probable significant adverse impact on
the environment if mitigation measures are used. An environmental impact statement (EIS) is not required
under RCW 43.21C.030 (2) (c). This decision was made after review of a completed environmental checklist
and other information on file with the lead agency. This information is available to the public on request.

This MDNS is issued under WAC 197-11-340(2); the lead agency will not act on this proposal for 14 days
from
. Comments must be submitted by
.
Responsible official: Kristin Swenddal
Position/title: Aquatics Division Manager
Address:
1111Washington St. SE
PO Box 47027
Olympia, WA 98504-7027
Date

There is no agency SEPA appeal.
Attachment

Signature

Phone: (360) 902-1100

___________________________________

DRAFT
WDNR Summary of Findings
Geoduck Clam Farm Proposal - SEPA Environmental Review
Project Description:
The Department of Natural Resources (DNR) is considering a ten (10) year lease to allow
planting, maintenance, grow out, and harvest of an approximately 1.2 acre geoduck aquaculture
farm in Totten Inlet, Mason County, Washington. The proposal is part of a limited "pilot"
program for assessing the viability of conducting geoduck aquaculture on state-owned tidelands.
The lease area would be located between approximately +1.5' and -4.5' in tidal elevation, and
would include installation of predator protection devices, including PVC tubes and netting. The
predator protection devices would be used to protect juvenile geoduck for the first 2 to 4 years
until they are able to more naturally fend off predators. The tubes and nets are to be removed
when no longer needed. After grow-out, the geoduck would be harvested by beach crews at low
tide, or by divers at high tide as they reach market size in approximately 7 years. Both beach
crews and divers would harvest geoduck using low pressure hydraulic wands. The water would
be injected into the substrate adjacent to each geoduck. Geoduck would be individually pulled
from the substrate by hand, placed in tote baskets, and transferred to a barge or scow moored in
deep water and then be transported by boat to nearby Arcadia Point boat launch. The frequency,
magnitude and timing of harvest events would be determined by multiple factors including
weather, market demand, PSP closures, or other environmental factors. Harvest activities could
include the use of a diesel powered barge, smaller outboard gasoline powered boats, and pumps.
Additional geoduck seed would be authorized to be planted during the term of the lease. A three
acre pocket estuary is located on private lands to the west of the proposed geoduck farm. A small
steam drains from the estuary north of the proposed lease area. To ensure ingress and egress is
maintained for habitat purposes and recreational use, DNR would not lease any additional
tidelands north of the proposed lease boundary as shown in the attached stewardship map.
Lands in the higher inter-tidal, shoreward of the proposed lease area, are privately owned leaving
no access from the shoreline for public use or for farm operations by the proponent. If crews do
access the farm from the uplands, an access plan would be required to reduce impacts on nearshore habitat. The proponent does not plan to use vehicles on the tidelands.

Key Findings:
The use of the low pressure hoses and a hydraulic wand system to extract geoduck, and the
movement of hydraulic hoses used to support the harvest operation, poses a moderate risk of
temporarily increasing turbidity in the water column and disturbing the benthic community. Due
to the lack of vegetation in the area of the farm operation, there is little risk of impacts to
vegetation. No eelgrass (Zostera marina or Zostera japonica) has been found on the proposed
lease site. The nearest documented forage fish spawning habitat is more than 300 feet from the
area of operations. There is the potential for impacting forage fish habitat if crews were to
frequently access the farm from the uplands in areas where forage fish spawn. Herring are
documented to spawn within one mile of the proposed farm site, and are known to spawn on
structures including aquaculture improvements such as predator control net and tubes.
Maintenance or removal of predator control improvements could impact herring spawn when
eggs are present. Use of vessel motors, pump motors, and hydraulic systems offer some potential
of petroleum spillage and discharge of exhaust. Work accomplished after dark may cause

DRAFT
additional light or glare from artificial lighting. Hydraulic pumps and other combustion motors
may increase short term noise levels while in operation. Aesthetic impacts are expected during
the time when predator control devices (net and tubes) are in place during the first 3-4 years.
Very little visual impacts would remain once predator control netting and tubes have been
removed. The presence of predator control devices and work crews on the tidelands increases the
risk of incorporating refuse into the aquatic ecosystem. As the proprietary manager of the harvest
site, WDNR will incorporate required mitigation measures into the use authorization agreement
for the proposed use. See potential impacts and required mitigation below.
Other permits and approvals are needed: Nationwide Permit 48 – Army Corps of Engineers,
Commercial Shellfish License and Harvest Site Certification – Department of Health, and
WDFW Aquatic Farm Registration.
WDNR reviewed the information submitted by the proponent with the SEPA Checklist. Based
on this review, WDNR staff determined that the project, as proposed, will not have a probable
significant adverse impact on the environment if the following specific mitigation measures are
implemented.

Potential Impacts and Required Mitigation:
The following bullets list potential impacts identified by WDNR during the environmental review
process and also include required measures for mitigation:
•

•

•

Harvesting geoduck by hydraulic wand requires pumping sea water into the substrate to
loosen and allow the geoduck to be removed. This method of harvest and the movement
of hydraulic hoses may increase sediment re-suspension, turbidity, and have an impact on
benthic organisms within the vicinity of the harvest site. Increased sediment resuspension and turbidity could alter sediment composition and negatively affect biota.
Recovery rates of benthic organisms following physical disturbance depend on a variety
of physical, chemical, and biological factors. Harvest shall only be undertaken using
low-pressure water-jets with a nozzle inside tip diameter of 5/8-inch or less. The nozzles
shall be hand-held and controlled by the operator. The nozzle pressure must be limited to
100 psi (as measured at the pump). Harvesting shall be conducted in a manor not to
exceed state turbidity standards established by the State Department of Ecology (WAC
173-201A-210).
Harvest activity should be conducted from the water only to reduce foot traffic across
potential forage fish habitat, aquatic vegetation, and the benthic community on aquatic
lands adjacent to the geoduck tract. If crew access is necessary from the upland, beach
access routes will be established to minimize impacts to sensitive aquatic resources, such
as fish spawning areas and aquatic vegetation. The proponent shall conduct herring
spawn surveys or visually inspect the harvest area for presence of herring eggs prior to
conducting any maintenance or harvesting during the herring spawning window of
January 15 to March 31. If herring eggs are present, operations shall cease for a period of
14 days. After 14 days the proponent may conduct a follow up herring survey or
inspection. If no herring eggs are present the proponent may begin harvesting and
maintenance activities.
There is potential for predator control devices, refuse, and other materials to be lost
resulting from activity at the site. The proponent shall remove any litter or debris from
the lease area before the next incoming tide, and when each day’s harvest is completed.
Tenant shall secure materials such as bags, tools, markers, rebar, or nets and not store
them for longer than seven days in intertidal areas. Predator exclusion devices such as

DRAFT
•

•
•

nets or PVC pipe must be installed securely so they do not break free and litter
surrounding areas, and the proponent shall patrol areas where debris accumulates and
retrieve any debris that escapes the farm operation.
This project will result in short-term risk of petroleum spill and outboard motor and/ or
barge exhaust during maintenance and harvesting operations. The proponent shall
routinely service all equipment to prevent loss of harmful fluids including any hydraulic
fluid or petroleum product, and maintain spill prevention kits that include absorbent
materials for all equipment on site to address spills of hydraulic fluids and fuels from
vessels, vehicles, and other equipment. Tenant shall notify DNR and appropriate agencies
of any spills in accordance with the Lease. Prepare a contingency plan for addressing
petroleum product toxic material spills in the intertidal area.
Proponents shall minimize nighttime lighting to only that necessary for safe and efficient
operations and not unnecessarily illuminate the surrounding environment.
There would be short term noise from maintenance and harvesting activities that could
potentially result in periodic disruption to shoreline property owners. The proponent
shall minimize noise from pumps, generators, and other mechanical devices, radios, etc.
The State noise standard for residential areas is 55 dBA (WAC 173-60-040) and it shall
not be exceeded.

Remaining Impacts:
It is expected that the mitigation measures described above will adequately protect the natural
environment and limit aesthetic impacts.

Responsible official: Kristin Swenddal
Position/title: Aquatics Division Manager
Address:
1111 Washington St. SE
PO Box 47027
Olympia, WA 98504-7027

Attachment: Map

Phone: (360) 902-1100

From:
To:
Subject:
Date:
Attachments:

PRUITT, BRAD (DNR)
LARSON, BRYAN (DNR)
Arcadia Seafood HSM report 10-21-14.dotx
Monday, November 17, 2014 12:18:08 PM
Arcadia Point Seafood 20-091719.pptx
Arcadia Pt 20-091719 Stew Map.pdf
Arcadia Seafood HSM report 10-21-14.dotx

Bryan, attached is the stewardship report, photos and map for the Arcadia Point Geoduck
Aquaculture site. I think it will be best to share this with Steve Wilson by making a draft Exhibit B
and not forwarding the stewardship report. Please let me know if you have any question or need
help in creating the Draft Exhibit B.
Thanks, Brad

Arcadia Point Seafood 20-091719

Site Visit 4-29-14
North

View of the creek located just to the north of the proposed lease area. The
estuary and spit are in the left center background. Cement bulkhead is in the right
center background of the photo. Some of the lease area is in the foreground
almost out of frame left (south) of the creek.

Proposed Geoduck Aquaculture lease area on state land is in the foreground. Tubes in the distant left
are on a private oyster tract. Upper intertidal (near the blue barrel) marks a hard shell clam operation
on the private oyster tract.

Arcadia Point Seafood 20-091719

Site Visit 4-29-14
Tubes and
geoduck on the
state parcel from
the ownership
dispute with
Arcadia Shellfish.
The geoduck was
harvested
between 2011
and 2014 by Right
of Entry. Tubes
were removed.
Vegetation is drift
Ulva. 2010
Photo.

High in the intertidal looking northwest at sand spit
with Sand lance habitat. Pocket estuary entrance in
background.

High in the intertidal looking
south from sand spit

Ap
p

ro

x3

Myers

'+

B

u

s

h

A

c

y

s

r

T

c

-1.3
1
09
0-

Ap

Geoduck on PVT

k

t

a

2
x.
o
r
-1.2
p

9
71

-4.8

-4.7

-.9
-4.4

-1.1

Foot traffic access

0' +

t

O

te

ra

r ee

te

P

r

iv

28

x 30

Lachine

00

l

App
ro

Sa
nd

t

i
Sp

C

Broehl

nd
Sa

r Line
ande
e
M
at e
ox im
Appr

Hardshell Clams
On PVT
ce
l an

m
el t
Su
rf
s

XXX X

8, T20N, R02W

nd
Sa

X
XX
XX
XX
XX

d
lkhe a
Ce ment Bu

an
ce

an
d

Pocket Esturary
XX

Sho
relin
e

Arcadia Point Seafood 20-091719
April 29, 2014 Stewardship Site Visit
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Habitat Stewardship Measures Report
Applicant Name:
Blind Dog Enterprises, dba Arcadia Point Seafood
Agreement number: 20-091719
Date: 10-21-2014
Location:
Section 28, Township 20 North, Range 2 West, W.M.
County: Mason
Water body: Totten Inlet
Permitted Use:
Intertidal Geoduck Aquaculture
New Use
Existing Use The proposal is for operating a one acre geoduck farm (planting,
maintenance, and harvest).
Marine
Freshwater
Estuarine
Native Submerged Aquatic Vegetation:
Present
None
No Zostera marina. There is
some Zostera japonica higher in the intertidal off of the proposed lease area. Only un-rooted
drift Ulva and brown algae were present in the area of the proposed lease at the time of the site
visit.
Present
None
Forage Fish Habitat:
Other area of concern: There is documented spawning habitat for Surf smelt or Sand lance
located in two areas of the high intertidal. The habitat and the proposed geoduck aquaculture
operation are separated by at least 300' in horizontal distance. In-water hydraulic harvest and
other operations should not affect Surf smelt or Sand lance spawning habitat due to this
separation. Herring is documented to spawn within one mile to the north and south of the
geoduck aquaculture site.
Habitat Stewardship
Specialist
Brad Pruitt Date of the site visit: April 29, 2014
HSS Comments:
The Department of Natural Resources (DNR) is considering a ten (10)
year lease to allow planting, maintenance, grow out, and harvest activities supporting a 1 acre
geoduck aquaculture operation near Arcadia Point , Washington. The proposal is planned to be
located in the lower intertidal between approximately -1.0' and -4.5' in tidal elevation. The lease
would allow installation of predator protection devices, including PVC tubes and netting, to
protect juvenile geoduck for the first 2 to 4 years until they are able to more naturally fend off
predators. When no longer needed the tubes and nets are to be removed. After grow out
geoduck would be harvested as they reach market size (about 7 years) by beach crews at low tide
or by divers when the lease area is covered in water. Both beach crews and divers would harvest
geoduck using low pressure hydraulic wands. The water would be injected into the substrate
adjacent to each geoduck, and it would be individually removed from the substrate by hand.
Geoduck would then be placed in tote baskets, transferred to a barge or scow moored in deep
water, and then be transported by boat to Arcadia Point boat launch for trucking to market. The
frequency, magnitude and timing of harvest events would be determined by multiple factors
including weather, market demand, PSP closures, or other environmental factors. Harvest
activities would include the use of a diesel powered barge, smaller outboard gasoline powered
boats, and pumps. Additional geoduck seed would be authorized to be planted during the term of
the lease. A three acre pocket estuary is located on private lands to the west of the proposed
geoduck farm. A small steam drains from the estuary just to the north of the proposed lease area.
DNR should not lease any additional tidelands north of the proposed lease boundary shown in
the attached stewardship map. The entrance of the estuary should remain free of lease activity to
ensure ingress and egress is maintained to provide access to habitat and for personal use by local
land owners.
Type in the HSM number and hit F3. For a new table, type table and hit F3.
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The proponent was offered the opportunity to lease state lands for geoduck aquaculture as part
of a Request for Offers process that took place in 2006-2007. The current proposal is part of a
limited "pilot" program for determining the feasibility of conducting geoduck aquaculture on
state lands. A private Bush Act Oyster Tract occupies most of the upper intertidal area leaving
only about 1.5 acres of state tidelands that extend beyond the oyster tract in this location. Private
hardshell clam and geoduck farms currently operate nearby. The site has been farmed in the
past, and was last harvested between 2011 and 2014. Because the upper inter-tidal area is
privately owned, there is no public access and nor is there access for commercial operations from
the uplands. The proponent has indicated the only access to the site for farm operations will be
from the water. The Arcadia Point boat ramp lies approximately 2,000 feet to the north. If the
proponent intends to access the farm from the uplands an access plan is require to reduce
impacts on the nearshore. The proponent does not plan to use vehicles on or near the tidelands.
See the attached stewardship map.
Shellfish Program Specialist
Comments:

Bryan Larson

Aquaculture Manager
Comments:

Brad Pruitt

Field Assistant
Division Manager
Comments:
Assistant Division
Manager
Comments:

Blain Reeves

Division Manager
Comments:

Kristin Swenddal

Deputy Supervisor
Comments:

Megan Duffy

Type in the HSM number and hit F3. For a new table, type table and hit F3.
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Habitat Stewardship
Measure (HSM)
Timeline
Justification

HABITAT STEWARDSHIP SPECIALIST RECOMMENDATIONS
AQU 1: Predator exclusion devices such as nets or PVC pipe must be installed
securely so they do not break free and litter surrounding areas.
1:1 Avoid and minimize impacts to water and sediment quality.

Agreement
Worksheet clause

Accept HSS
recommendation
Explanation of
decision to
alter/not use HSM
Location of clause in
agreement
NaturE code
Compliance
Due Dates
Notes

Habitat Stewardship
Measure (HSM)

Timeline
Justification
Agreement
Worksheet clause

[(X)

Yes

Tenant shall design and secure predator exclusion and fencing
devices so they do not break free and litter surrounding areas.]

LAND MANAGERS ACTION
No – see explanation

Land Tech input

Date

HABITAT STEWARDSHIP SPECIALIST RECOMMENDATIONS
AQU 2: Intertidal areas must not be used to store materials such as bags, marker
stakes, rebar, or nets long term. Materials to be stored for longer than seven
days shall be stored above the high tide line, and the site kept clean of litter. All
excess or unsecured materials and trash must be removed from the state owned
aquatic land prior to the next incoming tide.
1:1 Avoid and minimize impacts to water and sediment quality.
[(X)

Tenant shall remove any litter or debris from the Property
before the next incoming tide, and when each day’s harvest is
completed. Tenant shall secure materials such as bags, tools,
markers, rebar, or nets and not store them for longer than
seven days in intertidal areas.]
LAND MANAGER ACTIONS

Type in the HSM number and hit F3. For a new table, type table and hit F3.
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Accept HSS
recommendation
Explanation of
decision to
alter/not use HSM
Location of clause in
agreement
NaturE code
Compliance
Due Dates
Notes

Habitat Stewardship
Measure (HSM)

Timeline
Justification

Agreement
Worksheet clause

Yes

No – see explanation

Land Tech input

Date

HABITAT STEWARDSHIP SPECIALIST RECOMMENDATIONS
AQU 4: If mechanical and hydraulic harvest, grading, cleaning, tilling, harrowing
or other bed preparation activities are proposed within a mapped tidal reference
area and outside the specified work windows for Pacific herring, Washington
DNR will require the work area to be surveyed for the presence of herring spawn.
Vegetation, substrate and aquaculture materials shall be inspected by trained
and certified personnel. If Pacific herring spawn is present, these activities are
prohibited in the areas where spawning has occurred until such time as the eggs
have hatched and herring spawn is no longer present.
Herring spawning window: February 15 to April 14
1:3 Avoid and minimize alterations to, and loss of, physical habitat features (e.g.,
connectivity, substrate composition) and biological communities (e.g., native
submerged aquatic vegetation, prey resources) that support the covered species.
[(X)
[Tenant shall conduct herring spawn surveys]‐OR‐[Tenant shall
visually inspect the harvest area for presence of herring using
the herring egg photographs at
http://www.flickr.com/photos/wastatednr/sets/72157630049
550012 for reference] prior to conducting any operations during
the herring spawning window of [insert specific spawning
window by area]].
i. If herring eggs are present on the property, Tenant must
immediately notify DNR and cease all harvesting and
maintenance activity for a period of 14 days.
ii. After 14 days, Tenant may conduct a follow up herring
spawn survey or inspection. If no herring eggs are present
Tenant may begin harvesting and maintenance activities
without further notice to DNR.]

LAND MANAGERS ACTION
Type in the HSM number and hit F3. For a new table, type table and hit F3.
Page 4 of 12
Agreement number 20-091719
Form date 11/26/2013
HSS report forms

Habitat Stewardship Measures Report
Accept HSS
recommendation
Explanation of
decision to
alter/not use HSM
Location of clause in
agreement
NaturE code
Compliance
Due Dates
Notes

Habitat Stewardship
Measure (HSM)

Timeline
Justification
Agreement
Worksheet clause

Yes

No – see explanation

Land Tech input

Date

HABITAT STEWARDSHIP SPECIALIST RECOMMENDATIONS
AQU 5: Operators of vehicles or machinery must reduce contamination from
vehicles and equipment use on state‐owned aquatic lands by: 1) All pump
intakes (for geoduck harvest, washing down gear, etc.) that use seawater should
be screened in accordance with National Marine Fisheries Service and
Washington Department Fish and Wildlife criteria. Note: This does not apply to
work boat motor intakes (jet pumps). 2) All‐terrain vehicles (ATV) wash water
must be treated before discharge.
1:1 Avoid and minimize impacts to water and sediment quality.
[(X)

For hydraulic harvest methods [allowed between dates
specified in section 7.4 of the lease] Tenant shall:
[i
Operate temporary harvest water pumps waterward of
the deepest occurrence of aquatic vegetation.]
i.
Anchor temporary harvest water pumps in shallow
water only if no submerged vegetation is present.
ii.
Use pump intake screens in accordance with NMFS and
WDFW criteria to minimize potential entrainment of
aquatic organisms.
iii.
Harvest only with hand held low‐pressure water‐jets
limited to 100 psi with a nozzle inside tip diameter of
5/8‐inch or less.
iv.
Conduct all harvesting so it does not exceed state
turbidity standards established by the Washington
State Department of Ecology (WAC 173‐201A‐210).
v.
For steeper gradient tidelands, take protective
measures at each harvest point for sediment
containment with either sand‐filled cloth tubes or
another DNR approved method.]
LAND MANAGERS ACTION

Type in the HSM number and hit F3. For a new table, type table and hit F3.
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Accept HSS
recommendation
Explanation of
decision to
alter/not use HSM
Location of clause in
agreement
NaturE code
Compliance
Due Dates
Notes

Yes

No – see explanation

Land Tech input

Date

HABITAT STEWARDSHIP SPECIALIST RECOMMENDATIONS
Habitat
Stewardship
Measure (HSM)
Timeline
Justification

Agreement
Worksheet clause

AQU 8: Beach access routes to shellfish aquaculture leaseholds for vehicles,
equipment or personnel on foot will be established to minimize impacts to
sensitive aquatic resources, such as forage fish spawning areas and aquatic
vegetation. Specific access methods will be defined by the lessee in conjunction
with DNR and designated in the lease.
1:4 Avoid and minimize disturbance and displacement of, or harm to HCP
covered species.
Note to LM: Steve Wilson has expressed he does not want language referencing
forage fish protection access limitations because operations will all be from the
water and not cross forage fish habitat high in the intertidal. From a stewardship
perspective DNR should prefer to add the “Beach access” language below.
However, if the first option below is used (“Access to the site”) it will require
AAG approval as it is not standard Exhibit B language.
[(X)
Access to the site for farm operations shall be from the water
only (not the uplands). This language would need to be approved by the AAG.
Or:
[(X)

Accept HSS
recommendation

Yes

Beach access routes to shellfish aquaculture leaseholds for
vehicles, equipment or personnel on foot will be established to
minimize impacts to sensitive aquatic resources, such as forage
fish spawning areas and aquatic vegetation. Specific access
methods will be defined by the tenant in conjunction with DNR
and designated in the lease.

LAND MANAGERS ACTION
No – see explanation
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Explanation of
decision to
alter/not use
HSM
Location of clause
in agreement
NaturE code
Compliance
Due Dates
Notes

Habitat Stewardship
Measure (HSM)

Timeline
Justification

Land Tech input

HABITAT STEWARDSHIP SPECIALIST RECOMMENDATIONS
AQU 9: Fuels and other toxic materials must be stored in a location where they
do not pose a risk of contaminating intertidal or nearshore areas. 1) Maintaining
pumps, boat motors, and other equipment in good condition, without leaks. 2)
Storing equipment free of fuel or in secure containment areas where any
accidental leaks will be contained. 3) Containing and cleaning up spills of fuels or
other fluids without delay. Absorbent materials must be available onsite for this
purpose. 4) Removing broken‐down vehicles promptly from beaches and
intertidal areas. 5) Periodically washing vehicles in an appropriate upland
location to ensure they are free of oil and other toxic fluids.
1:1 Avoid and minimize impacts to water and sediment quality.

Agreement
Worksheet clause

Accept HSS
recommendation
Explanation of
decision to
alter/not use HSM

Date

[(X)

Yes

Tenant shall maintain spill prevention kits that include
absorbent materials for all equipment on site to address spills
of hydraulic fluids and fuels from vessels, vehicles, and other
equipment. Tenant shall notify DNR and appropriate agencies
of any spills in accordance with the Lease.[ [Tenant shall: ]
[i.
Routinely service all equipment to prevent loss of
harmful fluids[.] –OR‐ [, and] including any hydraulic
fluid or petroleum product.]
[ii.
Inspect daily and repair any leaks from all vehicles
operated within 150 feet of any waterbody, stream or
wetland[.] –OR‐ [, and]
[iii.
Document inspections in writing.]]

LAND MANAGERS ACTION
No – see explanation
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Location of clause in
agreement
NaturE code
Compliance
Due Dates
Notes

Land Tech input

Date

______________________________________________________________________________
BEST MANAGEMEMT PRACTICES

Best Management
Practices (BMP’s)
Timeline

HABITAT STEWARDSHIP SPECIALIST RECOMMENDATIONS
Predator exclusion devices such as nets or PVC pipe must be installed securely
so they do not break free and litter surrounding areas.
1:1 Avoid and minimize impacts to water and sediment quality.

Justification
Agreement
Worksheet clause

[(X)

Tenant shall remove predator exclusion devices as soon as
practical.]

[(X)

Tenant shall identify and regularly patrol areas where debris
accumulates because of prevailing winds, currents, or other
cause. Tenant shall retrieve any litter or debris that escapes the
farm operation and, if necessary, shall employ divers in deeper
water.]
Tenant shall use non‐lethal predator control methods such as
exclusion, relocation, and other physical deterrents when
feasible.]

[(X)

Accept HSS
recommendation
Explanation of
decision to
alter/not use HSM
Location of clause in
agreement
NaturE code

Yes

LAND MANAGERS ACTION
No – see explanation

Land Tech input

Date

Type in the HSM number and hit F3. For a new table, type table and hit F3.
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Compliance
Due Dates
Notes

HABITAT STEWARDSHIP SPECIALIST RECOMMENDATIONS
Tenant minimize noise from pumps, generators, and other mechanical
devices, radios, etc. to not exceed the State noise standard for
residential areas.

Best Management
Practices (BMP’s)

Timeline
Justification
Agreement
Worksheet clause

Accept HSS
recommendation
Explanation of
decision to
alter/not use HSM
Location of clause in
agreement
NaturE code
Compliance
Due Dates
Notes

Best Management
Practices (BMP’s)
Timeline
Justification
Agreement
Worksheet clause

[(X)

Yes

Tenant shall minimize noise from pumps, generators, and other
mechanical devices, radios, etc. to not exceed the State noise
standard for residential areas of (WAC 173‐60‐040).]

LAND MANAGERS ACTION
No – see explanation

Land Tech input

Date

HABITAT STEWARDSHIP SPECIALIST RECOMMENDATIONS
Minimize nighttime lighting for safe and efficient operations and to not
unnecessarily illuminate the surrounding environment.

[(X)

Tenant shall minimize nighttime lighting for safe and efficient
operations and to not unnecessarily illuminate the surrounding
environment.]

Type in the HSM number and hit F3. For a new table, type table and hit F3.
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Accept HSS
recommendation
Explanation of
decision to
alter/not use HSM
Location of clause in
agreement
NaturE code
Compliance
Due Dates
Notes

Yes

Land Tech input

1:1 Avoid and minimize impacts to water and sediment quality.

Agreement
Worksheet clause

Accept HSS
recommendation
Explanation of
decision to
alter/not use HSM
Location of clause in
agreement
NaturE code
Compliance
Due Dates
Notes

Date

HABITAT STEWARDSHIP SPECIALIST RECOMMENDATIONS
Prepare a contingency plan for addressing petroleum product toxic
material spills in the intertidal area.

Best Management
Practices (BMP’s)
Timeline
Justification

LAND MANAGERS ACTION
No – see explanation

[(X)

Yes

Tenant shall prepare a contingency plan for addressing
petroleum product toxic material spills in the intertidal area,
and provide a copy to the Department of Natural Resources.]

LAND MANAGERS ACTION
No – see explanation

Land Tech input

Date

HABITAT STEWARDSHIP SPECIALIST RECOMMENDATIONS
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Best Management
Practices (BMP’s)

Tenant shall provide the following reference materials to employees working
on the Property and train them to identify Herring spawn and understand
standards for bilge water, sewage, and spill cleanup in marine waters

Timeline
Justification
Agreement
Worksheet clause

Accept HSS
recommendation
Explanation of
decision to
alter/not use HSM
Location of clause in
agreement
NaturE code
Compliance
Due Dates
Notes

Best Management
Practices (BMP’s)
Timeline
Justification

[(X)

Yes

Tenant shall provide the following reference materials to
employees working on the Property and train them to identify
Herring spawn and understand standards for bilge water,
sewage, and spill cleanup in marine waters:
i.
Herring:
http://www.pugetsoundnearshore.org/technical_pape
rs/marine_fish.pdf
http://www.flickr.com/photos/wastatednr/sets/72157
630049550012
ii.
Bilge Water:
http://www.ecy.wa.gov/programs/wq/nonpoint/Clean
Boating/fuel.html
iii.
Sewage:
http://www.ecy.wa.gov/programs/wq/nonpoint/Clean
Boating/sewage.html
iv.
Spill Cleanup:
http://www.ecy.wa.gov/programs/wq/nonpoint/Clean
Boating/laws.html
[v.
The contingency plan for addressing petroleum spills.]]

LAND MANAGERS ACTION
No – see explanation

Land Tech input

Date

HABITAT STEWARDSHIP SPECIALIST RECOMMENDATIONS
Provide records on operations.

Type in the HSM number and hit F3. For a new table, type table and hit F3.
Page 11 of 12
Agreement number 20-091719
Form date 11/26/2013
HSS report forms

Habitat Stewardship Measures Report
Agreement
Worksheet clause

Accept HSS
recommendation
Explanation of
decision to
alter/not use HSM
Location of clause in
agreement
NaturE code
Compliance
Due Dates
Notes

[(X)

At DNR’s written request, or annually on the Lease
commencement anniversary date, Tenant shall provide the
following records on operations unless stated otherwise in
writing. The records shall include GPS coordinates using the
NAD 83 coordinate system and noted in decimal degrees that
depict the location(s) and extent(s) of the farm site(s). Tenant
shall provide:
[i.
Harvest records including weight and species.]
[ii.
Harvest total weights and total harvest dollar value of
farmed products.]
[iii.
Records for the timing, location, number, type, and
description of predator protection installations.]
[iv.
Records for clam,and/or oyster, seed planting
numbers, locations, dates, and sizes.]
[v.
Records for survivor rates and growth data by location
and year‐class [survivorship and growth data] from
farm inspections during grow out.]
[vi.
Vehicle leak inspection records.]]

Yes

LAND MANAGERS ACTION
No – see explanation

Land Tech input

Date

Type in the HSM number and hit F3. For a new table, type table and hit F3.
Page 12 of 12
Agreement number 20-091719
Form date 11/26/2013
HSS report forms

From:
To:
Cc:
Subject:
Date:
Attachments:

PRUITT, BRAD (DNR)
SWENDDAL, KRISTIN (DNR); REEVES, BLAIN (DNR)
LARSON, BRYAN (DNR); WAGNER, ANDREA (DNR)
Arcadia Seafood SEPA
Monday, December 01, 2014 9:48:35 AM
Arcadia Point JARPA.pdf
Arcadia Pt 20-091719 Stew Map.pdf
SEPA Env Checklist w comments.pdf
SEPA Vicinity and Site Maps.pdf
mdns Arcadia Seafood 11-24-14.doc
Summ of Find Arcadia Seafood 11-24-14.doc
SEPA List of Recipients.xls

Kristin and Blain, attached the files for the Summary of Findings and MDNS for the first geoduck
aquaculture pilot lease project. It is the proposed lease is with Arcadia Shellfish LLC; Vicky and Steve
Wilson. Included are all of the attachments I’ll be forwarding to our SEPA Center after the MDNS is
approved and signed for you information.
Kristin, I’ve forwarded an AACS through Andrea with the hard copy original of the MDNS and
Summary of Findings. Please sign the MDNS so I can forward the package to our SEPA Center to
start the 14 day comment period. It will be best to time the 14 day period so that it doesn’t overlap
with the coming holidays.
If you have any questions or concerns, please call me.
Thanks, Brad

Brad Pruitt
Aquaculture Program Manager
Aquatic Resources Division
(360) 902-1083
(360) 480-4802
Fax (360) 902-1786
Brad.pruitt@dnr.wa.gov
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Coordin ate System: Wash ington State Plane South
Projection: La mbert Conformal Conic
Datum: NAD83 HARNM
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Every a ttempt was made to use the most accura te and
current geogr aphic data available. Howe ver, due to
multiple sources, scales, and the currency of th e data
used to develop this map Wash ington Department o f
Natural Resources ca nnot accept r esponsibility for
errors and omissions in the data. Furthermore, this data
is not survey g rade in formation and cannot be substituted
for an o ffi cial sur vey. Therefore, the re are no wa rranties that
accomp any th is material

MITIGATED DETERMINATION OF NONSIGNIFICANCE
Description of proposal: The Washington Department of Natural Resources (WDNR) proposes to issue a lease,
agreement (No. 20-091719) with Blind Dog Enterprises, dba Arcadia Point Seafood, to allow planting, maintenance, grow
out, and harvest of geoduck clams located on approximately 1.2 acre of tidelands in Totten Inlet. The state-owned aquatic
lands front a portion of Government Lot 2, in Section 28, Township 20 North, Range 2 West, W.M., in Mason County,
Washington. Term of the lease is proposed to be 10 years. Juvenile geoduck would be planted in PVC tubes, covered by
nets, and grown-out until harvested as they reach market size in approximately seven years. The harvest would be done
by beach crews (at low tide), or by divers (when the tract is covered in water). Harvest would be conducted by using low
pressure hydraulic wands. Harvest activities would include the use of a diesel powered barge, smaller outboard gasoline
powered boats, and pumps. The current proposal is part of a limited "pilot" program for assessing the viability of
conducting geoduck aquaculture on state-owned tidelands. Additional information about the proposal can be found in the
attached document titled WDNR Summary of Findings.

Description of mitigation: The following mitigation shall be implemented by the proponent as a condition of
the proposed WDNR Lease:
•
•

•

•

•

•
•

For hydraulic harvest, tenant shall harvest only with hand held low-pressure water-jets limited to 100 psi with a
nozzle inside tip diameter of 5/8-inch or less, and conduct all harvesting so it does not exceed state turbidity
standards established by the Washington State Department of Ecology (WAC 173-201A-210).
Access to the site for farm operations shall be from the water only (not the uplands). But if farm operations do
require access from the uplands, beach access routes to shellfish aquaculture leaseholds for vehicles, equipment or
personnel on foot will be established to minimize impacts to sensitive aquatic resources, such as forage fish
spawning areas and aquatic vegetation. Specific access methods will be defined by the tenant in conjunction with
DNR and designated in the lease.
Tenant shall conduct herring spawn surveys or tenant shall visually inspect the farm area for presence of herring
spawn using the herring egg photographs at: https://www.flickr.com/photos/wastatednr/sets/72157630049550012
for reference prior to conducting any operations during the herring spawning window of January 15 to March 31.
If herring eggs are present on the property, tenant must immediately notify DNR and cease all harvesting and
maintenance activity for a period of 14 days. After 14 days, tenant may conduct a follow up herring spawn
survey or inspection. If no herring eggs are present Tenant may begin harvesting and maintenance activities
without further notice to DNR.
Tenant shall design and secure predator exclusion and fencing devices so they do not break free and litter
surrounding areas. Tenant shall remove any litter or debris from the Property before the next incoming tide, and
when each day’s farm activities are completed. Tenant shall secure materials such as bags, tools, markers, rebar,
or nets and not store them for longer than seven days in intertidal areas. Tenant shall identify and regularly
patrol areas where debris accumulates because of prevailing winds, currents, or other cause, and retrieve any litter
or debris that escapes the farm operation and, if necessary, shall employ divers in deeper water.
Tenant shall maintain spill prevention kits that include absorbent materials for all equipment on site to address
spills of hydraulic fluids and fuels from vessels, vehicles, and other equipment. Tenant shall notify DNR and
appropriate agencies of any spills in accordance with the Lease. Tenant shall routinely service all equipment to
prevent loss of harmful fluids including any hydraulic fluid or petroleum product, and document inspections in
writing
Tenant shall minimize nighttime lighting for safe and efficient operations and to not unnecessarily illuminate the
surrounding environment.
Tenant shall minimize noise from pumps, generators, and other mechanical devices, radios, etc. to not exceed the
State noise standard for residential areas (WAC 173-60-040).

Proponent: Blind Dog Enterprises, dba Arcadia Point Seafood, 240 SE Arcadia Point Road, Shelton, Washington
98584
Location of proposal, including street address, if any: The state managed tidelands proposed to be farmed
fronting a portion of Government Lot 2, in Section 28, Township 20 North, Range 2 West, W.M. in Mason County. See
Attached vicinity map.
Lead agency: Department of Natural Resources
The lead agency for this proposal has determined that it does not have a probable significant adverse impact on
the environment if mitigation measures are used. An environmental impact statement (EIS) is not required
under RCW 43.21C.030 (2) (c). This decision was made after review of a completed environmental checklist
and other information on file with the lead agency. This information is available to the public on request.

This MDNS is issued under WAC 197-11-340(2); the lead agency will not act on this proposal for 14 days
from
. Comments must be submitted by
.
Responsible official: Kristin Swenddal
Position/title: Aquatics Division Manager
Address:
1111Washington St. SE
PO Box 47027
Olympia, WA 98504-7027
Date

There is no agency SEPA appeal.
Attachment

Signature

Phone: (360) 902-1100

___________________________________

WDNR Summary of Findings
Geoduck Clam Farm Proposal - SEPA Environmental Review
Project Description:
The Department of Natural Resources (DNR) is considering a ten (10) year lease to allow
planting, maintenance, grow out, and harvest of an approximately 1.2 acre geoduck aquaculture
farm in Totten Inlet, Mason County, Washington. The proposal is part of a limited "pilot"
program for assessing the viability of conducting geoduck aquaculture on state-owned tidelands.
The lease area would be located between approximately +1.5' and -4.5' in tidal elevation, and
would include installation of predator protection devices, including PVC tubes and netting. The
predator protection devices would be used to protect juvenile geoduck for the first 18 to 24
months years until they are able to more naturally fend off predators. The tubes and nets are to be
removed when no longer needed. After grow-out, the geoduck would be harvested by beach
crews at low tide, or by divers at high tide as they reach market size in approximately 6 years.
Both beach crews and divers would harvest geoduck using low pressure hydraulic wands. The
water would be injected into the substrate adjacent to each geoduck. Geoduck would be
individually pulled from the substrate by hand, placed in tote baskets, and transferred to a barge
or scow moored in deep water and then be transported by boat to nearby Arcadia Point boat
launch. The frequency, magnitude and timing of harvest events would be determined by multiple
factors including weather, market demand, PSP closures, or other environmental factors. Harvest
activities could include the use of a diesel powered barge, smaller outboard gasoline powered
boats, and pumps. Additional geoduck seed would be authorized to be planted during the term of
the lease. A three acre pocket estuary is located on private lands to the west of the proposed
geoduck farm. A small stream drains from the estuary north of the proposed lease area. To
ensure ingress and egress is maintained for habitat purposes and recreational use, DNR would not
lease any additional tidelands north of the proposed lease boundary as shown in the attached
stewardship map.
Lands in the higher inter-tidal, shoreward of the proposed lease area, are privately owned leaving
no access from the shoreline for public use or for farm operations by the proponent. If crews do
access the farm from the uplands, an access plan would be required to reduce impacts on nearshore habitat. The proponent does not plan to use vehicles on the tidelands.

Key Findings:
The use of the low pressure hoses and a hydraulic wand system to extract geoduck, and the
movement of hydraulic hoses used to support the harvest operation, poses a moderate risk of
temporarily increasing turbidity in the water column and disturbing the benthic community. Due
to the lack of vegetation in the area of the farm operation, there is little risk of impacts to
vegetation. No native eelgrass (Zostera marina) has been found on the proposed lease site. The
nearest documented forage fish spawning habitat is more than 300 feet from the area of
operations. There is the potential for impacting forage fish habitat if crews were to frequently
access the farm from the uplands in areas where forage fish spawn. Herring are documented to
spawn within one mile of the proposed farm site, and are known to spawn on structures including
aquaculture improvements such as predator control net and tubes. Maintenance or removal of
predator control improvements could impact herring spawn when eggs are present. Use of vessel
motors, pump motors, and hydraulic systems offer some potential of petroleum spillage and

discharge of exhaust. Work accomplished after dark may cause additional light or glare from
artificial lighting. Hydraulic pumps and other combustion motors may increase short term noise
levels while in operation. Aesthetic impacts are expected during the time when predator control
devices (net and tubes) are in place during the first 18-24 months. Very little visual impacts
would remain once predator control netting and tubes have been removed. The presence of
predator control devices and work crews on the tidelands increases the risk of incorporating
refuse into the aquatic ecosystem. As the proprietary manager of the farm site, WDNR will
incorporate required mitigation measures into the use authorization agreement for the proposed
use. See potential impacts and required mitigation below.
Other permits and approvals are needed: Nationwide Permit 48 – Army Corps of Engineers,
Commercial Shellfish License and Harvest Site Certification – Department of Health, and
WDFW Aquatic Farm Registration.
WDNR reviewed the information submitted by the proponent with the SEPA Checklist. Based
on this review, WDNR staff determined that the project, as proposed, will not have a probable
significant adverse impact on the environment if the following specific mitigation measures are
implemented.

Potential Impacts and Required Mitigation:
The following bullets list potential impacts identified by WDNR during the environmental review
process and also include required measures for mitigation:
•

•

•

Harvesting geoduck by hydraulic wand requires pumping sea water into the substrate to
loosen and allow the geoduck to be removed. This method of harvest and the movement
of hydraulic hoses may increase sediment re-suspension, turbidity, and have an impact on
benthic organisms within the vicinity of the harvest site. Increased sediment resuspension and turbidity could alter sediment composition and negatively affect biota.
Recovery rates of benthic organisms following physical disturbance depend on a variety
of physical, chemical, and biological factors. Harvest shall only be undertaken using
low-pressure water-jets with a nozzle inside tip diameter of 5/8-inch or less. The nozzles
shall be hand-held and controlled by the operator. The nozzle pressure must be limited to
100 psi (as measured at the pump). Harvesting shall be conducted in a manner not to
exceed state turbidity standards established by the State Department of Ecology (WAC
173-201A-210).
Farming activities should be conducted from the water only to reduce foot traffic across
potential forage fish habitat, aquatic vegetation, and the benthic community on aquatic
lands adjacent to the geoduck tract. If crew access is necessary from the upland, beach
access routes will be established to minimize impacts to sensitive aquatic resources, such
as fish spawning areas and aquatic vegetation. The proponent shall conduct herring
spawn surveys or visually inspect the farm area for presence of herring eggs prior to
conducting any maintenance or harvesting during the herring spawning window of
January 15 to March 31. If herring eggs are present, operations shall cease for a period of
14 days. After 14 days the proponent may conduct a follow up herring spawn survey or
inspection. If no herring eggs are present the proponent may begin harvesting and
maintenance activities.
There is potential for predator control devices, refuse, and other materials to be lost
resulting from activity at the site. The proponent shall remove any litter or debris from
the lease area before the next incoming tide, and when each day’s farm activities are
completed. Tenant shall secure materials such as bags, tools, markers, rebar, or nets and

•

•
•

not store them for longer than seven days in intertidal areas. Predator exclusion devices
such as nets or PVC pipe must be installed securely so they do not break free and litter
surrounding areas, and the proponent shall patrol areas where debris accumulates and
retrieve any debris that escapes the farm operation.
This project will result in short-term risk of petroleum spill and outboard motor and/ or
barge exhaust during maintenance and harvesting operations. The proponent shall
routinely service all equipment to prevent loss of harmful fluids including any hydraulic
fluid or petroleum product, and maintain spill prevention kits that include absorbent
materials for all equipment on site to address spills of hydraulic fluids and fuels from
vessels, vehicles, and other equipment. Tenant shall notify DNR and appropriate agencies
of any spills in accordance with the Lease. The proponent shall prepare a contingency
plan for addressing petroleum product toxic material spills in the intertidal area.
Proponent shall minimize nighttime lighting to only that necessary for safe and efficient
operations and not unnecessarily illuminate the surrounding environment.
There would be short term noise from maintenance and harvesting activities that could
potentially result in periodic disruption to shoreline property owners. The proponent
shall minimize noise from pumps, generators, and other mechanical devices, radios, etc.
The State noise standard for residential areas is 55 dBA (WAC 173-60-040) and it shall
not be exceeded.

Remaining Impacts:
It is expected that the mitigation measures described above will adequately protect the natural
environment and limit aesthetic impacts.

Responsible official: Kristin Swenddal
Position/title: Aquatics Division Manager
Address:
1111 Washington St. SE
PO Box 47027
Olympia, WA 98504-7027

Attachment: Map

Phone: (360) 902-1100
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Here’s a description of some monitoring.
Cinde Donoghue, PhD
Aquatic Assessment and Monitoring Team
WA DNR Aquatics Program
1111 Washington St. SE
Olympia, WA 98504-7027
(360) 902.1718         

Memorandum
Date: March 17, 2015
To: Brad Pruitt, Bryan Larson(Aquaculture specialists)
From: Cinde Donoghue (AAMT scientist);
Re: Proposed sampling for DNR geoduck aquaculture at Arcadia Point

Background
In 2003 the State Legislature directed DNR to look into the potential of a geoduck aquaculture
program on state-owned aquatic lands. Since that time, DNR has been involved in a process
aimed at evaluating the benefits and cost of such a program. The Washington State Sea Grant
commissioned scientific research which demonstrated modest, but mitigatable, local ecological
effects from geoduck aquaculture. Following publication of these results, DNR is moving
forward with implementing a small, pilot geoduck aquaculture program. This aquaculture
leasing program will incorporate monitoring and management recommendations suggested
from recent relevant research. The goal of this pilot effort is to determine whether intertidal
geoduck aquaculture can be both a sustainable, and viable, leasing activity on state-ownedaquatic lands. This Arcadia Pt site is among the sites selected by Washington State Department
of Natural Resources Aquatics Program as a pilot geoduck aquaculture sites.

Site selection
Criteria applied in site selection included having a good probability for successful geoduck
growth, together with low use and environmental conflicts. The Arcadia Pt site is adjacent to
Bush Act private oyster tracts that have been successfully farmed for geoduck in the past. It
contains no protected aquatic vegetation. It is, however, located at the mouth of a ‘pocket
estuary’. These small sub-estuaries form behind sand bars or spits. They are typically
connected to a local freshwater source and provide nearshore habitat for migration of juvenile
fish from fresh to marine waters. Pocket estuaries are protected from maximum wind, wave
and current exposure (Beamer et al., 2003). Other nearby areas of ecological concern are the
adjacent sand lance and surf smelt spawning beaches.

Proposed sampling
Below is a description of data DNR’s Aquatics Assessment and Monitoring Team is interested in
collecting to inform adaptive management of these aquaculture sites.

Baseline site characterization
Beach topography/intertidal elevation surveyBeach and intertidal elevation should be surveyed before tubes and geoduck seed are planted,
after tubes are in place for at least one month, following removal of tubes and placement of
area net, after removal of net, and following harvest. Areas to be planted and control sites in
unplanted area should be surveyed. Cross-shore beach profiles can be surveyed with a Global
Positioning System (GPS) mounted on a backpack and undertaken during low tides walking
transects across the beach. The approach used would be to walk from the landward edge of the
foreshore down the beach face to wading depth. This method can reliably detect elevation
changes greater than 2-3 cm, well below normal seasonal changes in beach elevation. Distance
between profiles would be determined with the use of the semivariance statistical function.
GPS surveyed profiles collected using this method have been compared with information
generated from Light Detection and Ranging (LiDAR) topographic data and demonstrated interdata accuracy of within 2.5 cm. Elevation maps and a database will be created from processed
data.
•

WA DNR has the in-house capacity (equipment and experienced staff) capable of
performing this data gathering.

For deeper, subtidal data, a shallow draft vessel outfitted with an echosounder and GPS
receiver and antenna and can be used. This surveying system is used by the WA Dept of
Ecology Coastal Erosion study as well as by coastal programs in Oregon, California, Texas,
Virginia, Florida and North Carolina (Dugan et al, 1999, Gelfenbaum, 1999, McMahan, 1999,
Ruggiero et al., 2000). Bathymetry maps and a database will be created from processed data.
•

WA DNR has the in-house capacity (equipment and experienced staff) capable of
performing this data gathering.

Sediment analysis Grain size, grain sorting, and total organic carbon content of sediment will be analyzed from
sediment grab samples. Sediment samples to depths of 5 cm will be randomly collected from
points along the beach survey profile transects. Sediment will be dried, weighed, and analyzed
for organic content. Grain size and sorting can be estimated through sand sieve analysis. Total
organic carbon is a standard proxy for biological activity. Since sediment characteristics change
with wave climate and storms and are closely linked to beach shape, sediment sampling should
occur concurrently and at the same frequency with beach profiling.
•

WA DNR has the in-house capacity or collaborative capacity (equipment and
experienced staff) to perform this data gathering and processing.

Water Quality analysisManagement of increased re-suspended sediment resulting in turbidity and reducing available
lighting will be monitored during harvest with a hand-held turbidity meter, deployment of light
sensors, and water quality bottle samples analyzed for Total Suspended Solids.
•

WA DNR has the in-house capacity or collaborative capacity (equipment and
experienced staff) to perform this data gathering and processing.

Beach wrack/intertidal algae coverageSince sandy beach macrofauna exhibit habitat selection based on wrack availability, preferring
macroalgal wrack deposits to bare sand (Brown and McLachlan 1990), and aquaculture
activities often involve ‘grooming’ or removal of algae and detritus from the culture area,
sampling patterns of wrack deposits is necessary to characterize site ecological function. Wrack
deposits will be mapped using the backpack full station GPS, the vertical depth measured for
thickness, photographed, identified (at least to genus) and age estimated -aged wrack is
generally preferred over fresh wrack (Pennings et al. 2000).
•

WA DNR has the in-house capacity (equipment and experienced staff) capable of
performing this data gathering.

Forage fish spawning –
Surf smelt and sand lance spawn in gravel/sand beach habitats in the upper one third of the
intertidal zone (Penttila 2007). Concern has been expressed that geoduck aquaculture activities,

particularly the installation of tubes and netting may disrupt forage fish access to spawning
beaches. Monitoring of the sites for forage fish spawn prior to any aquaculture activity can
provide information about whether the sites are currently providing spawning habitat. A
Before/After and Control/Impact (BACI) study can then be implemented at sites where spawn is
found to detect impacts from the various phases (seeding, tubes and netting, harvesting) of
geoduck aquaculture activities.
•

WA DNR has the in-house capacity (equipment and experienced staff) capable of performing
this data gathering.

Reference Site SelectionReference or control sites should be selected in areas that are similar to sites in beach shape,
sediment characteristics, benthic community, wave and tidal exposure but are expected to be
beyond the influence of the proposed aquaculture activity. Several potential reference sites
should be selected for each site and monitored at the same time, for the same parameters,
using the same methods as described above. In this way spatial variability can also be
estimated.

Adaptive Management Monitoring
Active adaptive management resembles an experimental design approach where a range of
alternative management strategies may be implemented, outcomes are monitored and
evaluated for necessary changes. This allows decision makers to more rapidly hone in on a true
optimal management strategy. Below are some examples of issues that may possibly be
investigated through an ‘active’ adaptive management approach at this geoduck aquaculture
site with a brief description of what would be involved.

Management to minimize predator exclosure (tubes, netting) effects on beach shape and
sediment characteristics.
An adaptive management approach would involve an experimental design with tubes
systematically placed at different densities and left in the beach for different time
periods (these would be the different ‘treatments’-also with no tubes in the control
sites). A priori criteria and management alternatives would be established (based on
the known variability from the baseline sampling) that would describe monitoring values

that indicate a need to change the management. For example, if the beach slope at the
highest density tube site with area net results in a beach slope, steepened beyond the
slope observed during baseline or in control sampling, the management alternative may
be establishment of a maximum allowable density of tubes, plus area netting.

Management to allow for recovery of sediment, beach shape and benthic community.
If changes are detected to sediment grain size distribution, organic content, or beach
slope, management alternatives can be implemented to assess whether recovery can
occur. For example must an entire farmed area be allowed to remain fallow for
successful recovery or is a there a minimal size, shape or placement that is adequate?
What period of time is required before a site is recovered to a point where no
parameters are significantly different from the reference sites? Can other aquaculture
activities occur on the site following harvest or must it be completely fallow?

Management to minimize entrainment of sediment in water column during geoduck harvest
Increased duration and physical extent of a turbidity plume or high levels of total
suspended solids downdrift of a harvest operation in comparison to ambient updrift
conditions may need to be managed with changes in harvest activities e.g. reduced
nozzle pressure of the hose or restriction of harvest to lower current/wave conditions.
Management to minimize effects of beach grooming on benthic assemblages and ecosystem
function.
Grooming of the beach to effectively avoid anoxic conditions within the tubes while not
significantly altering the native benthic community might be adaptively approached
through systematic ‘thinning’ the wrack washed onto the culture area by specific
percentage coverage or certain species (e.g. ulva) rather than indiscriminate removal of
all algae and seagrass debris.
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From:
To:
Subject:
Date:

LARSON, BRYAN (DNR)
"wilson99aps@aol.com"
Bond Information
Tuesday, January 13, 2015 1:30:55 PM

Steve,
I pulled the following from our internal guidance, and I am waiting on a phone call from someone to
verify our options:
Acceptable forms:
1.
Surety bond – Indemnifies for losses if contract performance is lacking the lessee is
usually charged a premium by the bonding company
2.
Bank Letter of Credit – This is an extension of credit. The bank basically has the lessee
pledge their assets to the bank if they use this type of bond.
3.
Savings account assignment – this transfers title to a savings account or can be cash but
must list DNR as the holder with the associated agreement number.
I looked through the file, and all my emails and I cannot find a letter that you sent from the Corp.
The only copy of a permit is NWS-2007-1226 for the Broehl parcel.
Bryan

Bryan Larson
Shellfish Program Specialist
Washington State Department of Natural Resources
360-902-1025
bryan.larson@dnr.wa.gov
www.dnr.wa.gov

From:
To:
Subject:
Date:
Attachments:

LARSON, BRYAN (DNR)
REEVES, BLAIN (DNR); PRUITT, BRAD (DNR)
CORP Conference Call
Wednesday, January 14, 2015 3:42:44 PM
Arcadia Point NW48.pdf
Myers NWP 48 2012.pdf
NWS-2012-1291 Seattle Shellfish.pdf

Blain,
After another phone conversation with Steve Wilson today regarding the permitting questions, I told
him that I would call Pam to start the process so that everyone is on the same page.
Brad suggested we conference call Pam to articulate what the DNR needs in order to process this
lease.
I have attached the 3 Corp Permits to this email that cover ALL ground that will be in the lease (20091719).
Each permit attached covers a section of the DNR tidelands that within the Trespass area and the
area to be leased. The footprint is the same, BUT the property parcels and in one case the permit
name (Seattle Shellfish) do not reference the lease or Arcadia Point.
In several conversations over the past few days, I have tried to explain to Steve that this will not be
sufficient to final signature of the lease. The DNR needs something (email, transfer of authorization,
or letter) from the Corp that will tie these 3 permits into the tidelands that encompass lease (20091719).
In order to keep this lease moving forward, I think the time has come for DNR to explain to Pam
what we need for documentation.

Bryan Larson
Shellfish Program Specialist
Washington State Department of Natural Resources
360-902-1025
bryan.larson@dnr.wa.gov
www.dnr.wa.gov

OEPARTMENTOFTHEARMV
SE-'TTLE OISTRJCl , CORPS OF ENGINEERS
P.O. BOX 375S
SEATTLE. WASHING TON 98124·37SS

DEC l 2 ?.012

Jam~s

L. Gibbons, Presidt.'.nt
Seattle Shellfish, LLC
2 10 I 4th A venue htst Suite ~0 1
Olympia, Washington 98.506
Rderenl~C :

NWS-.2012-- 129 l
Seattle Shclltisb, LLC

D~ar

Mr.

Gibb~ms:

\h~ have reviewed your appli<.:ation to '-'Ontinut> an existing aquatultun..· operation within rhc
approximate 0.75 acre tideland leased trom the property owners, Mr. rom and Ms. Karin
l .achine. located within parcel 22028-20-·0202.0, Totten Inlet. South Puget Sound. ncar Shelton.
l\·1ason County. \\'ashingtnn. The nperation (.:(msists of 0.5 a(~rcs cultivat.t!d in geodud clams.
Rased on the information you provided to us. Nationwide P~rmit (NWP) 48. Commercial
.O:..'hf:'/1/i:ih Ac{tWculrure . klivities (Federal Register Fcbruar:-· 2 I, 20 12. Vol. 77. No. }4 ),
authorizes your operation a~ depicted on the enclosed drawings da[ed December 12. 2012 .

.In order tor this authori7.ation to be valid. you must ensure the work is performed in
accordance with the enclos~.:~d .Vwionwide Perrnil -ll( limns and C'onditions . You must also
implement and abide by lhe enclosed Special Condition::..fiH· Comm<'rdal Shel(tish AquaculTure
Aciivities. Failor~ to comply ~ ith all applicable terms and conditions will in"alidatc your
authorization and could result in a Yiolation of Section 404 of the Clean Water Act and/or
Section I 0 of the Rivers and Harbors Act.
lhis authorization is val1d ·until March l K. .::0 17. unk!)s N\V P 48 is modified, reissued, or
prit' r 10 1h1 ~ date. lf yuu anenJ to con lmue commcn.:iai shdi ih h aq ua~uitwe opt.: rat1on~
attcr t\.·larch 18, 20 17, it is your responsihiHty 10 submit an application tm reauthoril..dtion prior
r~vok~d

h ) this expiration date.

lf you plan to expand your operation into a new area or an area of your kase in which tht:rc

has bctm no pre\·ious aquaculture activity (e.g. 0.25 acres), you need to obtain separate
authorization prior to undertaking those activities. In addition, if you plan to c hange the
cultivation or harv~sting method or th~ spcdes tuhivated in your existing opemt10n, you will
need w submit revised plans to this otllcc and C)btain our approvaJ before making any changes.
Please note, compensatory mitigation may be required for new impa<:ts and we may need to
reinitiate consuJtation with the National Marine Fisheries Service and U.S. Fish and Wildiife

/

-2-

St:rvice m ord(:r to e:suthuri u~ anv \.\Ork not alread)· included in th(· l~nclosl·d plans. Please be
rt~minded that you mus~ alSll obtain all Sta.te and iol·al permits that apply to thi ~ prGje~: l.
We have reviewed your proj ect pursuant to the requirements of the- Lndangt•red Spc,ies _,\ ct.
the Magnuson-S tev~ns Fishery Conservation and Management A~t . and the National HistOti(;
PrescrYation Act. We have determined this projc,~t ':om plies '""·ith the rl!quirements of thcr.;e lav"s
provided you comply with all terms and conditions of this authorizatinn. Your projel~r. also
wmplies with the Wa~hington State Depa1tment ,Jf E(.;ol")gy· s (Ecology) Water Quality
C\:rtification and the Coastal Zone Management Act requirements t<.n this NWP. N(> further
c.:omdination with E..:olog~ is required.
Pugct S<>Und is a water of the t.:nited SU:ncs. If you believe this is inaccurate~ you may
a preliminary or approved .Jurisdictional de1ermination (.10 }. If y<HI do request a
jurisdictional dctenn ination, please be aware that we may request additional information from
you to complett~ the .ID and that th..:- ....·ork authori7ed in thi~ lt~tter may nnt occur until the JD ha~
be.:n ~:mnpie~l~d.
~~quest

Thank you fnr your cooperation during l'ht! pennitting process. Wt: art~ int~r~sted in ynur
experience with (lUr Regulatory Program aud encourage you to (:omplclc '' (.USt omcr scrvi~c
survey form. This form and information about our program is a\-ailable on our website at
http:!/".. \.H\ .m ... s.usacl·.armv .mii!Missions!C i' il \Vurks!Regulatory .aspx. ·" · ..:l )py o~· this k tkr
with enclosures wi ll be furnished to Mr. Tom and tv1 s. Karin Lachine. 571 Southeast Dawm·i e''
Dri \e. Shciton~ Wash ington 98584. If you have any qut.'stions. pkasc wnl act our oiikc at
(206) 764-3495.
Sin~~ercly.

R i<· hard C!w n!:.!.
.... Prt,k·<.~t
.
Rt·gulator} Branl'h
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Reference: NWS- 2012-1291 Application by: Seattle Shellfish, LLC
Waterbody: Totten Inlet
Project Description: Existing shellfish farm
County: Mason
State: Washington
Location: In Totten Inlet, 571 SE Dawnview Drive, Shelton
Latitude/Longitude: 47.193772 N; -122.941253 W
Date: 12/12/2012
Sheet 1 of 3

Approx. Project Are•
Gqfe Eerth lm~~~erv
Aprl! 30, 2009
Application by: Seattle Shellfish, LLC
Waterbody: Totten Inlet
Proj ect Detcrfptfon: Exlsmg shellfish farm
County: Mason
Stae: Washington
Location: In Totten Inlet, 571 SE Daw nview Dr ive. Shelton
~eference: NWS. 2.012-1291

LRJ.tude/Lonaltude; 47.193772 N; -122.942253W
Date: 12/12/12

Sheet Z of 3

Lachine (Arca dia) Project Area

MHHW (Shoreline)

380'

Planted (geoduck) .5 acres
Un lanted .25 acres

Reference: NWS.. 2012-1291 Apptication by: Seatt(e Shellfish, LLC
Waterbody: Totten Inlet
Project Description:. Existing shellfish farm
State: Washington
County: M ason
Location: In Totten Inlet, 571 SE Dawnview Drive, Shelton
latitude/Longitude: 47.193772 N; -122.942253 W

Date: 12/12/2012
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From:
To:
Cc:
Subject:
Date:
Attachments:
Importance:

LARSON, BRYAN (DNR)
Pamela.Sanguinetti@usace.army.mil
PRUITT, BRAD (DNR)
DNR- Arcadia Point Seafoods NW48
Tuesday, June 10, 2014 8:59:00 AM
Arcadia Point NW48.pdf
High

Pam,
We are currently processing Arcadia Point Seafood’s application and JARPA for the Geoduck
Aquaculture Lease they would like to enter into with the DNR on the ground they currently are
harvesting under the Right of Entry that was entered into in 2013.
Reading through some of the paperwork, I came across their Nationwide 48 Permit and noticed they
are covered until March 18, 2017. That brought up a question I have to ask on the process they will
need to go through to get a new permit when they could be two years into a lease by then.
Can you please get back to me at your earliest convenience to explain this process, so we can
proceed with our application?
Thanks,
Bryan

Bryan Larson
Shellfish Program Specialist
Washington State Department of Natural Resources
360-902-1025
bryan.larson@dnr.wa.gov
www.dnr.wa.gov

From:
To:
Subject:
Date:
Attachments:

LARSON, BRYAN (DNR)
"wilson99aps@aol.com"
Documents
Tuesday, November 18, 2014 10:19:22 AM
Arcadia Exhibit B - Worksheet.pdf
mdns Draft Arcadia Seafood 10-22-14.pdf
Summ of Find Draft Arcadia Seafood 10-22-14.pdf

Steve,
Here are the documents Brad called about this morning.
Call with questions if you have them.
Thanks,
Bryan

Bryan Larson
Shellfish Program Specialist
Washington State Department of Natural Resources
360-902-1025
bryan.larson@dnr.wa.gov
www.dnr.wa.gov

Arcadia Point Seafoods
PLAN OF OPERATIONS
EXHIBIT B

1.

DESCRIPTION OF PERMITTED USE
A.
Existing Improvements. None
B.

Proposed Improvements. Cultivate 1.22 acres of Geoduck Clams for
commercial harvest and sale. The length of a single cycle from initial planting to
final harvest may be as short as six years or long as nine years, followed by
repeated growing and harvest cycles as allowed by permits and lease.
To protect juvenile Geoduck clams from predators, 4 in. diameter by 10 in. long
PVC tubes will be pushed vertically into the beach substrate at a density not to
exceed one tube per square foot. Approximately 3 in. to 5 in. of the tubes are
exposed above the surface of the sand. The juvenile clams will be put into the
tubes and individual mesh caps will be placed over the end of each tube and
secured with a specialized rubber band containing the compound EPDM to
withstand UV light and saltwater. The tubes and mesh caps act as barriers to the
numerous predators in the intertidal zone. Placement of the tubes, seed in the
tubes, and mesh caps/bands over the tubes will be done by hand. After the tubes
have been planted and capped, they may be covered with a 40 ft.x 40 ft. squares
of area netting as a containing measure and/or for predator discouragement.
During placement, the netting is pinned to the sand with 24 in. long hairpin
shaped rebar spaced every five feet around the perimeter. These improvements
typically stay in place for 2 years before being removed.

2.

SURVEYS.
A.

3.

Tenant shall visually inspect the harvest area for presence of herring using
the herring egg photographs at
http://www.flickr.com/photos/wastatednr/sets/72157630049550012 for
reference] prior to conducting any operations during the herring spawning
window of February 15 to April 14.
i. If herring eggs are present on the property, Tenant must immediately
notify DNR and cease all harvesting and maintenance activity for a
period of 14 days.
ii. After 14 days, Tenant may conduct a follow up herring spawn survey or
inspection. If no herring eggs are present Tenant may begin harvesting
and maintenance activities without further notice to DNR.

OPERATIONS.

Aquatic Lands Aquaculture Lease
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Lease No. 20-091719

A. Tenant shall design and secure predator exclusion and fencing devices so they do
not break free and litter surrounding areas.
B. Tenant shall remove predator exclusion devices as soon as practical.
C. Tenant shall remove any litter or debris from the Property before the next
incoming tide, and when each day’s harvest is completed. Tenant shall secure
materials such as bags, tools, markers, rebar, or nets and not store them for
longer than seven days in intertidal areas.
D. Tenant shall identify and regularly patrol areas where debris accumulates
because of prevailing winds, currents, or other cause. Tenant shall retrieve any
litter or debris that escapes the farm operation and, if necessary, shall employ
divers in deeper water.
E. Tenant shall use non-lethal predator control methods such as exclusion,
relocation, and other physical deterrents when feasible.
F. Beach access routes to shellfish aquaculture leaseholds for vehicles, equipment or
personnel on foot will be established to minimize impacts to sensitive aquatic
resources, such as forage fish spawning areas and aquatic vegetation. Specific
access methods will be defined by the tenant in conjunction with DNR and
designated in the lease.
G. For hydraulic harvest methods Tenant shall:
[i
Operate temporary harvest water pumps waterward of the deepest
occurrence of aquatic vegetation.]
i.
Anchor temporary harvest water pumps in shallow water only if no
submerged vegetation is present.
ii.
Use pump intake screens in accordance with NMFS and WDFW
criteria to minimize potential entrainment of aquatic organisms.
iii.
Harvest only with hand held low-pressure water-jets limited to 100 psi
with a nozzle inside tip diameter of 5/8-inch or less.
iv.
Conduct all harvesting so it does not exceed state turbidity standards
established by the Washington State Department of Ecology (WAC
173-201A-210).
v.
For steeper gradient tidelands, take protective measures at each
harvest point for sediment containment with either sand-filled cloth
tubes or another DNR approved method.

Aquatic Lands Aquaculture Lease
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4.

GENERAL OPERATIONS.
A.
Tenant shall minimize noise from pumps, generators, and other mechanical
devices, radios, etc. to not exceed the State noise standard for residential
areas of (WAC 173-60-040).
B.

Tenant shall minimize nighttime lighting for safe and efficient operations and
to not unnecessarily illuminate the surrounding environment.

C.

Tenant shall prepare a contingency plan for addressing petroleum product
toxic material spills in the intertidal area, and provide a copy to the
Department of Natural Resources.

D.

Tenant shall provide the following reference materials to employees working
on the Property and train them to identify Herring spawn and understand
standards for bilge water, sewage, and spill cleanup in marine waters:
i.
Herring:
http://www.pugetsoundnearshore.org/technical_papers/marine_fish.p
df
http://www.flickr.com/photos/wastatednr/sets/72157630049550012
ii.
Bilge Water:
http://www.ecy.wa.gov/programs/wq/nonpoint/CleanBoating/fuel.htm
l
iii.
Sewage:
http://www.ecy.wa.gov/programs/wq/nonpoint/CleanBoating/sewage.
html
iv.
Spill Cleanup:
http://www.ecy.wa.gov/programs/wq/nonpoint/CleanBoating/laws.ht
ml
[v.
The contingency plan for addressing petroleum spills.

E.

Tenant shall maintain spill prevention kits that include absorbent materials
for all equipment on site to address spills of hydraulic fluids and fuels from
vessels, vehicles, and other equipment. Tenant shall notify DNR and
appropriate agencies of any spills in accordance with the Lease.
Tenant shall:
i.
Routinely service all equipment to prevent loss of harmful fluids
including any hydraulic fluid or petroleum product.
ii.
Document inspections in writing.

Aquatic Lands Aquaculture Lease
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F.

At DNR’s written request, or annually on the Lease commencement
anniversary date, Tenant shall provide the following records on operations
unless stated otherwise in writing. The records shall include GPS coordinates
using the NAD 83 coordinate system and noted in decimal degrees that depict
the location(s) and extent(s) of the farm site(s).
Tenant shall provide:
i.
Harvest records including weight and species.
ii.
Harvest total weights and total harvest dollar value of farmed
products.
iii.
Records for the timing, location, number, type, and description of
predator protection installations.
iv.
Records for geoduck, seed planting numbers, locations, dates, and
sizes.
v.
Records for survivor rates and growth data by location and year-class
from farm inspections during grow out.
vi.
Vehicle leak inspection records.

Aquatic Lands Aquaculture Lease
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DRAFT
MITIGATED DETERMINATION OF NONSIGNIFICANCE
Description of proposal: The Washington Department of Natural Resources (WDNR) proposes to issue a lease,
agreement (No. 20-091719) with Blind Dog Enterprises, dba Arcadia Point Seafood (Arcadia Seafood), to allow planting,
maintenance, grow out, and harvest of geoduck clams located on approximately 1.2 acre of tidelands in Totten Inlet. The
state-owned aquatic lands front Government Lot 2, in Section 18, Township 21 North, Range 1 West, W.M., in Mason
County, Washington. Term of the lease is proposed to be 10 years. Juvenile geoduck would be planted in PVC tubes,
covered by nets, and grown-out until harvested as they reach market size in approximately seven years. The harvest
would be done by beach crews (at low tide), or by divers (when the tract is covered in water). Harvest would be
conducted by using low pressure hydraulic wands. Harvest activities would include the use of a diesel powered barge,
smaller outboard gasoline powered boats, and pumps. The current proposal is part of a limited "pilot" program for
assessing the viability of conducting geoduck aquaculture on state-owned tidelands. Additional information about the
proposal can be found in the attached document titled WDNR Summary of Findings.
Description of mitigation: The following mitigation shall be implemented by the proponent as a condition of
the proposed WDNR Lease:
•

•

•

•

•

•
•

For hydraulic harvest, tenant shall harvest only with hand held low-pressure water-jets limited to 100 psi with a
nozzle inside tip diameter of 5/8-inch or less, and conduct all harvesting so it does not exceed state turbidity
standards established by the Washington State Department of Ecology (WAC 173-201A-210).
Access to the site for farm operations shall be from the water only (not the uplands). But if farm operations do
require access from the uplands, beach access routes to shellfish aquaculture leaseholds for vehicles, equipment or
personnel on foot will be established to minimize impacts to sensitive aquatic resources, such as forage fish
spawning areas and aquatic vegetation. Specific access methods will be defined by the tenant in conjunction with
DNR and designated in the lease.
Tenant shall conduct herring spawn surveys or tenant shall visually inspect the harvest area for presence of
herring using the herring egg photographs at:
https://www.flickr.com/photos/wastatednr/sets/72157630049550012
for reference prior to conducting any operations during the herring spawning window of January 15 to March 31.
If herring eggs are present on the property, tenant must immediately notify DNR and cease all harvesting and
maintenance activity for a period of 14 days. After 14 days, tenant may conduct a follow up herring spawn
survey or inspection. If no herring eggs are present Tenant may begin harvesting and maintenance activities
without further notice to DNR.
Tenant shall design and secure predator exclusion and fencing devices so they do not break free and litter
surrounding areas. Tenant shall remove any litter or debris from the Property before the next incoming tide, and
when each day’s harvest is completed. Tenant shall secure materials such as bags, tools, markers, rebar, or nets
and not store them for longer than seven days in intertidal areas. Tenant shall identify and regularly patrol areas
where debris accumulates because of prevailing winds, currents, or other cause, and retrieve any litter or debris
that escapes the farm operation and, if necessary, shall employ divers in deeper water.
Tenant shall maintain spill prevention kits that include absorbent materials for all equipment on site to address
spills of hydraulic fluids and fuels from vessels, vehicles, and other equipment. Tenant shall notify DNR and
appropriate agencies of any spills in accordance with the Lease. Routinely service all equipment to prevent loss
of harmful fluids and including any hydraulic fluid or petroleum product, and document inspections in writing
Tenant shall minimize nighttime lighting for safe and efficient operations and to not unnecessarily illuminate the
surrounding environment.
Tenant shall minimize noise from pumps, generators, and other mechanical devices, radios, etc. to not exceed the
State noise standard for residential areas of (WAC 173-60-040).]

DRAFT
Proponent: Blind Dog Enterprises, dba Arcadia Point Seafood , SE 130 Lynch Road, Shelton, Washington 98584
Location of proposal, including street address, if any: The state managed tidelands proposed to be harvested
front Government Lot 2, in Section 18, Township 21 North, Range 1 West, W.M. in Mason County. See Attached
vicinity map.
Lead agency: Department of Natural Resources
The lead agency for this proposal has determined that it does not have a probable significant adverse impact on
the environment if mitigation measures are used. An environmental impact statement (EIS) is not required
under RCW 43.21C.030 (2) (c). This decision was made after review of a completed environmental checklist
and other information on file with the lead agency. This information is available to the public on request.

This MDNS is issued under WAC 197-11-340(2); the lead agency will not act on this proposal for 14 days
from
. Comments must be submitted by
.
Responsible official: Kristin Swenddal
Position/title: Aquatics Division Manager
Address:
1111Washington St. SE
PO Box 47027
Olympia, WA 98504-7027
Date

There is no agency SEPA appeal.
Attachment

Signature

Phone: (360) 902-1100

___________________________________

DRAFT
WDNR Summary of Findings
Geoduck Clam Farm Proposal - SEPA Environmental Review
Project Description:
The Department of Natural Resources (DNR) is considering a ten (10) year lease to allow
planting, maintenance, grow out, and harvest of an approximately 1.2 acre geoduck aquaculture
farm in Totten Inlet, Mason County, Washington. The proposal is part of a limited "pilot"
program for assessing the viability of conducting geoduck aquaculture on state-owned tidelands.
The lease area would be located between approximately +1.5' and -4.5' in tidal elevation, and
would include installation of predator protection devices, including PVC tubes and netting. The
predator protection devices would be used to protect juvenile geoduck for the first 2 to 4 years
until they are able to more naturally fend off predators. The tubes and nets are to be removed
when no longer needed. After grow-out, the geoduck would be harvested by beach crews at low
tide, or by divers at high tide as they reach market size in approximately 7 years. Both beach
crews and divers would harvest geoduck using low pressure hydraulic wands. The water would
be injected into the substrate adjacent to each geoduck. Geoduck would be individually pulled
from the substrate by hand, placed in tote baskets, and transferred to a barge or scow moored in
deep water and then be transported by boat to nearby Arcadia Point boat launch. The frequency,
magnitude and timing of harvest events would be determined by multiple factors including
weather, market demand, PSP closures, or other environmental factors. Harvest activities could
include the use of a diesel powered barge, smaller outboard gasoline powered boats, and pumps.
Additional geoduck seed would be authorized to be planted during the term of the lease. A three
acre pocket estuary is located on private lands to the west of the proposed geoduck farm. A small
steam drains from the estuary north of the proposed lease area. To ensure ingress and egress is
maintained for habitat purposes and recreational use, DNR would not lease any additional
tidelands north of the proposed lease boundary as shown in the attached stewardship map.
Lands in the higher inter-tidal, shoreward of the proposed lease area, are privately owned leaving
no access from the shoreline for public use or for farm operations by the proponent. If crews do
access the farm from the uplands, an access plan would be required to reduce impacts on nearshore habitat. The proponent does not plan to use vehicles on the tidelands.

Key Findings:
The use of the low pressure hoses and a hydraulic wand system to extract geoduck, and the
movement of hydraulic hoses used to support the harvest operation, poses a moderate risk of
temporarily increasing turbidity in the water column and disturbing the benthic community. Due
to the lack of vegetation in the area of the farm operation, there is little risk of impacts to
vegetation. No eelgrass (Zostera marina or Zostera japonica) has been found on the proposed
lease site. The nearest documented forage fish spawning habitat is more than 300 feet from the
area of operations. There is the potential for impacting forage fish habitat if crews were to
frequently access the farm from the uplands in areas where forage fish spawn. Herring are
documented to spawn within one mile of the proposed farm site, and are known to spawn on
structures including aquaculture improvements such as predator control net and tubes.
Maintenance or removal of predator control improvements could impact herring spawn when
eggs are present. Use of vessel motors, pump motors, and hydraulic systems offer some potential
of petroleum spillage and discharge of exhaust. Work accomplished after dark may cause

DRAFT
additional light or glare from artificial lighting. Hydraulic pumps and other combustion motors
may increase short term noise levels while in operation. Aesthetic impacts are expected during
the time when predator control devices (net and tubes) are in place during the first 3-4 years.
Very little visual impacts would remain once predator control netting and tubes have been
removed. The presence of predator control devices and work crews on the tidelands increases the
risk of incorporating refuse into the aquatic ecosystem. As the proprietary manager of the harvest
site, WDNR will incorporate required mitigation measures into the use authorization agreement
for the proposed use. See potential impacts and required mitigation below.
Other permits and approvals are needed: Nationwide Permit 48 – Army Corps of Engineers,
Commercial Shellfish License and Harvest Site Certification – Department of Health, and
WDFW Aquatic Farm Registration.
WDNR reviewed the information submitted by the proponent with the SEPA Checklist. Based
on this review, WDNR staff determined that the project, as proposed, will not have a probable
significant adverse impact on the environment if the following specific mitigation measures are
implemented.

Potential Impacts and Required Mitigation:
The following bullets list potential impacts identified by WDNR during the environmental review
process and also include required measures for mitigation:
•

•

•

Harvesting geoduck by hydraulic wand requires pumping sea water into the substrate to
loosen and allow the geoduck to be removed. This method of harvest and the movement
of hydraulic hoses may increase sediment re-suspension, turbidity, and have an impact on
benthic organisms within the vicinity of the harvest site. Increased sediment resuspension and turbidity could alter sediment composition and negatively affect biota.
Recovery rates of benthic organisms following physical disturbance depend on a variety
of physical, chemical, and biological factors. Harvest shall only be undertaken using
low-pressure water-jets with a nozzle inside tip diameter of 5/8-inch or less. The nozzles
shall be hand-held and controlled by the operator. The nozzle pressure must be limited to
100 psi (as measured at the pump). Harvesting shall be conducted in a manor not to
exceed state turbidity standards established by the State Department of Ecology (WAC
173-201A-210).
Harvest activity should be conducted from the water only to reduce foot traffic across
potential forage fish habitat, aquatic vegetation, and the benthic community on aquatic
lands adjacent to the geoduck tract. If crew access is necessary from the upland, beach
access routes will be established to minimize impacts to sensitive aquatic resources, such
as fish spawning areas and aquatic vegetation. The proponent shall conduct herring
spawn surveys or visually inspect the harvest area for presence of herring eggs prior to
conducting any maintenance or harvesting during the herring spawning window of
January 15 to March 31. If herring eggs are present, operations shall cease for a period of
14 days. After 14 days the proponent may conduct a follow up herring survey or
inspection. If no herring eggs are present the proponent may begin harvesting and
maintenance activities.
There is potential for predator control devices, refuse, and other materials to be lost
resulting from activity at the site. The proponent shall remove any litter or debris from
the lease area before the next incoming tide, and when each day’s harvest is completed.
Tenant shall secure materials such as bags, tools, markers, rebar, or nets and not store
them for longer than seven days in intertidal areas. Predator exclusion devices such as

DRAFT
•

•
•

nets or PVC pipe must be installed securely so they do not break free and litter
surrounding areas, and the proponent shall patrol areas where debris accumulates and
retrieve any debris that escapes the farm operation.
This project will result in short-term risk of petroleum spill and outboard motor and/ or
barge exhaust during maintenance and harvesting operations. The proponent shall
routinely service all equipment to prevent loss of harmful fluids including any hydraulic
fluid or petroleum product, and maintain spill prevention kits that include absorbent
materials for all equipment on site to address spills of hydraulic fluids and fuels from
vessels, vehicles, and other equipment. Tenant shall notify DNR and appropriate agencies
of any spills in accordance with the Lease. Prepare a contingency plan for addressing
petroleum product toxic material spills in the intertidal area.
Proponents shall minimize nighttime lighting to only that necessary for safe and efficient
operations and not unnecessarily illuminate the surrounding environment.
There would be short term noise from maintenance and harvesting activities that could
potentially result in periodic disruption to shoreline property owners. The proponent
shall minimize noise from pumps, generators, and other mechanical devices, radios, etc.
The State noise standard for residential areas is 55 dBA (WAC 173-60-040) and it shall
not be exceeded.

Remaining Impacts:
It is expected that the mitigation measures described above will adequately protect the natural
environment and limit aesthetic impacts.

Responsible official: Kristin Swenddal
Position/title: Aquatics Division Manager
Address:
1111 Washington St. SE
PO Box 47027
Olympia, WA 98504-7027

Attachment: Map

Phone: (360) 902-1100

From:
To:
Subject:
Date:
Attachments:

PRUITT, BRAD (DNR)
LARSON, BRYAN (DNR)
Draft e-mail to Steve and Vicki
Monday, November 24, 2014 11:15:49 AM
mdns Arcadia Seafood 11-24-14.pdf
Summ of Find Arcadia Seafood 11-24-14.pdf

Bryan, add any comments about the Exhibit B draft. I don’t care if this sent from you or me. Brad

Steve & Vicki:
Thanks for the response on the SEPA documents and our Exhibit B Drafts. You caught some things I
should have caught before sending the documents to you. Attached are the final SEPA drafts that I’d like
to get over to our SEPA center for posting.
I’ve updated the Summary of Findings and MDNS to make all but two of your requested changes.

·
·

·

Fencing – This standard language, if you don’t use predator exclusion fencing then it
shouldn’t affect your operation.
Noise – the state standard is outlined in WAC 173-60-040. This is the standard we’d like to
maintain for all of our geoduck leases and is consistent with our experience with our
wildstock program equipment and harvests.
“Intermittent” stream – Our DNR forest practice GIS spatial data considers this creek a type
4 perennial stream, however, WDFW does not show it as having any documented fish runs.
I’d like to leave it referred to as a stream.

Hope all of this is acceptable to you. Please call either Bryan or me with any questions.

MITIGATED DETERMINATION OF NONSIGNIFICANCE
Description of proposal: The Washington Department of Natural Resources (WDNR) proposes to issue a lease,
agreement (No. 20-091719) with Blind Dog Enterprises, dba Arcadia Point Seafood, to allow planting, maintenance, grow
out, and harvest of geoduck clams located on approximately 1.2 acre of tidelands in Totten Inlet. The state-owned aquatic
lands front a portion of Government Lot 2, in Section 28, Township 20 North, Range 2 West, W.M., in Mason County,
Washington. Term of the lease is proposed to be 10 years. Juvenile geoduck would be planted in PVC tubes, covered by
nets, and grown-out until harvested as they reach market size in approximately seven years. The harvest would be done
by beach crews (at low tide), or by divers (when the tract is covered in water). Harvest would be conducted by using low
pressure hydraulic wands. Harvest activities would include the use of a diesel powered barge, smaller outboard gasoline
powered boats, and pumps. The current proposal is part of a limited "pilot" program for assessing the viability of
conducting geoduck aquaculture on state-owned tidelands. Additional information about the proposal can be found in the
attached document titled WDNR Summary of Findings.
Description of mitigation: The following mitigation shall be implemented by the proponent as a condition of
the proposed WDNR Lease:
•

•

•

•

•

•
•

For hydraulic harvest, tenant shall harvest only with hand held low-pressure water-jets limited to 100 psi with a
nozzle inside tip diameter of 5/8-inch or less, and conduct all harvesting so it does not exceed state turbidity
standards established by the Washington State Department of Ecology (WAC 173-201A-210).
Access to the site for farm operations shall be from the water only (not the uplands). But if farm operations do
require access from the uplands, beach access routes to shellfish aquaculture leaseholds for vehicles, equipment or
personnel on foot will be established to minimize impacts to sensitive aquatic resources, such as forage fish
spawning areas and aquatic vegetation. Specific access methods will be defined by the tenant in conjunction with
DNR and designated in the lease.
Tenant shall conduct herring spawn surveys or tenant shall visually inspect the farm area for presence of herring
spawn using the herring egg photographs at: https://www.flickr.com/photos/wastatednr/sets/72157630049550012
for reference prior to conducting any operations during the herring spawning window of January 15 to March 31.
If herring eggs are present on the property, tenant must immediately notify DNR and cease all harvesting and
maintenance activity for a period of 14 days. After 14 days, tenant may conduct a follow up herring spawn
survey or inspection. If no herring eggs are present Tenant may begin harvesting and maintenance activities
without further notice to DNR.
Tenant shall design and secure predator exclusion and fencing devices so they do not break free and litter
surrounding areas. Tenant shall remove any litter or debris from the Property before the next incoming tide, and
when each day’s farm activities are completed. Tenant shall secure materials such as bags, tools, markers, rebar,
or nets and not store them for longer than seven days in intertidal areas. Tenant shall identify and regularly
patrol areas where debris accumulates because of prevailing winds, currents, or other cause, and retrieve any litter
or debris that escapes the farm operation and, if necessary, shall employ divers in deeper water.
Tenant shall maintain spill prevention kits that include absorbent materials for all equipment on site to address
spills of hydraulic fluids and fuels from vessels, vehicles, and other equipment. Tenant shall notify DNR and
appropriate agencies of any spills in accordance with the Lease. Tenant shall routinely service all equipment to
prevent loss of harmful fluids including any hydraulic fluid or petroleum product, and document inspections in
writing
Tenant shall minimize nighttime lighting for safe and efficient operations and to not unnecessarily illuminate the
surrounding environment.
Tenant shall minimize noise from pumps, generators, and other mechanical devices, radios, etc. to not exceed the
State noise standard for residential areas (WAC 173-60-040).

Proponent: Blind Dog Enterprises, dba Arcadia Point Seafood, 240 SE Arcadia Point Road, Shelton, Washington
98584
Location of proposal, including street address, if any: The state managed tidelands proposed to be farmed
fronting a portion of Government Lot 2, in Section 28, Township 20 North, Range 2 West, W.M. in Mason County. See
Attached vicinity map.
Lead agency: Department of Natural Resources
The lead agency for this proposal has determined that it does not have a probable significant adverse impact on
the environment if mitigation measures are used. An environmental impact statement (EIS) is not required
under RCW 43.21C.030 (2) (c). This decision was made after review of a completed environmental checklist
and other information on file with the lead agency. This information is available to the public on request.

This MDNS is issued under WAC 197-11-340(2); the lead agency will not act on this proposal for 14 days
from
. Comments must be submitted by
.
Responsible official: Kristin Swenddal
Position/title: Aquatics Division Manager
Address:
1111Washington St. SE
PO Box 47027
Olympia, WA 98504-7027
Date

There is no agency SEPA appeal.
Attachment

Signature

Phone: (360) 902-1100

___________________________________

WDNR Summary of Findings
Geoduck Clam Farm Proposal - SEPA Environmental Review
Project Description:
The Department of Natural Resources (DNR) is considering a ten (10) year lease to allow
planting, maintenance, grow out, and harvest of an approximately 1.2 acre geoduck aquaculture
farm in Totten Inlet, Mason County, Washington. The proposal is part of a limited "pilot"
program for assessing the viability of conducting geoduck aquaculture on state-owned tidelands.
The lease area would be located between approximately +1.5' and -4.5' in tidal elevation, and
would include installation of predator protection devices, including PVC tubes and netting. The
predator protection devices would be used to protect juvenile geoduck for the first 18 to 24
months years until they are able to more naturally fend off predators. The tubes and nets are to be
removed when no longer needed. After grow-out, the geoduck would be harvested by beach
crews at low tide, or by divers at high tide as they reach market size in approximately 6 years.
Both beach crews and divers would harvest geoduck using low pressure hydraulic wands. The
water would be injected into the substrate adjacent to each geoduck. Geoduck would be
individually pulled from the substrate by hand, placed in tote baskets, and transferred to a barge
or scow moored in deep water and then be transported by boat to nearby Arcadia Point boat
launch. The frequency, magnitude and timing of harvest events would be determined by multiple
factors including weather, market demand, PSP closures, or other environmental factors. Harvest
activities could include the use of a diesel powered barge, smaller outboard gasoline powered
boats, and pumps. Additional geoduck seed would be authorized to be planted during the term of
the lease. A three acre pocket estuary is located on private lands to the west of the proposed
geoduck farm. A small stream drains from the estuary north of the proposed lease area. To
ensure ingress and egress is maintained for habitat purposes and recreational use, DNR would not
lease any additional tidelands north of the proposed lease boundary as shown in the attached
stewardship map.
Lands in the higher inter-tidal, shoreward of the proposed lease area, are privately owned leaving
no access from the shoreline for public use or for farm operations by the proponent. If crews do
access the farm from the uplands, an access plan would be required to reduce impacts on nearshore habitat. The proponent does not plan to use vehicles on the tidelands.

Key Findings:
The use of the low pressure hoses and a hydraulic wand system to extract geoduck, and the
movement of hydraulic hoses used to support the harvest operation, poses a moderate risk of
temporarily increasing turbidity in the water column and disturbing the benthic community. Due
to the lack of vegetation in the area of the farm operation, there is little risk of impacts to
vegetation. No native eelgrass (Zostera marina) has been found on the proposed lease site. The
nearest documented forage fish spawning habitat is more than 300 feet from the area of
operations. There is the potential for impacting forage fish habitat if crews were to frequently
access the farm from the uplands in areas where forage fish spawn. Herring are documented to
spawn within one mile of the proposed farm site, and are known to spawn on structures including
aquaculture improvements such as predator control net and tubes. Maintenance or removal of
predator control improvements could impact herring spawn when eggs are present. Use of vessel
motors, pump motors, and hydraulic systems offer some potential of petroleum spillage and

discharge of exhaust. Work accomplished after dark may cause additional light or glare from
artificial lighting. Hydraulic pumps and other combustion motors may increase short term noise
levels while in operation. Aesthetic impacts are expected during the time when predator control
devices (net and tubes) are in place during the first 18-24 months. Very little visual impacts
would remain once predator control netting and tubes have been removed. The presence of
predator control devices and work crews on the tidelands increases the risk of incorporating
refuse into the aquatic ecosystem. As the proprietary manager of the farm site, WDNR will
incorporate required mitigation measures into the use authorization agreement for the proposed
use. See potential impacts and required mitigation below.
Other permits and approvals are needed: Nationwide Permit 48 – Army Corps of Engineers,
Commercial Shellfish License and Harvest Site Certification – Department of Health, and
WDFW Aquatic Farm Registration.
WDNR reviewed the information submitted by the proponent with the SEPA Checklist. Based
on this review, WDNR staff determined that the project, as proposed, will not have a probable
significant adverse impact on the environment if the following specific mitigation measures are
implemented.

Potential Impacts and Required Mitigation:
The following bullets list potential impacts identified by WDNR during the environmental review
process and also include required measures for mitigation:
•

•

•

Harvesting geoduck by hydraulic wand requires pumping sea water into the substrate to
loosen and allow the geoduck to be removed. This method of harvest and the movement
of hydraulic hoses may increase sediment re-suspension, turbidity, and have an impact on
benthic organisms within the vicinity of the harvest site. Increased sediment resuspension and turbidity could alter sediment composition and negatively affect biota.
Recovery rates of benthic organisms following physical disturbance depend on a variety
of physical, chemical, and biological factors. Harvest shall only be undertaken using
low-pressure water-jets with a nozzle inside tip diameter of 5/8-inch or less. The nozzles
shall be hand-held and controlled by the operator. The nozzle pressure must be limited to
100 psi (as measured at the pump). Harvesting shall be conducted in a manner not to
exceed state turbidity standards established by the State Department of Ecology (WAC
173-201A-210).
Farming activities should be conducted from the water only to reduce foot traffic across
potential forage fish habitat, aquatic vegetation, and the benthic community on aquatic
lands adjacent to the geoduck tract. If crew access is necessary from the upland, beach
access routes will be established to minimize impacts to sensitive aquatic resources, such
as fish spawning areas and aquatic vegetation. The proponent shall conduct herring
spawn surveys or visually inspect the farm area for presence of herring eggs prior to
conducting any maintenance or harvesting during the herring spawning window of
January 15 to March 31. If herring eggs are present, operations shall cease for a period of
14 days. After 14 days the proponent may conduct a follow up herring spawn survey or
inspection. If no herring eggs are present the proponent may begin harvesting and
maintenance activities.
There is potential for predator control devices, refuse, and other materials to be lost
resulting from activity at the site. The proponent shall remove any litter or debris from
the lease area before the next incoming tide, and when each day’s farm activities are
completed. Tenant shall secure materials such as bags, tools, markers, rebar, or nets and

•

•
•

not store them for longer than seven days in intertidal areas. Predator exclusion devices
such as nets or PVC pipe must be installed securely so they do not break free and litter
surrounding areas, and the proponent shall patrol areas where debris accumulates and
retrieve any debris that escapes the farm operation.
This project will result in short-term risk of petroleum spill and outboard motor and/ or
barge exhaust during maintenance and harvesting operations. The proponent shall
routinely service all equipment to prevent loss of harmful fluids including any hydraulic
fluid or petroleum product, and maintain spill prevention kits that include absorbent
materials for all equipment on site to address spills of hydraulic fluids and fuels from
vessels, vehicles, and other equipment. Tenant shall notify DNR and appropriate agencies
of any spills in accordance with the Lease. The proponent shall prepare a contingency
plan for addressing petroleum product toxic material spills in the intertidal area.
Proponent shall minimize nighttime lighting to only that necessary for safe and efficient
operations and not unnecessarily illuminate the surrounding environment.
There would be short term noise from maintenance and harvesting activities that could
potentially result in periodic disruption to shoreline property owners. The proponent
shall minimize noise from pumps, generators, and other mechanical devices, radios, etc.
The State noise standard for residential areas is 55 dBA (WAC 173-60-040) and it shall
not be exceeded.

Remaining Impacts:
It is expected that the mitigation measures described above will adequately protect the natural
environment and limit aesthetic impacts.

Responsible official: Kristin Swenddal
Position/title: Aquatics Division Manager
Address:
1111 Washington St. SE
PO Box 47027
Olympia, WA 98504-7027

Attachment: Map

Phone: (360) 902-1100

From:
To:
Cc:
Subject:
Date:
Attachments:

Sid Bechtolt
LARSON, BRYAN (DNR); IVEY, STEVE (DNR)
wilson99aps@aol.com
FW: 3313.dwg
Friday, October 10, 2014 10:05:06 AM
3313_PG 1_ARCADIA PT SEAFOOD.dwg
3313_PG 2-3_ARCADIA PT SEAFOOD.dwg

Hello Bryan and Steve:
The .dwg files for the Arcadia Point Seafood Geoduck lease are attached. I also put hard copies in
the mail to Bryan which will probably arrive today.
Let me know if you need anything more.
Have a great weekend.
Regards,
Sid Bechtolt
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IN PERFORMING THIS SURVEY, I HAVE HELD THE LOCATIONS OF THE
GOVERNMENT MEANDER LINE AND THE OUTER OYSTER TRACT BOUNDARY AS
ESTABLISHED IN THAT SURVEY BY DANIEL F. HOLMAN RECORDED IN VOLUME 23
OF SURVEYS, PAGE 80 (REFERENCE NO. 8). IT SHOULD BE NOTED THAT
THOSE SURVEYS LISTED AS REFERENCES 1, 4, 5, 6 AND 7 SHOW DIFFERENT
AND VARIED LOCATIONS OF THE GOVERNMENT MEANDER LINE THAN REFERENCE
8. MY EXAMINATION CONVINCES ME THAT MR. HOLMAN HAS EMPLOYED THE
CORRECT METHODS IN DETERMINING THE MEANDER LINE AND OYSTER TRACT
BOUNDARY LOCATIONS AND RELATING THEM TO EACH OTHER.
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THOSE SECOND-CLASS TIDELANDS LYING BEYOND THE OUTER BOUNDARY OF
THE ABOVEDESCRIBED OYSTER TRACT AND ABOVE THE LINE OF EXTREME LOW
TIDE HAVE NEVER BEEN SOLD AND REMAIN IN THE OWNERSHIP OF THE STATE
OF WASHINGTON.

REFERENCES
1) VOLUME 3 OF SURVEYS, PAGE 7 BY ROGER D. LOVITT.
2) VOLUME 8 OF SURVEYS, PAGE 2 BY JAMES E. KEYES.
3) VOLUME 12 OF SURVEYS, PAGE 152 BY HENRY T. VANOVERBEKE.
4) VOLUME 16 OF SURVEYS, PAGE 5 BY DANIEL F. HOLMAN.
5) VOLUME 18 OF SURVEYS, PAGE 20 BY RICHARD B. NORRIS.
6) VOLUME 21 OF SURVEYS, PAGE 191-192 BY SIDNEY G. BECHTOLT JR.
7) BOUNDARY LINE ADJUSTMENT NO. 96-30; AUDITOR'S FILE NO. 626120
8) VOLUME 23 OF SURVEYS, PAGE 80 BY DANIEL F. HOLMAN.
9) VOLUME 28 OF SURVEYS, PAGE 159 BY SIDNEY G. BECHTOLT JR.
10) VOLUME 29 OF SURVEYS, PAGE 2 BY SIDNEY G. BECHTOLT JR.
11) VOLUME 36 OF SURVEYS, PAGE 96 BY SIDNEY G. BECHTOLT JR

FOUND 5/8" REBAR & CAP LS# 15653

1'

NOTE: THE VOLUMES AND PAGES CITED FOR THE ABOVEDESCRIBED TIDELAND
DEEDS REFER TO THE TIDELAND AND SHORELAND DEED BOOKS ON FILE AT
THE OFFICE OF THE COMMISIONER OF PUBLIC LANDS. THEY ARE NOT
RECORDED WITH THE MASON COUNTY AUDITOR.
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THROUGH THE FULL LENGTH OF GOVERNMENT LOT 2, SECTION 28, TOWNSHIP
20 NORTH, RANGE 2 WEST, W.M. AN OYSTER TRACT WAS CONVEYED BY THE
STATE OF WASHINGTON TO LOUISA AND ADAM WILLIAMS UNDER APPLICATION
NUMBER A.P. 2908 AND ISSUED ON SEPTEMBER 2, 1903 IN VOLUME 4 OF
DEEDS, PAGE 327.
THE REVERSIONARY RIGHTS WERE CONVEYED BY THE STATE OF WASHINGTON TO
EARL MALPASS UNDER APPLICATION NUMBER A.P. 11399 AND ISSUED ON
SEPTEMBER 7, 1948 IN VOLUME 21 OF DEEDS, PAGE 149.
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AREA THE GOVERNMENT MEANDER LINE IS FARTHER OUT AND THUS IS THE
OUTER BOUNDARY OF THE UPLAND TRACTS.
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LEGAL DESCRIPTION OF DNR AQUATIC LEASE NO. 20-091719
A Geoduck Farm on tidelands owned by the State of Washington, lying in
front of, adjacent to and abutting a tract of tidelands suitable for the
cultivation of oysters, formerly owned by the State of Washington, including
the Reversionary Right therein, conveyed by the State of Washington to Louisa
Williams and Adam Williams, September 21, 1903, under Application No. 2908,
by deed recorded in Volume 12 of Deeds, page 471, under Auditor's File No.
13695, said Geoduck Farm being particularly described as follows:
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COMMENCING at the Meander Corner common to Sections 28 and 29,
Township 20 North, Range 2 West, Willamette Meridian;
thence North 39°47'25" East, along the Balanced Government Meander Line,
194.04 feet to the corner of the abovedescribed Oyster Tract, Application No.
2908;
thence, along the outer boundary of said Oyster Tract, South 50°03'01" East,
195.96 feet and North 49°26'49" East, 1994.82 feet to the POINT OF
BEGINNING of the hereindescribed Aquatic Lease;
thence, continue, North 49°26'49" East, along said Oyster Tract Boundary,
519.34 feet;
thence South 51°19'26" East, 39.74 feet;
thence South 43°06'36" East, 63.89 feet;
thence South 37°49'47" West, 21.32 feet;
thence South 54°33'34" East, 26.76 feet;
thence South 38°28'37" West, 119.17 feet;
thence North 61°14'08" West, 8.39 feet;
thence South 59°33'35" West, 159.36 feet;
thence South 62°39'03" West, 56.54 feet;
thence North 58°48'10" West, 36.29 feet;
thence South 71°16'58" West, 183.30 feet;
30
.
thence North 62°51'29" West, 4.77 feet
7
to the POINT OF BEGINNING.
16
The abovedescribed tract containing53261.79 Square Feet.
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From:
To:
Subject:
Date:
Attachments:

LARSON, BRYAN (DNR)
IVEY, STEVE (DNR)
FW: Arcadia Point Seafood
Tuesday, September 02, 2014 10:13:00 AM
3313_PG_1_ARCADIA_PT_SEAFOOD_Layout1_(1).pdf

Part 1
Bryan Larson
360-902-1025
Washington State Department of Natural Resources
From: wilson99aps@aol.com [mailto:wilson99aps@aol.com]
Sent: Tuesday, September 02, 2014 9:21 AM
To: PRUITT, BRAD (DNR); LARSON, BRYAN (DNR)
Subject: Arcadia Point Seafood

Brad and Bryan ~
At long last I've got something from Agate Land Surveying for you to look at. See if this is what you have
in mind, and then perhaps we should run through your list what needs to be completed to get this lease
done.
There are two parts to the survey info from Sid, and I'll forward the second piece shortly. Can you send
me back a note when you have both?
Thanks,
Steve

From:
To:
Subject:
Date:
Attachments:

LARSON, BRYAN (DNR)
IVEY, STEVE (DNR)
FW: Arcadia Point Seafood
Tuesday, September 02, 2014 10:13:00 AM
3313_PG_2-3_ARCADIA_PT_SEAFOOD_Layout1_3313_PG_2_(1).pdf

Part 2
Bryan Larson
360-902-1025
Washington State Department of Natural Resources
From: wilson99aps@aol.com [mailto:wilson99aps@aol.com]
Sent: Tuesday, September 02, 2014 9:23 AM
To: PRUITT, BRAD (DNR); LARSON, BRYAN (DNR)
Subject: Arcadia Point Seafood

Part two.

From:
To:
Subject:
Date:

LARSON, BRYAN (DNR)
PRUITT, BRAD (DNR)
FW: Arcadia Point Seafood
Wednesday, September 24, 2014 12:28:00 PM

FYI

Bryan Larson
360-902-1025
Washington State Department of Natural Resources
From: Wilson99aps [mailto:wilson99aps@aol.com]
Sent: Wednesday, September 24, 2014 11:45 AM
To: LARSON, BRYAN (DNR)
Subject: Re: Arcadia Point Seafood

Hi Bryan ~
We're at PCSGA conference this week. I'll get an email off to you this weekend.
What you sent is exactly what we need to get us all moving ahead.
Our most important goal is getting everything signed off early so there are no last minute
snags.
Talk to you later.
Steve
Sent from my Verizon Wireless 4G LTE DROID
"LARSON, BRYAN (DNR)" <BRYAN.LARSON@dnr.wa.gov> wrote:
Steve,
Brad told me you called last week while I was away on a fire. I am back in the office today, and then
out again until Monday so I wanted to get something out while I had the chance.
Fire season should be over for me this year, so I will be in the office and would like to focus on your
lease in particular.
The first thing I need to know from you, is when you would like to have this lease signed and
completed. If you remember, I sent out a questionnaire back in February that had that as one of the
things we needed to know. I do not have a copy of your response, but at our pre-application
meeting in January you said the plan was to plant the beach in Summer 2015. So do you need this
agreement in place by June 1st? We need a date to start working back from to ensure it is
completed on time. Please provide that to me as soon as you can.

Here is a list of things we all need to be working on to meet any timeline that is established:
Arcadia PointWe still need the County Letter of Exemption from you to put into the Lease paperwork.
Copies of your Health Certification for the beach.
The email from Pam should suffice in the Corp not requiring a new permit, so I will print that off and
put it in with the Lease paperwork.
Survey work back to DNR. This is the information I sent you a couple of weeks ago after the survey
was reviewed here in Olympia.

Bryan –
I will be meeting with the Squaxin Tribe to work out the Tribal Sharing Agreement on behalf of the
State. Once this is completed I will pass along what was discussed so you are able to make a
business decision on how to proceed.
I will begin working on the lease document and the Exhibit B (plan of operations). If there is anything
that needs to be added to the Plan of Operations that is not included in your Jarpa, please get that
to me as soon as you can.

BradSEPA
Stewardship recommendations for the lease document.

Please let me know if I have missed anything, and get back to me with the date you had in mind for
having the lease finalized.
Thanks,
Bryan

Bryan Larson
360-902-1025
Washington State Department of Natural Resources
From: LARSON, BRYAN (DNR)
Sent: Tuesday, September 09, 2014 3:13 PM

To: 'wilson99aps@aol.com'
Subject: RE: Arcadia Point Seafood

Steve,
I have had your survey reviewed, and have attached the comment sheet for your review.
Please follow the instructions, and let me know when you have the DNR copies. I live out in your
area, so if you would like to save from having to mail it let me know and I can stop by and pick it up.
Thanks,
Bryan

Bryan Larson
360-902-1025
Washington State Department of Natural Resources
From: wilson99aps@aol.com [mailto:wilson99aps@aol.com]
Sent: Tuesday, September 02, 2014 9:21 AM
To: PRUITT, BRAD (DNR); LARSON, BRYAN (DNR)
Subject: Arcadia Point Seafood

Brad and Bryan ~
At long last I've got something from Agate Land Surveying for you to look at. See if this is what you have
in mind, and then perhaps we should run through your list what needs to be completed to get this lease
done.
There are two parts to the survey info from Sid, and I'll forward the second piece shortly. Can you send
me back a note when you have both?
Thanks,
Steve

From:
To:
Cc:
Subject:
Date:
Attachments:

PRUITT, BRAD (DNR)
O NEAL, ELIZABETH (DNR); Goss, Rochelle (DNR)
REEVES, BLAIN (DNR); SWENDDAL, KRISTIN (DNR); LARSON, BRYAN (DNR)
FW: Arcadia Seafood SEPA
Friday, December 05, 2014 12:05:44 PM
Arcadia Point JARPA.pdf
Arcadia Pt 20-091719 Stew Map.pdf
SEPA Env Checklist w comments.pdf
SEPA Vicinity and Site Maps.pdf
mdns Arcadia Seafood 11-24-14.doc
Summ of Find Arcadia Seafood 11-24-14.doc
SEPA List of Recipients.xls

Liz and Rochelle, please initiate the 14 day public comment period as soon as possible in order to
avoid conflict with the Christmas Holiday. If you have any questions or concerns please contact me
right away.
Thanks, Brad

Brad Pruitt
Aquaculture Program Manager
Aquatic Resources Division
(360) 902-1083
(360) 480-4802
Fax (360) 902-1786
Brad.pruitt@dnr.wa.gov

From: PRUITT, BRAD (DNR)
Sent: Monday, December 01, 2014 9:49 AM
To: SWENDDAL, KRISTIN (DNR); REEVES, BLAIN (DNR)
Cc: LARSON, BRYAN (DNR); WAGNER, ANDREA (DNR)
Subject: Arcadia Seafood SEPA
Kristin and Blain, attached the files for the Summary of Findings and MDNS for the first geoduck
aquaculture pilot lease project. It is the proposed lease is with Arcadia Shellfish LLC; Vicky and Steve
Wilson. Included are all of the attachments I’ll be forwarding to our SEPA Center after the MDNS is
approved and signed for you information.
Kristin, I’ve forwarded an AACS through Andrea with the hard copy original of the MDNS and
Summary of Findings. Please sign the MDNS so I can forward the package to our SEPA Center to
start the 14 day comment period. It will be best to time the 14 day period so that it doesn’t overlap
with the coming holidays.
If you have any questions or concerns, please call me.
Thanks, Brad

Brad Pruitt
Aquaculture Program Manager
Aquatic Resources Division
(360) 902-1083
(360) 480-4802
Fax (360) 902-1786
Brad.pruitt@dnr.wa.gov
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Arcadia Point Seafood 20-091719
April 29, 2014 Stewardship Site Visit
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MITIGATED DETERMINATION OF NONSIGNIFICANCE
Description of proposal: The Washington Department of Natural Resources (WDNR) proposes to issue a lease,
agreement (No. 20-091719) with Blind Dog Enterprises, dba Arcadia Point Seafood, to allow planting, maintenance, grow
out, and harvest of geoduck clams located on approximately 1.2 acre of tidelands in Totten Inlet. The state-owned aquatic
lands front a portion of Government Lot 2, in Section 28, Township 20 North, Range 2 West, W.M., in Mason County,
Washington. Term of the lease is proposed to be 10 years. Juvenile geoduck would be planted in PVC tubes, covered by
nets, and grown-out until harvested as they reach market size in approximately seven years. The harvest would be done
by beach crews (at low tide), or by divers (when the tract is covered in water). Harvest would be conducted by using low
pressure hydraulic wands. Harvest activities would include the use of a diesel powered barge, smaller outboard gasoline
powered boats, and pumps. The current proposal is part of a limited "pilot" program for assessing the viability of
conducting geoduck aquaculture on state-owned tidelands. Additional information about the proposal can be found in the
attached document titled WDNR Summary of Findings.

Description of mitigation: The following mitigation shall be implemented by the proponent as a condition of
the proposed WDNR Lease:
•
•

•

•

•

•
•

For hydraulic harvest, tenant shall harvest only with hand held low-pressure water-jets limited to 100 psi with a
nozzle inside tip diameter of 5/8-inch or less, and conduct all harvesting so it does not exceed state turbidity
standards established by the Washington State Department of Ecology (WAC 173-201A-210).
Access to the site for farm operations shall be from the water only (not the uplands). But if farm operations do
require access from the uplands, beach access routes to shellfish aquaculture leaseholds for vehicles, equipment or
personnel on foot will be established to minimize impacts to sensitive aquatic resources, such as forage fish
spawning areas and aquatic vegetation. Specific access methods will be defined by the tenant in conjunction with
DNR and designated in the lease.
Tenant shall conduct herring spawn surveys or tenant shall visually inspect the farm area for presence of herring
spawn using the herring egg photographs at: https://www.flickr.com/photos/wastatednr/sets/72157630049550012
for reference prior to conducting any operations during the herring spawning window of January 15 to March 31.
If herring eggs are present on the property, tenant must immediately notify DNR and cease all harvesting and
maintenance activity for a period of 14 days. After 14 days, tenant may conduct a follow up herring spawn
survey or inspection. If no herring eggs are present Tenant may begin harvesting and maintenance activities
without further notice to DNR.
Tenant shall design and secure predator exclusion and fencing devices so they do not break free and litter
surrounding areas. Tenant shall remove any litter or debris from the Property before the next incoming tide, and
when each day’s farm activities are completed. Tenant shall secure materials such as bags, tools, markers, rebar,
or nets and not store them for longer than seven days in intertidal areas. Tenant shall identify and regularly
patrol areas where debris accumulates because of prevailing winds, currents, or other cause, and retrieve any litter
or debris that escapes the farm operation and, if necessary, shall employ divers in deeper water.
Tenant shall maintain spill prevention kits that include absorbent materials for all equipment on site to address
spills of hydraulic fluids and fuels from vessels, vehicles, and other equipment. Tenant shall notify DNR and
appropriate agencies of any spills in accordance with the Lease. Tenant shall routinely service all equipment to
prevent loss of harmful fluids including any hydraulic fluid or petroleum product, and document inspections in
writing
Tenant shall minimize nighttime lighting for safe and efficient operations and to not unnecessarily illuminate the
surrounding environment.
Tenant shall minimize noise from pumps, generators, and other mechanical devices, radios, etc. to not exceed the
State noise standard for residential areas (WAC 173-60-040).

Proponent: Blind Dog Enterprises, dba Arcadia Point Seafood, 240 SE Arcadia Point Road, Shelton, Washington
98584
Location of proposal, including street address, if any: The state managed tidelands proposed to be farmed
fronting a portion of Government Lot 2, in Section 28, Township 20 North, Range 2 West, W.M. in Mason County. See
Attached vicinity map.
Lead agency: Department of Natural Resources
The lead agency for this proposal has determined that it does not have a probable significant adverse impact on
the environment if mitigation measures are used. An environmental impact statement (EIS) is not required
under RCW 43.21C.030 (2) (c). This decision was made after review of a completed environmental checklist
and other information on file with the lead agency. This information is available to the public on request.

This MDNS is issued under WAC 197-11-340(2); the lead agency will not act on this proposal for 14 days
from
. Comments must be submitted by
.
Responsible official: Kristin Swenddal
Position/title: Aquatics Division Manager
Address:
1111Washington St. SE
PO Box 47027
Olympia, WA 98504-7027
Date

There is no agency SEPA appeal.
Attachment

Signature

Phone: (360) 902-1100

___________________________________

WDNR Summary of Findings
Geoduck Clam Farm Proposal - SEPA Environmental Review
Project Description:
The Department of Natural Resources (DNR) is considering a ten (10) year lease to allow
planting, maintenance, grow out, and harvest of an approximately 1.2 acre geoduck aquaculture
farm in Totten Inlet, Mason County, Washington. The proposal is part of a limited "pilot"
program for assessing the viability of conducting geoduck aquaculture on state-owned tidelands.
The lease area would be located between approximately +1.5' and -4.5' in tidal elevation, and
would include installation of predator protection devices, including PVC tubes and netting. The
predator protection devices would be used to protect juvenile geoduck for the first 18 to 24
months years until they are able to more naturally fend off predators. The tubes and nets are to be
removed when no longer needed. After grow-out, the geoduck would be harvested by beach
crews at low tide, or by divers at high tide as they reach market size in approximately 6 years.
Both beach crews and divers would harvest geoduck using low pressure hydraulic wands. The
water would be injected into the substrate adjacent to each geoduck. Geoduck would be
individually pulled from the substrate by hand, placed in tote baskets, and transferred to a barge
or scow moored in deep water and then be transported by boat to nearby Arcadia Point boat
launch. The frequency, magnitude and timing of harvest events would be determined by multiple
factors including weather, market demand, PSP closures, or other environmental factors. Harvest
activities could include the use of a diesel powered barge, smaller outboard gasoline powered
boats, and pumps. Additional geoduck seed would be authorized to be planted during the term of
the lease. A three acre pocket estuary is located on private lands to the west of the proposed
geoduck farm. A small stream drains from the estuary north of the proposed lease area. To
ensure ingress and egress is maintained for habitat purposes and recreational use, DNR would not
lease any additional tidelands north of the proposed lease boundary as shown in the attached
stewardship map.
Lands in the higher inter-tidal, shoreward of the proposed lease area, are privately owned leaving
no access from the shoreline for public use or for farm operations by the proponent. If crews do
access the farm from the uplands, an access plan would be required to reduce impacts on nearshore habitat. The proponent does not plan to use vehicles on the tidelands.

Key Findings:
The use of the low pressure hoses and a hydraulic wand system to extract geoduck, and the
movement of hydraulic hoses used to support the harvest operation, poses a moderate risk of
temporarily increasing turbidity in the water column and disturbing the benthic community. Due
to the lack of vegetation in the area of the farm operation, there is little risk of impacts to
vegetation. No native eelgrass (Zostera marina) has been found on the proposed lease site. The
nearest documented forage fish spawning habitat is more than 300 feet from the area of
operations. There is the potential for impacting forage fish habitat if crews were to frequently
access the farm from the uplands in areas where forage fish spawn. Herring are documented to
spawn within one mile of the proposed farm site, and are known to spawn on structures including
aquaculture improvements such as predator control net and tubes. Maintenance or removal of
predator control improvements could impact herring spawn when eggs are present. Use of vessel
motors, pump motors, and hydraulic systems offer some potential of petroleum spillage and

discharge of exhaust. Work accomplished after dark may cause additional light or glare from
artificial lighting. Hydraulic pumps and other combustion motors may increase short term noise
levels while in operation. Aesthetic impacts are expected during the time when predator control
devices (net and tubes) are in place during the first 18-24 months. Very little visual impacts
would remain once predator control netting and tubes have been removed. The presence of
predator control devices and work crews on the tidelands increases the risk of incorporating
refuse into the aquatic ecosystem. As the proprietary manager of the farm site, WDNR will
incorporate required mitigation measures into the use authorization agreement for the proposed
use. See potential impacts and required mitigation below.
Other permits and approvals are needed: Nationwide Permit 48 – Army Corps of Engineers,
Commercial Shellfish License and Harvest Site Certification – Department of Health, and
WDFW Aquatic Farm Registration.
WDNR reviewed the information submitted by the proponent with the SEPA Checklist. Based
on this review, WDNR staff determined that the project, as proposed, will not have a probable
significant adverse impact on the environment if the following specific mitigation measures are
implemented.

Potential Impacts and Required Mitigation:
The following bullets list potential impacts identified by WDNR during the environmental review
process and also include required measures for mitigation:
•

•

•

Harvesting geoduck by hydraulic wand requires pumping sea water into the substrate to
loosen and allow the geoduck to be removed. This method of harvest and the movement
of hydraulic hoses may increase sediment re-suspension, turbidity, and have an impact on
benthic organisms within the vicinity of the harvest site. Increased sediment resuspension and turbidity could alter sediment composition and negatively affect biota.
Recovery rates of benthic organisms following physical disturbance depend on a variety
of physical, chemical, and biological factors. Harvest shall only be undertaken using
low-pressure water-jets with a nozzle inside tip diameter of 5/8-inch or less. The nozzles
shall be hand-held and controlled by the operator. The nozzle pressure must be limited to
100 psi (as measured at the pump). Harvesting shall be conducted in a manner not to
exceed state turbidity standards established by the State Department of Ecology (WAC
173-201A-210).
Farming activities should be conducted from the water only to reduce foot traffic across
potential forage fish habitat, aquatic vegetation, and the benthic community on aquatic
lands adjacent to the geoduck tract. If crew access is necessary from the upland, beach
access routes will be established to minimize impacts to sensitive aquatic resources, such
as fish spawning areas and aquatic vegetation. The proponent shall conduct herring
spawn surveys or visually inspect the farm area for presence of herring eggs prior to
conducting any maintenance or harvesting during the herring spawning window of
January 15 to March 31. If herring eggs are present, operations shall cease for a period of
14 days. After 14 days the proponent may conduct a follow up herring spawn survey or
inspection. If no herring eggs are present the proponent may begin harvesting and
maintenance activities.
There is potential for predator control devices, refuse, and other materials to be lost
resulting from activity at the site. The proponent shall remove any litter or debris from
the lease area before the next incoming tide, and when each day’s farm activities are
completed. Tenant shall secure materials such as bags, tools, markers, rebar, or nets and

•

•
•

not store them for longer than seven days in intertidal areas. Predator exclusion devices
such as nets or PVC pipe must be installed securely so they do not break free and litter
surrounding areas, and the proponent shall patrol areas where debris accumulates and
retrieve any debris that escapes the farm operation.
This project will result in short-term risk of petroleum spill and outboard motor and/ or
barge exhaust during maintenance and harvesting operations. The proponent shall
routinely service all equipment to prevent loss of harmful fluids including any hydraulic
fluid or petroleum product, and maintain spill prevention kits that include absorbent
materials for all equipment on site to address spills of hydraulic fluids and fuels from
vessels, vehicles, and other equipment. Tenant shall notify DNR and appropriate agencies
of any spills in accordance with the Lease. The proponent shall prepare a contingency
plan for addressing petroleum product toxic material spills in the intertidal area.
Proponent shall minimize nighttime lighting to only that necessary for safe and efficient
operations and not unnecessarily illuminate the surrounding environment.
There would be short term noise from maintenance and harvesting activities that could
potentially result in periodic disruption to shoreline property owners. The proponent
shall minimize noise from pumps, generators, and other mechanical devices, radios, etc.
The State noise standard for residential areas is 55 dBA (WAC 173-60-040) and it shall
not be exceeded.

Remaining Impacts:
It is expected that the mitigation measures described above will adequately protect the natural
environment and limit aesthetic impacts.

Responsible official: Kristin Swenddal
Position/title: Aquatics Division Manager
Address:
1111 Washington St. SE
PO Box 47027
Olympia, WA 98504-7027

Attachment: Map

Phone: (360) 902-1100

CONTACT TYPE
COUNTY
FEDERAL
FEDERAL
FEDERAL
FEDERAL
STATE
TRIBE
TRIBE
TRIBE
TRIBE

STAKEHOLDER NAME
MASON COUNTY DEPT OF COMMUNITY DEVELOPMENT
NOAA
US FISH & WILDLIFE SERVICE
US FISH & WILDLIFE SERVICE
NOAA
DEPARTMENT OF HEALTH
NISQUALLY INDIAN TRIBE
SQUAXIN ISLAND TRIBE
NISQUALLY INDIAN TRIBE
SQUAXIN ISLAND TRIBE

CONTACT TITLE
DIRECTOR

Director Shellfish
CHAIRWOMAN
CHAIRMAN
CR CHAIR
NR CONTACT

ONTACT FIRST NAM CONTACT LAST NAME
BARBARA
Adkins
ED
BOWLBY
JAY
DAVIS
LOU ELLEN
JONES
RICHARD
VON WITTKAMP
Jerrod
Davis
CYNTHIA
IYALL
JIM
PETERS
GEORGE
WALTER
ANDY
WHITENER

ADDRESS 1
ADDRESS 2
426 W Cedar St
510 DESMOND DRIVE
510 DESMOND DRIVE SE
SUITE 102
510 DESMOND DRIVE SE
SUITE 102
7600 SAND POINT WAY NE
PO BOX 47824
4820 SHE-NAH-NUM DRIVE
SE 70 SQUAXIN LANE
4820 SHE-NAH-NUM DRIVE
SE 70 SQUAXIN LANE

CITY
SHELTON
LACEY
LACEY
LACEY
SEATTLE
OLYMPIA
OLYMPIA
SQUAXIN
OLYMPIA
SQUAXIN

STATE ZIP CODE
WA 98484
WA 98503
WA 98506
WA 98506
WA 98101
WA 98504-7824
WA 98516
WA 98584
WA 98516
WA 98584

PHONE #
(360) 427-9670

(206) 526-4400
360-236-3330
(360) 456-5221
(360) 426-9781
(360) 456-5221
(360) 426-9781

EXTENSION
FAX #
352
(360) 427-8425

E-MAIL ADDRESS
emmettd@co.mason.wa.us
ed.bowlby@noaa.gov

richard.vonwittkamp@noaa.gov
612

(360) 407-1025
(360) 426-6577
(360) 407-1025
(360) 426-6577

jerrod.davis@doh.wa.gov
cynthia.iyall@nisquallytribe.org
jpeters@squaxin.nsn.us
gwalter@nwifc.wa.gov
awhitener@squaxin.nsn.us

From:
To:
Subject:
Date:
Attachments:

LARSON, BRYAN (DNR)
MEAD, MARILYN (DNR)
FW: Assignment for L&I
Wednesday, February 11, 2015 2:28:30 PM
SKMBT_C284e15021114460.pdf

Marilyn,
Charles called me today saying he spoke with the representative at Heritage bank in Shelton, and
they are not willing to open a Savings Account Assignment with the form I sent them.
Do you know of anyone who may have completed a Savings Account Assignment recently that we
could look at or at least speak with that bank?
I am truly confused as to why this has turned into something so difficult.
Thanks,
Bryan

Bryan Larson
360-902-1025
Washington State Department of Natural Resources
From: wilson99aps@aol.com [mailto:wilson99aps@aol.com]
Sent: Wednesday, February 11, 2015 2:25 PM
To: LARSON, BRYAN (DNR)
Subject: Fwd: Assignment for L&I
Bryan ~
Take a look at this document, it's very informative...and quite clearly states the (contractor, lessee, etc) is
the assignor; not the State.
Can you find an example of a current lease where there is an assignment of account that uses the exact
document you've provided to Heritage? At least I'd know another bank to speak to.

-----Original Message----From: Michelle Corral <Michelle.Corral@heritagebanknw.com>
To: 'wilson99aps@aol.com' <wilson99aps@aol.com>
Sent: Wed, Feb 11, 2015 1:56 pm
Subject: Assignment for L&I
Steve,
I thought that it may be helpful if you were able to see what other state departments use as their request
for assignment of account. I have attached the assignment of account that the Department of Labor and
Industries uses for your reference.

Thanks,
Michelle
Michelle Corral
VP Branch Manager
NMLS - 879030
Shelton Office
301 E Wallace Kneeland Blvd. Ste. 115
Shelton, WA 98584
Office:   (360) 426-4431 X82001
Direct:   (360) 570-7391
Fax:        (360) 426-4497
Michelle.Corral@HeritageBankNW.com

CONFIDENTIAL AND PROPRIETARY: This e-mail message is intended only for the use of the
individual or entity to which it is addressed and may contain information that is confidential. If the reader
is not the intended recipient, you are hereby notified that any dissemination, distribution, or copying of
this communication is strictly prohibited. If you have received this communication in error, please notify
us immediately by telephone, return this message to the address above and delete or destroy all copies.
From: itsupport@heritagebankwa.com [mailto:itsupport@heritagebankwa.com]
Sent: Wednesday, February 11, 2015 2:46 PM
To: Michelle Corral
Subject: Message from KMBT_C284e

From:
To:
Subject:
Date:

PRUITT, BRAD (DNR)
LARSON, BRYAN (DNR)
FW: DNR SEPA File No. 14-120901
Thursday, May 21, 2015 11:28:58 AM

From: SWENDDAL, KRISTIN (DNR)
Sent: Monday, December 22, 2014 4:56 PM
To: PRUITT, BRAD (DNR)
Subject: FW: DNR SEPA File No. 14-120901

Kristin Swenddal
Division Manager
Aquatic Resources Division
Washington State Department of Natural Resources
(360) 902-1124
kristin.swenddal@dnr.wa.gov
www.dnr.wa.gov
From: jjnm [mailto:jjnm@aol.com]
Sent: Thursday, December 18, 2014 9:27 PM
To: DNR RE SEPACENTER
Cc: DNR RE CPL; SWENDDAL, KRISTIN (DNR); Pamela.Sanguinetti@usace.army.mil; Lund, Perry (ECY);
Mraz, Richard A. (ECY)
Subject: DNR SEPA File No. 14-120901
Thank you for allowing me to comment on this proposal to lease tidelands, previously trespassed on by
Arcadia Point Seafood and Seattle Shellfish, to Arcadia Point Seafood for a 10 year period. The SEPA
decision aside, I believe very strongly this is a poor "pilot program for assessing the viability of
conducting geoduck aquaculture on state-owned tidelands." (MDNS notice). In fact, I believe it sets a
very dangerous precedent which will allow future consideration to leasing publically owned tidelands to
shellfish companies who have trespassed on them, providing a door to privatize through long-term
leases some of the very few remaining publically owned tidelands in Puget Sound.
Regarding the decision itself, Washington's Department of Natural Resources has a responsibility to fully
analyze proposals and applications before making a determination. This project was clearly not fully
analyzed, primarily based on the inaccuracies submitted in the application, secondarily in DNR not fully
considering all aspects of the project.
After reading the following, I believe you will agree a MDNS decision is not correct and, in fact, a
withdrawal is required. If not withdrawn, I request that given the inaccuracies detailed below the
comment period be extended to January 31, allowing everyone the time to review the information
submitted in a timely manner, without the pressures of the Christmas/Hanukkah/New Years.  
1. The "checklist" notes this was covered under NWP-2007-1228 and 1226. In order to be covered under
a Nationwide Permit a valid lease must exist for the tidelands. These tidelands did not have any valid
lease so no valid nationwide permit existed. Any references to any agency reviews is inaccurate. (8,

environmental information prepared)
2. Cumulative impacts are not considered. As one example, the "checklist" states tubes are only planted
up to +1.5, with "visibility" based on that elevation. This ignores the fact that there are tubes placed in
higher elevations, up to +3, on privately owned tidelands adjacent to the "pilot" study. (Aesthetics, 10b)
("Plan View" map showing existing farms) The addition of tubes into the lower tidal elevations clearly
alters the view and was not considered. In addition, this clearly sets a precedent for other tideland areas
on which shellfish companies have trespassed, opening a door to other "pilot" projects on tidelands the
public owns.
3. The checklist notes planting will occur during the late spring of 2015. Planting is indicated to be
occurring between +1.5 to -4.5 tidal elevation. In 2015 there are no tides which will expose the area
between -3.0 and -4.5. In fact, the lowest tide of -2.9 will not occur until November, near midnight (NOAA
tides and currents, Arcadia, Totten Inlet, WA StationId: 9446666). This means planting within the lower
tidal elevation will be subtidal. There is no evidence presented that subtidal placement of tubes, netting
and geoduck has ever been done, can be done, nor that it was ever considered by the agencies or DNR.
It clearly shows a lack of analysis and should be cause for a withdrawal for reconsideration.
4. This proposal takes place on tidelands which were trespassed on for over a decade (the checklist
notes "1998" as the earliest date). There is no indication any baseline study of the marine habitat could
have occurred, something which any agency should be required to assess (i.e., a decision should be
based on a habitat area which has fully recovered, not something which has been trespassed/farmed on
for up to 15 years).
5. Numerous maps and descriptions state this proposal is adjacent to "existing" geoduck farms, including
the parcel owned by the "Lachine" family. In February of 2014 the lease between the Lachine family and
Seattle Shellfish was cancelled. This inaccuracy should be cause for withdrawal and resubmittal.  
As noted, I appreciate the opportunity to comment on this proposal. However, I believe after reading the
preceding, you will agree the proposal should be withdrawn with accurate information presented so the
project may be fully analyzed. For the benefit of everyone, it is a clear responsibility DNR has.
Sincerely,
Jules Michel
3008 NE 45th Avenue
Portland, OR 97213
503-287-7940

From:
To:
Subject:
Date:

O NEAL, ELIZABETH (DNR) on behalf of DNR RE SEPACENTER
LARSON, BRYAN (DNR)
FW: DNR SEPA File No. 14-120901
Monday, December 22, 2014 7:46:00 AM

From: Kathryn Townsend [mailto:kath.townsend@gmail.com]
Sent: Thursday, December 18, 2014 10:35 PM
To: DNR RE SEPACENTER
Cc: DNR RE CPL; SWENDDAL, KRISTIN (DNR); Pamela.Sanguinetti@usace.army.mil; Lund, Perry (ECY);
Mraz, Richard A. (ECY); jjnm; Patrick.townsend@townsendsecurity.com
Subject: Re: DNR SEPA File No. 14-120901

To the SEPA Center, Department of Natural Resources, Washington State:
Please note that we are in complete agreement with Jules Michel regarding the proposed lease
of tidelands to Arcadia Point Seafood. The fact that Arcadia Point Seafood and Seattle
Shellfish both previously trespassed on the specific property with industrial geoduck farming
should disqualify them. This is a question of ethics and public trust and it is most unfortunate
that individuals in our state government would think this is "OK."
Additionally, the points that Mr. Michel makes in his letter regarding the lease project itself
require the Washington State Department of Resources to withdraw the MDNS decision. Mr.
Michel's points are thoughtful and rational and we would hope that there are those in our
government agencies who believe that paving our precious tidelands with nets and thousands
of toxic PVC tubes, changing the natural environment of the the Puget Sound tidelands in
order that the shellfish industry can make money selling geoducks for high priced dinners in
Asia, is not an appropriate use of our tidelands. We expect our state government to protect
the tidelands of Puget Sound that are owned by the citizens of this state, not to promote
degradation.
We agree with Mr. MIchel that a withdrawal of the MDNS decision is required. We also
agree that if not withdrawn, the deadline for public comment should be extended to January
31, 2015. It is inappropriate to have a deadline for public comment during the holiday season
as having a deadline during this time gives all the appearance, if not the fact, of conflict of
interest and bias toward the shellfish industry.
Sincerely,
Kathryn and Patrick Townsend
7700 Earling Street NE
Olympia, WA 98506
360-357-9082
At 09:27 PM 12/18/2014, Jules Michel wrote to the Washington State Department of Natural
Resources:

Thank you for allowing me to comment on this proposal to lease tidelands, previously trespassed on
by Arcadia Point Seafood and Seattle Shellfish, to Arcadia Point Seafood for a 10 year period. The
SEPA decision aside, I believe very strongly this is a poor "pilot program for assessing the viability
of conducting geoduck aquaculture on state-owned tidelands." (MDNS notice). In fact, I believe it
sets a very dangerous precedent which will allow future consideration to leasing publically owned
tidelands to shellfish companies who have trespassed on them, providing a door to privatize through
long-term leases some of the very few remaining publically owned tidelands in Puget Sound.
Regarding the decision itself, Washington's Department of Natural Resources has a responsibility to
fully analyze proposals and applications before making a determination. This project was clearly not
fully analyzed, primarily based on the inaccuracies submitted in the application, secondarily in DNR
not fully considering all aspects of the project.
After reading the following, I believe you will agree a MDNS decision is not correct and, in fact, a
withdrawal is required. If not withdrawn, I request that given the inaccuracies detailed below the
comment period be extended to January 31, allowing everyone the time to review the information
submitted in a timely manner, without the pressures of the Christmas/Hanukkah/New Years.
1. The "checklist" notes this was covered under NWP-2007-1228 and 1226. In order to be covered
under a Nationwide Permit a valid lease must exist for the tidelands. These tidelands did not have
any valid lease so no valid nationwide permit existed. Any references to any agency reviews is
inaccurate. (8, environmental information prepared)
2. Cumulative impacts are not considered. As one example, the "checklist" states tubes are only
planted up to +1.5, with "visibility" based on that elevation. This ignores the fact that there are tubes
placed in higher elevations, up to +3, on privately owned tidelands adjacent to the "pilot" study.
(Aesthetics, 10b) ("Plan View" map showing existing farms) The addition of tubes into the lower
tidal elevations clearly alters the view and was not considered. In addition, this clearly sets a
precedent for other tideland areas on which shellfish companies have trespassed, opening a door to
other "pilot" projects on tidelands the public owns.
3. The checklist notes planting will occur during the late spring of 2015. Planting is indicated to be
occurring between +1.5 to -4.5 tidal elevation. In 2015 there are no tides which will expose the area
between -3.0 and -4.5. In fact, the lowest tide of -2.9 will not occur until November, near midnight
(NOAA tides and currents, Arcadia, Totten Inlet, WA StationId: 9446666). This means planting
within the lower tidal elevation will be subtidal. There is no evidence presented that subtidal
placement of tubes, netting and geoduck has ever been done, can be done, nor that it was ever
considered by the agencies or DNR. It clearly shows a lack of analysis and should be cause for a
withdrawal for reconsideration.
4. This proposal takes place on tidelands which were trespassed on for over a decade (the checklist
notes "1998" as the earliest date). There is no indication any baseline study of the marine habitat
could have occurred, something which any agency should be required to assess (i.e., a decision
should be based on a habitat area which has fully recovered, not something which has been
trespassed/farmed on for up to 15 years).
5. Numerous maps and descriptions state this proposal is adjacent to "existing" geoduck farms,
including the parcel owned by the "Lachine" family. In February of 2014 the lease between the
Lachine family and Seattle Shellfish was cancelled. This inaccuracy should be cause for withdrawal
and resubmittal.
As noted, I appreciate the opportunity to comment on this proposal. However, I believe after reading
the preceding, you will agree the proposal should be withdrawn with accurate information presented
so the project may be fully analyzed. For the benefit of everyone, it is a clear responsibility DNR
has.
Sincerely,

Jules Michel
3008 NE 45th Avenue
Portland, OR 97213
503-287-7940

From:
To:
Subject:
Date:

O NEAL, ELIZABETH (DNR) on behalf of DNR RE SEPACENTER
LARSON, BRYAN (DNR)
FW: DNR SEPA File No. 14-120901
Monday, December 22, 2014 7:45:51 AM

From: jjnm [mailto:jjnm@aol.com]
Sent: Thursday, December 18, 2014 9:27 PM
To: DNR RE SEPACENTER
Cc: DNR RE CPL; SWENDDAL, KRISTIN (DNR); Pamela.Sanguinetti@usace.army.mil; Lund, Perry (ECY);
Mraz, Richard A. (ECY)
Subject: DNR SEPA File No. 14-120901
Thank you for allowing me to comment on this proposal to lease tidelands, previously trespassed on by
Arcadia Point Seafood and Seattle Shellfish, to Arcadia Point Seafood for a 10 year period. The SEPA
decision aside, I believe very strongly this is a poor "pilot program for assessing the viability of
conducting geoduck aquaculture on state-owned tidelands." (MDNS notice). In fact, I believe it sets a
very dangerous precedent which will allow future consideration to leasing publically owned tidelands to
shellfish companies who have trespassed on them, providing a door to privatize through long-term
leases some of the very few remaining publically owned tidelands in Puget Sound.
Regarding the decision itself, Washington's Department of Natural Resources has a responsibility to fully
analyze proposals and applications before making a determination. This project was clearly not fully
analyzed, primarily based on the inaccuracies submitted in the application, secondarily in DNR not fully
considering all aspects of the project.
After reading the following, I believe you will agree a MDNS decision is not correct and, in fact, a
withdrawal is required. If not withdrawn, I request that given the inaccuracies detailed below the
comment period be extended to January 31, allowing everyone the time to review the information
submitted in a timely manner, without the pressures of the Christmas/Hanukkah/New Years.  
1. The "checklist" notes this was covered under NWP-2007-1228 and 1226. In order to be covered under
a Nationwide Permit a valid lease must exist for the tidelands. These tidelands did not have any valid
lease so no valid nationwide permit existed. Any references to any agency reviews is inaccurate. (8,
environmental information prepared)
2. Cumulative impacts are not considered. As one example, the "checklist" states tubes are only planted
up to +1.5, with "visibility" based on that elevation. This ignores the fact that there are tubes placed in
higher elevations, up to +3, on privately owned tidelands adjacent to the "pilot" study. (Aesthetics, 10b)
("Plan View" map showing existing farms) The addition of tubes into the lower tidal elevations clearly
alters the view and was not considered. In addition, this clearly sets a precedent for other tideland areas
on which shellfish companies have trespassed, opening a door to other "pilot" projects on tidelands the
public owns.
3. The checklist notes planting will occur during the late spring of 2015. Planting is indicated to be
occurring between +1.5 to -4.5 tidal elevation. In 2015 there are no tides which will expose the area
between -3.0 and -4.5. In fact, the lowest tide of -2.9 will not occur until November, near midnight (NOAA
tides and currents, Arcadia, Totten Inlet, WA StationId: 9446666). This means planting within the lower
tidal elevation will be subtidal. There is no evidence presented that subtidal placement of tubes, netting
and geoduck has ever been done, can be done, nor that it was ever considered by the agencies or DNR.
It clearly shows a lack of analysis and should be cause for a withdrawal for reconsideration.
4. This proposal takes place on tidelands which were trespassed on for over a decade (the checklist

notes "1998" as the earliest date). There is no indication any baseline study of the marine habitat could
have occurred, something which any agency should be required to assess (i.e., a decision should be
based on a habitat area which has fully recovered, not something which has been trespassed/farmed on
for up to 15 years).
5. Numerous maps and descriptions state this proposal is adjacent to "existing" geoduck farms, including
the parcel owned by the "Lachine" family. In February of 2014 the lease between the Lachine family and
Seattle Shellfish was cancelled. This inaccuracy should be cause for withdrawal and resubmittal.  
As noted, I appreciate the opportunity to comment on this proposal. However, I believe after reading the
preceding, you will agree the proposal should be withdrawn with accurate information presented so the
project may be fully analyzed. For the benefit of everyone, it is a clear responsibility DNR has.
Sincerely,
Jules Michel
3008 NE 45th Avenue
Portland, OR 97213
503-287-7940

From:
To:
Subject:
Date:

PRUITT, BRAD (DNR)
LARSON, BRYAN (DNR)
FW: DNR SEPA File No. 14-120901
Thursday, May 21, 2015 11:28:58 AM

From: SWENDDAL, KRISTIN (DNR)
Sent: Monday, December 22, 2014 4:56 PM
To: PRUITT, BRAD (DNR)
Subject: FW: DNR SEPA File No. 14-120901

Kristin Swenddal
Division Manager
Aquatic Resources Division
Washington State Department of Natural Resources
(360) 902-1124
kristin.swenddal@dnr.wa.gov
www.dnr.wa.gov
From: jjnm [mailto:jjnm@aol.com]
Sent: Thursday, December 18, 2014 9:27 PM
To: DNR RE SEPACENTER
Cc: DNR RE CPL; SWENDDAL, KRISTIN (DNR); Pamela.Sanguinetti@usace.army.mil; Lund, Perry (ECY);
Mraz, Richard A. (ECY)
Subject: DNR SEPA File No. 14-120901
Thank you for allowing me to comment on this proposal to lease tidelands, previously trespassed on by
Arcadia Point Seafood and Seattle Shellfish, to Arcadia Point Seafood for a 10 year period. The SEPA
decision aside, I believe very strongly this is a poor "pilot program for assessing the viability of
conducting geoduck aquaculture on state-owned tidelands." (MDNS notice). In fact, I believe it sets a
very dangerous precedent which will allow future consideration to leasing publically owned tidelands to
shellfish companies who have trespassed on them, providing a door to privatize through long-term
leases some of the very few remaining publically owned tidelands in Puget Sound.
Regarding the decision itself, Washington's Department of Natural Resources has a responsibility to fully
analyze proposals and applications before making a determination. This project was clearly not fully
analyzed, primarily based on the inaccuracies submitted in the application, secondarily in DNR not fully
considering all aspects of the project.
After reading the following, I believe you will agree a MDNS decision is not correct and, in fact, a
withdrawal is required. If not withdrawn, I request that given the inaccuracies detailed below the
comment period be extended to January 31, allowing everyone the time to review the information
submitted in a timely manner, without the pressures of the Christmas/Hanukkah/New Years.  
1. The "checklist" notes this was covered under NWP-2007-1228 and 1226. In order to be covered under
a Nationwide Permit a valid lease must exist for the tidelands. These tidelands did not have any valid
lease so no valid nationwide permit existed. Any references to any agency reviews is inaccurate. (8,

environmental information prepared)
2. Cumulative impacts are not considered. As one example, the "checklist" states tubes are only planted
up to +1.5, with "visibility" based on that elevation. This ignores the fact that there are tubes placed in
higher elevations, up to +3, on privately owned tidelands adjacent to the "pilot" study. (Aesthetics, 10b)
("Plan View" map showing existing farms) The addition of tubes into the lower tidal elevations clearly
alters the view and was not considered. In addition, this clearly sets a precedent for other tideland areas
on which shellfish companies have trespassed, opening a door to other "pilot" projects on tidelands the
public owns.
3. The checklist notes planting will occur during the late spring of 2015. Planting is indicated to be
occurring between +1.5 to -4.5 tidal elevation. In 2015 there are no tides which will expose the area
between -3.0 and -4.5. In fact, the lowest tide of -2.9 will not occur until November, near midnight (NOAA
tides and currents, Arcadia, Totten Inlet, WA StationId: 9446666). This means planting within the lower
tidal elevation will be subtidal. There is no evidence presented that subtidal placement of tubes, netting
and geoduck has ever been done, can be done, nor that it was ever considered by the agencies or DNR.
It clearly shows a lack of analysis and should be cause for a withdrawal for reconsideration.
4. This proposal takes place on tidelands which were trespassed on for over a decade (the checklist
notes "1998" as the earliest date). There is no indication any baseline study of the marine habitat could
have occurred, something which any agency should be required to assess (i.e., a decision should be
based on a habitat area which has fully recovered, not something which has been trespassed/farmed on
for up to 15 years).
5. Numerous maps and descriptions state this proposal is adjacent to "existing" geoduck farms, including
the parcel owned by the "Lachine" family. In February of 2014 the lease between the Lachine family and
Seattle Shellfish was cancelled. This inaccuracy should be cause for withdrawal and resubmittal.  
As noted, I appreciate the opportunity to comment on this proposal. However, I believe after reading the
preceding, you will agree the proposal should be withdrawn with accurate information presented so the
project may be fully analyzed. For the benefit of everyone, it is a clear responsibility DNR has.
Sincerely,
Jules Michel
3008 NE 45th Avenue
Portland, OR 97213
503-287-7940

From:
To:
Subject:
Date:

LARSON, BRYAN (DNR)
PRUITT, BRAD (DNR)
FW: DNR- Arcadia Point Seafoods NW48 (UNCLASSIFIED)
Monday, November 03, 2014 12:35:00 PM

Bryan Larson
360-902-1025
Washington State Department of Natural Resources
-----Original Message----From: LARSON, BRYAN (DNR)
Sent: Tuesday, June 10, 2014 9:57 AM
To: wilson99aps@aol.com
Cc: PRUITT, BRAD (DNR)
Subject: FW: DNR- Arcadia Point Seafoods NW48 (UNCLASSIFIED)
Steve,
After looking at your Nationwide 48 permit, it was my understanding that it was valid for the piece of ground your
are currently working under the Right of Entry.
The Geoduck Aquaculture Lease you applied for, covers the same ground under the Right of Entry. You are not
changing the footprint or species planted or harvested from the Right of Entry to the Lease. Therefore your
Nationwide 48 permit you are currently under will be valid in your new DNR Lease.
You will be responsible to reapply for the Nationwide 48 permit in early 2017 to ensure the new permit will be valid
before this one expires on March 18, 2017.
Please read the email string below for that explanation from Pam.
Please feel free to call me with any questions.
Thanks,
Bryan

Bryan Larson
360-902-1025
Washington State Department of Natural Resources
-----Original Message----From: Sanguinetti, Pamela NWS [mailto:Pamela.Sanguinetti@usace.army.mil]
Sent: Tuesday, June 10, 2014 9:20 AM
To: LARSON, BRYAN (DNR)
Cc: PRUITT, BRAD (DNR)
Subject: RE: DNR- Arcadia Point Seafoods NW48 (UNCLASSIFIED)
Classification: UNCLASSIFIED
Caveats: NONE
Bryan,
As we discussed, the Nationwide Permits expire every 5 years so the grower would need to reapply prior to the

authorization expiring in March 2017.
Pam
Pamela Sanguinetti,
Senior Project Manager/Biologist
U. S. Army Corps of Engineers - Seattle District CENWS-OD-RG Post Office Box 3755
4735 East Marginal Way South
Seattle, Washington 98134-2385
Phone: (206) 764-6904
Fax: (206) 764-6602
Corps Website: http://www.nws.usace.army.mil/ General Regulatory Assistance: http://www.ora.wa.gov/

-----Original Message----From: LARSON, BRYAN (DNR) [mailto:BRYAN.LARSON@dnr.wa.gov]
Sent: Tuesday, June 10, 2014 9:00 AM
To: Sanguinetti, Pamela NWS
Cc: PRUITT, BRAD (DNR)
Subject: [EXTERNAL] DNR- Arcadia Point Seafoods NW48
Importance: High
Pam,

We are currently processing Arcadia Point Seafood's application and JARPA for the Geoduck Aquaculture Lease
they would like to enter into with the DNR on the ground they currently are harvesting under the Right of Entry that
was entered into in 2013.

Reading through some of the paperwork, I came across their Nationwide 48 Permit and noticed they are covered
until March 18, 2017. That brought up a question I have to ask on the process they will need to go through to get a
new permit when they could be two years into a lease by then.

Can you please get back to me at your earliest convenience to explain this process, so we can proceed with our
application?

Thanks,
Bryan

Bryan Larson

Shellfish Program Specialist
Washington State Department of Natural Resources
360-902-1025
bryan.larson@dnr.wa.gov <mailto:bryan.larson@dnr.wa.gov>
www.dnr.wa.gov <http://www.dnr.wa.gov>

Classification: UNCLASSIFIED
Caveats: NONE

From:
To:
Cc:
Subject:
Date:

LARSON, BRYAN (DNR)
wilson99aps@aol.com
PRUITT, BRAD (DNR)
FW: DNR- Arcadia Point Seafoods NW48 (UNCLASSIFIED)
Tuesday, June 10, 2014 9:57:00 AM

Steve,
After looking at your Nationwide 48 permit, it was my understanding that it was valid for the piece of ground your
are currently working under the Right of Entry.
The Geoduck Aquaculture Lease you applied for, covers the same ground under the Right of Entry. You are not
changing the footprint or species planted or harvested from the Right of Entry to the Lease. Therefore your
Nationwide 48 permit you are currently under will be valid in your new DNR Lease.
You will be responsible to reapply for the Nationwide 48 permit in early 2017 to ensure the new permit will be valid
before this one expires on March 18, 2017.
Please read the email string below for that explanation from Pam.
Please feel free to call me with any questions.
Thanks,
Bryan

Bryan Larson
360-902-1025
Washington State Department of Natural Resources
-----Original Message----From: Sanguinetti, Pamela NWS [mailto:Pamela.Sanguinetti@usace.army.mil]
Sent: Tuesday, June 10, 2014 9:20 AM
To: LARSON, BRYAN (DNR)
Cc: PRUITT, BRAD (DNR)
Subject: RE: DNR- Arcadia Point Seafoods NW48 (UNCLASSIFIED)
Classification: UNCLASSIFIED
Caveats: NONE
Bryan,
As we discussed, the Nationwide Permits expire every 5 years so the grower would need to reapply prior to the
authorization expiring in March 2017.
Pam
Pamela Sanguinetti,
Senior Project Manager/Biologist
U. S. Army Corps of Engineers - Seattle District CENWS-OD-RG Post Office Box 3755
4735 East Marginal Way South
Seattle, Washington 98134-2385
Phone: (206) 764-6904
Fax: (206) 764-6602

Corps Website: http://www.nws.usace.army.mil/ General Regulatory Assistance: http://www.ora.wa.gov/

-----Original Message----From: LARSON, BRYAN (DNR) [mailto:BRYAN.LARSON@dnr.wa.gov]
Sent: Tuesday, June 10, 2014 9:00 AM
To: Sanguinetti, Pamela NWS
Cc: PRUITT, BRAD (DNR)
Subject: [EXTERNAL] DNR- Arcadia Point Seafoods NW48
Importance: High
Pam,

We are currently processing Arcadia Point Seafood's application and JARPA for the Geoduck Aquaculture Lease
they would like to enter into with the DNR on the ground they currently are harvesting under the Right of Entry that
was entered into in 2013.

Reading through some of the paperwork, I came across their Nationwide 48 Permit and noticed they are covered
until March 18, 2017. That brought up a question I have to ask on the process they will need to go through to get a
new permit when they could be two years into a lease by then.

Can you please get back to me at your earliest convenience to explain this process, so we can proceed with our
application?

Thanks,
Bryan

Bryan Larson
Shellfish Program Specialist
Washington State Department of Natural Resources
360-902-1025
bryan.larson@dnr.wa.gov <mailto:bryan.larson@dnr.wa.gov>
www.dnr.wa.gov <http://www.dnr.wa.gov>

Classification: UNCLASSIFIED
Caveats: NONE

From:
To:
Cc:
Subject:
Date:

LARSON, BRYAN (DNR)
wilson99aps@aol.com
PRUITT, BRAD (DNR)
FW: DNR- Arcadia Point Seafoods NW48 (UNCLASSIFIED)
Monday, November 03, 2014 12:49:00 PM

Steve,
In regards to the email you sent yesterday, I am resending you an email that I sent back in June. Please read through
its entirety to see if your question is answered regarding the Nationwide 48 permit.
Pam's response meets our understanding of the permit needed for the lease, but if there is something else you are
eluding to or think that is needed the DNR cannot answer that for you and I urge you to contact Pam to find out the
answer to your question.
Feel free to call me to discuss my understanding of the response from Pam, but I cannot speak for the Corp on any
requirements they have for the Nationwide 48 permit.
Thanks,
Bryan

Bryan Larson
360-902-1025
Washington State Department of Natural Resources

-----Original Message----From: LARSON, BRYAN (DNR)
Sent: Tuesday, June 10, 2014 9:57 AM
To: wilson99aps@aol.com
Cc: PRUITT, BRAD (DNR)
Subject: FW: DNR- Arcadia Point Seafoods NW48 (UNCLASSIFIED)
Steve,
After looking at your Nationwide 48 permit, it was my understanding that it was valid for the piece of ground your
are currently working under the Right of Entry.
The Geoduck Aquaculture Lease you applied for, covers the same ground under the Right of Entry. You are not
changing the footprint or species planted or harvested from the Right of Entry to the Lease. Therefore your
Nationwide 48 permit you are currently under will be valid in your new DNR Lease.
You will be responsible to reapply for the Nationwide 48 permit in early 2017 to ensure the new permit will be valid
before this one expires on March 18, 2017.
Please read the email string below for that explanation from Pam.
Please feel free to call me with any questions.
Thanks,
Bryan

Bryan Larson
360-902-1025
Washington State Department of Natural Resources
-----Original Message----From: Sanguinetti, Pamela NWS [mailto:Pamela.Sanguinetti@usace.army.mil]
Sent: Tuesday, June 10, 2014 9:20 AM
To: LARSON, BRYAN (DNR)
Cc: PRUITT, BRAD (DNR)
Subject: RE: DNR- Arcadia Point Seafoods NW48 (UNCLASSIFIED)
Classification: UNCLASSIFIED
Caveats: NONE
Bryan,
As we discussed, the Nationwide Permits expire every 5 years so the grower would need to reapply prior to the
authorization expiring in March 2017.
Pam
Pamela Sanguinetti,
Senior Project Manager/Biologist
U. S. Army Corps of Engineers - Seattle District CENWS-OD-RG Post Office Box 3755
4735 East Marginal Way South
Seattle, Washington 98134-2385
Phone: (206) 764-6904
Fax: (206) 764-6602
Corps Website: http://www.nws.usace.army.mil/ General Regulatory Assistance: http://www.ora.wa.gov/

-----Original Message----From: LARSON, BRYAN (DNR) [mailto:BRYAN.LARSON@dnr.wa.gov]
Sent: Tuesday, June 10, 2014 9:00 AM
To: Sanguinetti, Pamela NWS
Cc: PRUITT, BRAD (DNR)
Subject: [EXTERNAL] DNR- Arcadia Point Seafoods NW48
Importance: High
Pam,

We are currently processing Arcadia Point Seafood's application and JARPA for the Geoduck Aquaculture Lease
they would like to enter into with the DNR on the ground they currently are harvesting under the Right of Entry that
was entered into in 2013.

Reading through some of the paperwork, I came across their Nationwide 48 Permit and noticed they are covered
until March 18, 2017. That brought up a question I have to ask on the process they will need to go through to get a
new permit when they could be two years into a lease by then.

Can you please get back to me at your earliest convenience to explain this process, so we can proceed with our
application?

Thanks,
Bryan

Bryan Larson
Shellfish Program Specialist
Washington State Department of Natural Resources
360-902-1025
bryan.larson@dnr.wa.gov <mailto:bryan.larson@dnr.wa.gov>
www.dnr.wa.gov <http://www.dnr.wa.gov>

Classification: UNCLASSIFIED
Caveats: NONE

From:
To:
Subject:
Date:

LARSON, BRYAN (DNR)
MEAD, MARILYN (DNR)
FW: Myers NWP 48
Tuesday, February 17, 2015 3:21:35 PM

Can you find out what the answer is for the highlighted below?

Bryan Larson
360-902-1025
Washington State Department of Natural Resources
From: wilson99aps@aol.com [mailto:wilson99aps@aol.com]
Sent: Tuesday, February 17, 2015 3:07 PM
To: LARSON, BRYAN (DNR)
Subject: Fwd: Myers NWP 48
FYI

-----Original Message----From: Elizabeth Crenna <Elizabeth.Crenna@heritagebanknw.com>
To: 'wilson99aps@aol.com' <wilson99aps@aol.com>
Sent: Tue, Feb 17, 2015 2:37 pm
Subject: RE: Myers NWP 48

Yes, I ready it the same way Lynn does. I see that the sentence is indicating the ownership of the
account is the State. My question would be, do they want to use the account as security or do they
want to take ownership of this account now. My guess is they want to use it as security in the
amount of $5,000.00.
Can you confirm?
Liz Crenna
VP Special Assets Officer
Burlington Administration Center
435 E. George Hopper Rd.
Burlington, WA 98233
Office: (360) 757-5075
Fax:        (360) 240-4985
LizC@HeritageBankNW.com

CONFIDENTIAL AND PROPRIETARY: This e-mail message is intended only for the use of the individual or entity to

which it is addressed and may contain information that is confidential. If the reader is not the intended recipient,
you are hereby notified that any dissemination, distribution, or copying of this communication is strictly prohibited.
If you have received this communication in error, please notify us immediately by telephone, return this message to
the address above and delete or destroy all copies.

From: wilson99aps@aol.com [mailto:wilson99aps@aol.com]
Sent: Tuesday, February 17, 2015 2:29 PM
To: Elizabeth Crenna
Subject: Re: Myers NWP 48
I just got off the phone again with Lynn Wofford at the Oly branch, and she restated that the problem is
the last sentence of the first paragraph under "Acknowledgement of Notice of Assignment" on page two.
It appears to contradict that the ownership of the account is Arcadia Point Seafood.
How do you read it?
Steve
-----Original Message----From: Elizabeth Crenna <Elizabeth.Crenna@heritagebanknw.com>
To: 'wilson99aps@aol.com' <wilson99aps@aol.com>
Sent: Tue, Feb 17, 2015 2:19 pm
Subject: RE: Myers NWP 48

Got it.
Liz Crenna
VP Special Assets Officer
Burlington Administration Center
435 E. George Hopper Rd.
Burlington, WA 98233
Office: (360) 757-5075
Fax:        (360) 240-4985
LizC@HeritageBankNW.com

CONFIDENTIAL AND PROPRIETARY: This e-mail message is intended only for the use of the individual or entity to
which it is addressed and may contain information that is confidential. If the reader is not the intended recipient,
you are hereby notified that any dissemination, distribution, or copying of this communication is strictly prohibited.
If you have received this communication in error, please notify us immediately by telephone, return this message to
the address above and delete or destroy all copies.

From: wilson99aps@aol.com [mailto:wilson99aps@aol.com]
Sent: Tuesday, February 17, 2015 2:18 PM

To: Elizabeth Crenna
Subject: Fwd: Myers NWP 48
Liz ~
Retry....
Steve

-----Original Message----From: LARSON, BRYAN (DNR) (DNR) <BRYAN.LARSON@dnr.wa.gov>
To: wilson99aps <wilson99aps@aol.com>
Sent: Tue, Feb 17, 2015 1:32 pm
Subject: FW: Myers NWP 48

Bryan Larson
360-902-1025
Washington State Department of Natural Resources

From:
To:
Subject:
Date:
Attachments:

LARSON, BRYAN (DNR)
"wilson99aps@aol.com"
FW: Myers NWP 48
Tuesday, February 17, 2015 1:32:46 PM
Savings Account Assignment_APS_Draft.docx

Bryan Larson
360-902-1025
Washington State Department of Natural Resources
From: wilson99aps@aol.com [mailto:wilson99aps@aol.com]
Sent: Wednesday, January 21, 2015 10:07 AM
To: Michelle.Corral@heritagebanknw.com; LARSON, BRYAN (DNR)
Subject: Fwd: Myers NWP 48

Hi Michelle and Bryan ~
I'll make this a two-part email.
First, Michelle - thanks for looking at this. As a bonding instrument, DNR requires that we open an
account in the amount $5000.00, and we don't have any problems with that so long as they can't fund
their Christmas party or go traveling.
If I read this correctly, Vicki and I (Assignors) will both need to sign the bank documents to open a new
account, and then the account information will be forwarded to DNR. They will create the final document
which will then require notarized signatures. Is that how you see this?
And Bryan - the Christmas party comment was only partly in jest. It seems there should be some
language in the final document that specifically defines the reasons DNR can access the account. Also,
as the assignment now reads, there is no provision for returning the assigned dollars to Arcadia Point
Seafood; i.e., the document "irrevocably" authorizes DNR use of the account. Perhaps there should be
something to identify when the agreement ends?
Steve

-----Original Message----From: LARSON, BRYAN (DNR) (DNR) <BRYAN.LARSON@dnr.wa.gov>
To: 'wilson99aps@aol.com' <wilson99aps@aol.com>
Sent: Tue, Jan 20, 2015 11:30 am
Subject: RE: Myers NWP 48

Steve,
Here is a Draft copy of what the Savings Account Assignment will look like. I filled out the amount,
and you should be able to take it into your bank and have them look at it.
If they can provide me the information in the areas that are relevant to them, I can get this filled out
and sent back to you for both of you to sign.

Let me know if you have any questions.
Thanks,
Bryan

Bryan Larson
360-902-1025
Washington State Department of Natural Resources
From: wilson99aps@aol.com [mailto:wilson99aps@aol.com]
Sent: Wednesday, January 14, 2015 2:17 PM
To: LARSON, BRYAN (DNR)
Subject: Fwd: Myers NWP 48

Here you go: Myers.
Let me know if there's anything else you need. Any word about the assigned account letter?
Steve

SAVINGS ACCOUNT ASSIGNMENT
Lease No. 20-091719
To secure the performance of the obligations of Arcadia Point Seafood (“Assignor”) in Section
10 - OR - other of this Lease, the undersigned hereby transfers, and sets over to the State of
Washington (“State”), the Savings Accounts identified below:
Savings Account Number:
Amount of Funds Assigned: Five Thousand dollars ($5,000.00)
and all claims, rights, options, privileges, title, and interest therein. The above described accounts
is-OR-are maintained in or issued by:
(“Savings Institution”).
The undersigned irrevocably authorizes and empowers State, at any time in its own name to
demand, apply for withdrawal, receive monies assigned, and to exercise any and all rights and
privileges and receive all benefits accorded by the Savings Accounts.
The Assignor authorizes and directs Savings Institution, on demand of State, to pay all monies
assigned in the Savings Accounts directly to State.
The Assignor represents and warrants that the above described Savings Accounts is-OR-are
owned solely by the Assignor and is-OR-are free and clear of all liens and encumbrances, and
that the Assignor has full power, right, and authority to execute and deliver this assignment.
The Assignor shall provide thirty (30) days’ notice to State prior to closing the account and shall
procure another form of security so there is no lapse of security.
The Savings Institution shall provide thirty (30) days’ notice to State prior to a declaration of
abandonment of the Savings Account.
Savings Institution shall assess any penalty which results from a demand for payment by State
against the Assignor.
If the Savings Accounts is-OR-are represented by a passbook, or other document evidencing
ownership, such documents has-OR-have been delivered and is-OR-are assigned and pledged
SOLELY to State.
Savings Account Assignment

Page 1 of 6

Agreement No. 20-091719

The undersigned acknowledges that the above Savings Account Assignment was complete, with
all blanks filled in, prior to execution of this agreement.
THIS AGREEMENT requires the signature of all Parties and is effective on the date of the last
signature below.
ASSIGNOR:
_______________________________
By:
Title:
Address:
Phone:

ASSIGNOR:
______________________________
By:
Title:
Address:
Phone:

ACKNOWLEDGMENT OF NOTICE OF ASSIGNMENT
We, name of bank acknowledge receipt of notice and copy of this assignment as collateral for
obligations due State. As to the Savings Accounts identified above, our records indicate the
to be in the amount
Dollars ($
) as of this date./,
balance in Account Number
and the balance in Account Number [
] to be in the amount of [
] Dollars ($
).,
and the balance in Account Number [
] to be in the amount of [
] Dollars ($
).The accounts is-OR-are solely in the name of the State.
Our records do not disclose any liens, claims, or encumbrances against the Savings Accounts,
except (if none, so state):
. We have compared the
signatures appearing on this assignment with the signatures on our records, and the same
compares correctly and is-OR-are sufficient to authorize withdrawal of funds from said accounts
and for all purposes with respect to the accounts.
FINANCIAL INSTITUTION (UPPER CASE)

Dated: ______________________, 20__

________________________________
By:
Title:
Address:
Phone:
STATE OF WASHINGTON
DEPARTMENT OF
NATURAL RESOURCES

Dated: ______________________, 20__

________________________________
By:
Title:
Address:

Savings Account Assignment

Page 2 of 6

Agreement No. 20-091719

Approved as to form this
5 day of August 2014
Christa Thompson, Assistant Attorney General
ASSIGNOR INDIVIDUAL ACKNOWLEDGMENT

STATE OF

)
) ss.
)

County of

I certify that I know or have satisfactory evidence that __________________________________
is the person who appeared before me, and said person acknowledged that (he/she) signed this
instrument and acknowledged it to be (his/her) free and voluntary act for the uses and purposes
mentioned in this instrument.

Dated: _____________________, 20__

___________________________________
(Signature)

(Seal or stamp)
___________________________________
(Print Name)
Notary Public in and for the State of
Washington, residing at
__________________________________
My appointment expires_______________

Savings Account Assignment
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Agreement No. 20-091719

ASSIGNOR REPRESENTATIVE ACKNOWLEDGMENT

STATE OF

)
) ss.
)

County of

I certify that I know or have satisfactory evidence that __________________________________
is the person who appeared before me, and said person acknowledged that (he/she) signed this
instrument, on oath stated that (he/she) was authorized to execute the instrument and
acknowledged it as the ___________ (type of authority) of
__________________________________ (name of corporation) to be the free and voluntary act
of such party for the uses and purposes mentioned in the instrument.
Dated: _____________________, 20__

_________________________________
(Signature)

(Seal or stamp)
___________________________________
(Print Name)
Notary Public in and for the State of
Washington, residing at
___________________________________
My appointment expires _______________

Savings Account Assignment
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Agreement No. 20-091719

FINANCIAL INSTITUTION REPRESENTATIVE ACKNOWLEDGMENT

STATE OF

)
) ss.
)

County of

I certify that I know or have satisfactory evidence that __________________________________
is the person who appeared before me, and said person acknowledged that (he/she) signed this
instrument, on oath stated that (he/she) was authorized to execute the instrument and
acknowledged it as the ___________ (type of authority) of
__________________________________ (name of corporation) to be the free and voluntary act
of such party for the uses and purposes mentioned in the instrument.
Dated: _____________________, 20__

_________________________________
(Signature)

(Seal or stamp)
___________________________________
(Print Name)
Notary Public in and for the State of
Washington, residing at
___________________________________
My appointment expires _______________

Savings Account Assignment
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Agreement No. 20-091719

STATE ACKNOWLEDGMENT

STATE OF WASHINGTON )
) ss.
County of
)

I certify that I know or have satisfactory evidence that
is the person who appeared before
me, and said person acknowledged that he signed this instrument, on oath stated that he was
authorized to execute the instrument and acknowledged it as the
, and ex officio
administrator of the Department of Natural Resources of the State of Washington to be the free
and voluntary act of such party for the uses and purposes mentioned in the instrument.
Dated: _____________________, 20__

_________________________________
(Signature)

(Seal or stamp)
___________________________________
(Print Name)
Notary Public in and for the State of
Washington, residing at
___________________________________
My appointment expires _______________

Savings Account Assignment
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Agreement No. 20-091719

From:
To:
Subject:
Date:
Attachments:

LARSON, BRYAN (DNR)
MEAD, MARILYN (DNR)
FW: Myers NWP 48
Monday, January 26, 2015 9:04:30 AM
Savings Account Assignment_APS_Draft.docx

Marilyn,
I am working on this Savings Account Assignment, and the proponent and his bank are asking
questions I cannot answer.
Can you help me with the following, or point me to someone who can?
1.
2.

Where is the provision for the Savings Account money to be returned to the proponent at
the end of the lease?
From the bank - I see on page two that the assignment is requiring the account to be titled
solely in the name of the state. This is different from what I have seen in the past. Typically,
when we open an assignment account, the accounts are held in the name of the business
with a hold the funds with a description of assignment account and the business owners are
the signers on the account. In order to open an account titled solely in the name of the
state, we would need all appropriate business documentation such as articles of
incorporation and bylaws from the state. Since the account would be titled in the name of
the state, the signers on the account must be authorized by the state and their personal
information would be required as well.

Thanks,
Bryan

Bryan Larson
360-902-1025
Washington State Department of Natural Resources
From: wilson99aps@aol.com [mailto:wilson99aps@aol.com]
Sent: Wednesday, January 21, 2015 10:07 AM
To: Michelle.Corral@heritagebanknw.com; LARSON, BRYAN (DNR)
Subject: Fwd: Myers NWP 48

Hi Michelle and Bryan ~
I'll make this a two-part email.
First, Michelle - thanks for looking at this. As a bonding instrument, DNR requires that we open an
account in the amount $5000.00, and we don't have any problems with that so long as they can't fund
their Christmas party or go traveling.
If I read this correctly, Vicki and I (Assignors) will both need to sign the bank documents to open a new

account, and then the account information will be forwarded to DNR. They will create the final document
which will then require notarized signatures. Is that how you see this?
And Bryan - the Christmas party comment was only partly in jest. It seems there should be some
language in the final document that specifically defines the reasons DNR can access the account. Also,
as the assignment now reads, there is no provision for returning the assigned dollars to Arcadia Point
Seafood; i.e., the document "irrevocably" authorizes DNR use of the account. Perhaps there should be
something to identify when the agreement ends?
Steve

-----Original Message----From: LARSON, BRYAN (DNR) (DNR) <BRYAN.LARSON@dnr.wa.gov>
To: 'wilson99aps@aol.com' <wilson99aps@aol.com>
Sent: Tue, Jan 20, 2015 11:30 am
Subject: RE: Myers NWP 48

Steve,
Here is a Draft copy of what the Savings Account Assignment will look like. I filled out the amount,
and you should be able to take it into your bank and have them look at it.
If they can provide me the information in the areas that are relevant to them, I can get this filled out
and sent back to you for both of you to sign.
Let me know if you have any questions.
Thanks,
Bryan

Bryan Larson
360-902-1025
Washington State Department of Natural Resources
From: wilson99aps@aol.com [mailto:wilson99aps@aol.com]
Sent: Wednesday, January 14, 2015 2:17 PM
To: LARSON, BRYAN (DNR)
Subject: Fwd: Myers NWP 48

Here you go: Myers.
Let me know if there's anything else you need. Any word about the assigned account letter?
Steve

SAVINGS ACCOUNT ASSIGNMENT
Lease No. 20-091719
To secure the performance of the obligations of Arcadia Point Seafood (“Assignor”) in Section
10 - OR - other of this Lease, the undersigned hereby transfers, and sets over to the State of
Washington (“State”), the Savings Accounts identified below:
Savings Account Number:
Amount of Funds Assigned: Five Thousand dollars ($5,000.00)
and all claims, rights, options, privileges, title, and interest therein. The above described accounts
is-OR-are maintained in or issued by:
(“Savings Institution”).
The undersigned irrevocably authorizes and empowers State, at any time in its own name to
demand, apply for withdrawal, receive monies assigned, and to exercise any and all rights and
privileges and receive all benefits accorded by the Savings Accounts.
The Assignor authorizes and directs Savings Institution, on demand of State, to pay all monies
assigned in the Savings Accounts directly to State.
The Assignor represents and warrants that the above described Savings Accounts is-OR-are
owned solely by the Assignor and is-OR-are free and clear of all liens and encumbrances, and
that the Assignor has full power, right, and authority to execute and deliver this assignment.
The Assignor shall provide thirty (30) days’ notice to State prior to closing the account and shall
procure another form of security so there is no lapse of security.
The Savings Institution shall provide thirty (30) days’ notice to State prior to a declaration of
abandonment of the Savings Account.
Savings Institution shall assess any penalty which results from a demand for payment by State
against the Assignor.
If the Savings Accounts is-OR-are represented by a passbook, or other document evidencing
ownership, such documents has-OR-have been delivered and is-OR-are assigned and pledged
SOLELY to State.
Savings Account Assignment
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The undersigned acknowledges that the above Savings Account Assignment was complete, with
all blanks filled in, prior to execution of this agreement.
THIS AGREEMENT requires the signature of all Parties and is effective on the date of the last
signature below.
ASSIGNOR:
_______________________________
By:
Title:
Address:
Phone:

ASSIGNOR:
______________________________
By:
Title:
Address:
Phone:

ACKNOWLEDGMENT OF NOTICE OF ASSIGNMENT
We, name of bank acknowledge receipt of notice and copy of this assignment as collateral for
obligations due State. As to the Savings Accounts identified above, our records indicate the
to be in the amount
Dollars ($
) as of this date./,
balance in Account Number
and the balance in Account Number [
] to be in the amount of [
] Dollars ($
).,
and the balance in Account Number [
] to be in the amount of [
] Dollars ($
).The accounts is-OR-are solely in the name of the State.
Our records do not disclose any liens, claims, or encumbrances against the Savings Accounts,
except (if none, so state):
. We have compared the
signatures appearing on this assignment with the signatures on our records, and the same
compares correctly and is-OR-are sufficient to authorize withdrawal of funds from said accounts
and for all purposes with respect to the accounts.
FINANCIAL INSTITUTION (UPPER CASE)

Dated: ______________________, 20__

________________________________
By:
Title:
Address:
Phone:
STATE OF WASHINGTON
DEPARTMENT OF
NATURAL RESOURCES

Dated: ______________________, 20__

________________________________
By:
Title:
Address:

Savings Account Assignment
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Approved as to form this
5 day of August 2014
Christa Thompson, Assistant Attorney General
ASSIGNOR INDIVIDUAL ACKNOWLEDGMENT

STATE OF

)
) ss.
)

County of

I certify that I know or have satisfactory evidence that __________________________________
is the person who appeared before me, and said person acknowledged that (he/she) signed this
instrument and acknowledged it to be (his/her) free and voluntary act for the uses and purposes
mentioned in this instrument.

Dated: _____________________, 20__

___________________________________
(Signature)

(Seal or stamp)
___________________________________
(Print Name)
Notary Public in and for the State of
Washington, residing at
__________________________________
My appointment expires_______________

Savings Account Assignment

Page 3 of 6

Agreement No. 20-091719

ASSIGNOR REPRESENTATIVE ACKNOWLEDGMENT

STATE OF

)
) ss.
)

County of

I certify that I know or have satisfactory evidence that __________________________________
is the person who appeared before me, and said person acknowledged that (he/she) signed this
instrument, on oath stated that (he/she) was authorized to execute the instrument and
acknowledged it as the ___________ (type of authority) of
__________________________________ (name of corporation) to be the free and voluntary act
of such party for the uses and purposes mentioned in the instrument.
Dated: _____________________, 20__

_________________________________
(Signature)

(Seal or stamp)
___________________________________
(Print Name)
Notary Public in and for the State of
Washington, residing at
___________________________________
My appointment expires _______________

Savings Account Assignment
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FINANCIAL INSTITUTION REPRESENTATIVE ACKNOWLEDGMENT

STATE OF

)
) ss.
)

County of

I certify that I know or have satisfactory evidence that __________________________________
is the person who appeared before me, and said person acknowledged that (he/she) signed this
instrument, on oath stated that (he/she) was authorized to execute the instrument and
acknowledged it as the ___________ (type of authority) of
__________________________________ (name of corporation) to be the free and voluntary act
of such party for the uses and purposes mentioned in the instrument.
Dated: _____________________, 20__

_________________________________
(Signature)

(Seal or stamp)
___________________________________
(Print Name)
Notary Public in and for the State of
Washington, residing at
___________________________________
My appointment expires _______________

Savings Account Assignment
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STATE ACKNOWLEDGMENT

STATE OF WASHINGTON )
) ss.
County of
)

I certify that I know or have satisfactory evidence that
is the person who appeared before
me, and said person acknowledged that he signed this instrument, on oath stated that he was
authorized to execute the instrument and acknowledged it as the
, and ex officio
administrator of the Department of Natural Resources of the State of Washington to be the free
and voluntary act of such party for the uses and purposes mentioned in the instrument.
Dated: _____________________, 20__

_________________________________
(Signature)

(Seal or stamp)
___________________________________
(Print Name)
Notary Public in and for the State of
Washington, residing at
___________________________________
My appointment expires _______________

Savings Account Assignment
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From:
To:
Subject:
Date:

LARSON, BRYAN (DNR)
Malone, Charles (DNR)
FW: Myers NWP 48
Tuesday, February 17, 2015 3:44:46 PM

Charles,
I will be calling you regarding this again, but can the highlighted sentence be removed from the
Savings Account Assignment form?

Bryan Larson
360-902-1025
Washington State Department of Natural Resources
From: LARSON, BRYAN (DNR)
Sent: Tuesday, February 17, 2015 3:34 PM
To: MEAD, MARILYN (DNR)
Subject: RE: Myers NWP 48
The proponent called and said he spoke to the contact you gave me at Heritage. The Savings
Account Assignment was executed in 2007 and the language they cannot accept was not in that
document.
The language below is what the holdup is, and they say this did not appear in the 2007 document.

The account[s] [is -OR- are] solely in the name of the State.
Bryan Larson
360-902-1025
Washington State Department of Natural Resources
From: LARSON, BRYAN (DNR)
Sent: Tuesday, February 17, 2015 3:22 PM
To: MEAD, MARILYN (DNR)
Subject: FW: Myers NWP 48
Can you find out what the answer is for the highlighted below?

Bryan Larson
360-902-1025
Washington State Department of Natural Resources

From: wilson99aps@aol.com [mailto:wilson99aps@aol.com]
Sent: Tuesday, February 17, 2015 3:07 PM
To: LARSON, BRYAN (DNR)
Subject: Fwd: Myers NWP 48
FYI

-----Original Message----From: Elizabeth Crenna <Elizabeth.Crenna@heritagebanknw.com>
To: 'wilson99aps@aol.com' <wilson99aps@aol.com>
Sent: Tue, Feb 17, 2015 2:37 pm
Subject: RE: Myers NWP 48

Yes, I ready it the same way Lynn does. I see that the sentence is indicating the ownership of the
account is the State. My question would be, do they want to use the account as security or do they
want to take ownership of this account now. My guess is they want to use it as security in the
amount of $5,000.00.
Can you confirm?
Liz Crenna
VP Special Assets Officer
Burlington Administration Center
435 E. George Hopper Rd.
Burlington, WA 98233
Office: (360) 757-5075
Fax:
(360) 240-4985
LizC@HeritageBankNW.com

CONFIDENTIAL AND PROPRIETARY: This e-mail message is intended only for the use of the individual or entity to
which it is addressed and may contain information that is confidential. If the reader is not the intended recipient,
you are hereby notified that any dissemination, distribution, or copying of this communication is strictly prohibited.
If you have received this communication in error, please notify us immediately by telephone, return this message to
the address above and delete or destroy all copies.

From: wilson99aps@aol.com [mailto:wilson99aps@aol.com]
Sent: Tuesday, February 17, 2015 2:29 PM
To: Elizabeth Crenna
Subject: Re: Myers NWP 48
I just got off the phone again with Lynn Wofford at the Oly branch, and she restated that the problem is
the last sentence of the first paragraph under "Acknowledgement of Notice of Assignment" on page two.
It appears to contradict that the ownership of the account is Arcadia Point Seafood.

How do you read it?
Steve
-----Original Message----From: Elizabeth Crenna <Elizabeth.Crenna@heritagebanknw.com>
To: 'wilson99aps@aol.com' <wilson99aps@aol.com>
Sent: Tue, Feb 17, 2015 2:19 pm
Subject: RE: Myers NWP 48

Got it.
Liz Crenna
VP Special Assets Officer
Burlington Administration Center
435 E. George Hopper Rd.
Burlington, WA 98233
Office: (360) 757-5075
Fax:
(360) 240-4985
LizC@HeritageBankNW.com

CONFIDENTIAL AND PROPRIETARY: This e-mail message is intended only for the use of the individual or entity to
which it is addressed and may contain information that is confidential. If the reader is not the intended recipient,
you are hereby notified that any dissemination, distribution, or copying of this communication is strictly prohibited.
If you have received this communication in error, please notify us immediately by telephone, return this message to
the address above and delete or destroy all copies.

From: wilson99aps@aol.com [mailto:wilson99aps@aol.com]
Sent: Tuesday, February 17, 2015 2:18 PM
To: Elizabeth Crenna
Subject: Fwd: Myers NWP 48
Liz ~
Retry....
Steve

-----Original Message----From: LARSON, BRYAN (DNR) (DNR) <BRYAN.LARSON@dnr.wa.gov>
To: wilson99aps <wilson99aps@aol.com>
Sent: Tue, Feb 17, 2015 1:32 pm
Subject: FW: Myers NWP 48

Bryan Larson
360-902-1025
Washington State Department of Natural Resources

From:
To:
Subject:
Date:
Attachments:

Eric Sparkman
Steve Wilson; LARSON, BRYAN (DNR)
Fw: Scanned image from MX-3640N
Friday, December 19, 2014 12:53:21 PM
DNR_ArcadiaHp.pdf

Steve and Bryan,
Here is a copy of the signed harvest plan for the DNR lease at Arcadia Point.
Eric
________________________________________
From: DoNot Reply on behalf of donotreply@ <squaxin.us donotreply@squaxin.us>
Sent: Friday, December 19, 2014 12:33 PM
To: Eric Sparkman
Subject: Scanned image from MX-3640N
Reply to: donotreply@squaxin.us <donotreply@squaxin.us>
Device Name: Not Set
Device Model: MX-3640N
Location: Not Set
File Format: PDF (Medium)
Resolution: 200dpi x 200dpi
Attached file is scanned image in PDF format.
Use Acrobat(R)Reader(R) or Adobe(R)Reader(R) of Adobe Systems Incorporated to view the document.
Adobe(R)Reader(R) can be downloaded from the following URL:
Adobe, the Adobe logo, Acrobat, the Adobe PDF logo, and Reader are registered trademarks or trademarks of
Adobe Systems Incorporated in the United States and other countries.
        http://www.adobe.com/

From:
To:
Subject:
Date:
Attachments:

wilson99aps@aol.com
LARSON, BRYAN (DNR)
Fwd: Assignment for L&I
Wednesday, February 11, 2015 2:25:00 PM
SKMBT_C284e15021114460.pdf

Bryan ~
Take a look at this document, it's very informative...and quite clearly states the (contractor, lessee, etc) is
the assignor; not the State.
Can you find an example of a current lease where there is an assignment of account that uses the exact
document you've provided to Heritage? At least I'd know another bank to speak to.

-----Original Message----From: Michelle Corral <Michelle.Corral@heritagebanknw.com>
To: 'wilson99aps@aol.com' <wilson99aps@aol.com>
Sent: Wed, Feb 11, 2015 1:56 pm
Subject: Assignment for L&I

Steve,
I thought that it may be helpful if you were able to see what other state departments use as
their request for assignment of account. I have attached the assignment of account that
the Department of Labor and Industries uses for your reference.
Thanks,
Michelle
Michelle Corral
VP Branch Manager
NMLS - 879030
Shelton Office
301 E Wallace Kneeland Blvd. Ste. 115
Shelton, WA 98584
Office:   (360) 426-4431 X82001
Direct:   (360) 570-7391
Fax:        (360) 426-4497
Michelle.Corral@HeritageBankNW.com

CONFIDENTIAL AND PROPRIETARY: This e-mail message is intended only for the use of the
individual or entity to which it is addressed and may contain information that is confidential. If the reader
is not the intended recipient, you are hereby notified that any dissemination, distribution, or copying of
this communication is strictly prohibited. If you have received this communication in error, please notify
us immediately by telephone, return this message to the address above and delete or destroy all copies.
From: itsupport@heritagebankwa.com [mailto:itsupport@heritagebankwa.com]

Sent: Wednesday, February 11, 2015 2:46 PM
To: Michelle Corral
Subject: Message from KMBT_C284e

From:
To:
Subject:
Date:
Attachments:

wilson99aps@aol.com
LARSON, BRYAN (DNR)
Fwd: Lease- Draft Review
Monday, April 06, 2015 2:28:57 PM
DNR Aquaculture Lease 3.10.15 (Clean).docx
DNR Lease Revisions Comparison.docx

Here you go; see if your people are planning to use this or the 2006 version for the lease program.
Section 4.2 is the head scratcher. As I mentioned, we don't want to pay out the Lessor's share based on
an average price influenced by higher grade beaches, or perhaps stronger market conditions from a prior
year. Likewise, DNR shouldn't want us to pay based on a weaker market from a prior year, or lower
prices from other growers' wholesalers.
Steve

When recorded, return to:
Tenant name
Tenant Address
Tenant City, State, Zip

AQUATIC LANDS [OYSTER -OR- CLAM -OR- MUSSEL-OR- GEODUCK]
AQUACULTURE LEASE
Lease No. [___ _______]
Grantor(s): Washington State Department of Natural Resources
Grantee(s): Tenant name
Legal Description: Section X, Township X North, Range X East / West, W.M.
Assessor’s Property Tax Parcel or Account Number: number / Not Applicable

THIS LEASE is made by and between the STATE OF WASHINGTON, acting through the
Department of Natural Resources ("State"), and [_____________], a [governmental
agency] -OR- [ Washington corporation] -OR- [partnership] -OR- [marital community] -OR[single individual] -OR – [_____] ("Tenant").

BACKGROUND
Tenant desires to lease the aquatic lands commonly known as [_____], which [is] -OR- [are]
[tidelands[,] -AND/OR- [shorelands[,] -AND/OR- [bedlands[,] -AND/OR- [a harbor area]
located in [_____] County, Washington, from State, and State desires to lease the property to
Tenant pursuant to the terms and conditions of this Lease.
TO BE USED FOR THOSE LEASES IN THE CONSENT DECREE:
Aquatic Lands [____] Aquaculture Lease
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[This Lease is a re-lease to the same Tenant of the tidelands that are the subject of a Consent
Decree and Settlement Agreement (“Settlement Agreement”) in U.S. v. Washington, Case No.
2:70-cv-09213-RSM, Subproceeding No. 89-3 (Shellfish), document number 18839, United
States District Court, Western District of Washington. The court approved the Settlement
Agreement on June 21, 2007. Under the Settlement Agreement, the signatory Tribes agree not
to conduct tribal shellfish harvest on the tidelands while State continues to lease the tidelands
to the same Tenant or Tenant’s immediate family. Some circumstances such as an early
termination of this lease, a request to assign the lease, a change in ownership of the Tenant,
or the expiration of the lease could trigger a Tribe’s right to assume the lease, or to negotiate
with the State for a new lease of all or a portion of the Property, or to exercise treaty harvest
rights on the Property.]
THEREFORE, the Parties agree as follows:

SECTION 1 PROPERTY
1.1

Property Defined.
(a)
State leases to Tenant and Tenant leases from State the real property described in
Exhibit A together with all the rights of State, if any, to improvements on and
easements benefiting the Property, but subject to the exceptions and restrictions
set forth in this Lease (collectively the “Property”). [The Property includes
[insert number] distinct aquaculture locations (“the Sites”). Reference to the
Property in this Lease includes all the Sites unless otherwise specified.]
(b)
This Lease is subject to all valid interests of third parties noted in the records
of [_____] County, or on file in the Office of the Commissioner of Public Lands,
Olympia, Washington; rights of the public under the Public Trust Doctrine or
federal navigation servitude; and treaty rights of Indian Tribes.
(c)
This Lease does not include any right to harvest, collect or damage any natural
resource, including aquatic life or living plants, any water rights, or any mineral
rights, including any right to excavate or withdraw sand, gravel, or other valuable
materials[, except to the extent expressly permitted in Exhibit B].
(d)
State reserves the right to grant easements and other land uses on the Property to
others when the easement or other land uses will not unreasonably interfere with
the Permitted Use.
For Consent Decree and Settlement Agreement Leases Only:
[(e)
This Lease is subject to the Settlement Agreement. Under certain conditions of
the Settlement Agreement, a Tribe may assert harvest rights to the Property.
State will provide Tenant with notice of a Tribe’s assertion of harvest rights.]
-OR[(e)
This Lease is not subject to the CONSENT DECREE. Attachment [_____] to
this Lease details the Treaty Tribe Sharing required as part of the
STIPULATED ORDER AMENDING SHELLFISH IMPLEMENTATION
PLAN (Case No: C70-9213) Subproceeding No 89-3 (Shellfish).]

Aquatic Lands [____] Aquaculture Lease
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1.2

Survey and Property Descriptions.
(a)
Tenant prepared Exhibit A, which describes the Property. Tenant warrants that
Exhibit A is a true and accurate description of the Lease boundaries and the
improvements to be constructed or already existing in the Lease area.
(b)
Tenant shall not rely on any written legal descriptions, surveys, plats, or diagrams
(“property description”) provided by State. Tenant shall not rely on State’s
approval or acceptance of Exhibit A or any other Tenant-provided property
description as affirmation or agreement that Exhibit A or other property
description is true and accurate. Tenant’s obligation to provide a true and
accurate description of the Property boundaries is a material term of this Lease.
Tenant shall also provide a copy of the property description to the Director of the
Department of Fish and Wildlife. [Tenant also shall have the boundaries of the
Property marked by piling monuments or other markers of a permanent nature
as the State may direct.]
[(c)
State accepts a preliminary Exhibit A upon the Commencement Date of this
Lease. Tenant shall submit a final Exhibit A for State’s approval within
[_____] ([_____]) days of the Commencement Date. Upon State’s written
approval, the final Exhibit A supersedes the preliminary Exhibit A. Until
superseded, the preliminary Exhibit A has full legal effect.]

1.3
Inspection. State makes no representation regarding the condition of the Property,
improvements located on the Property, the suitability of the Property for Tenant’s Permitted Use,
compliance with governmental laws and regulations, availability of utility rights, access to the
Property, or the existence of hazardous substances on the Property. Tenant inspected the
Property and accepts it “AS IS.”
[1.4

Documentation of Leasehold Condition.
(a)
To the extent satisfactory to State, Tenant shall [film / photograph / cause to be
inspected] the condition and appearance of the leasehold Property at the
beginning of Term, documenting the condition of both the water surface and
the underwater land. Tenant shall provide a true copy of such [film /
photographs / signed and sworn inspection report] to State within [insert
number of days] of the Commencement Date.
(b)
Within [insert number of days] before the End of Term, or within [insert
number of days] of any valid early notice to terminate, Tenant shall [film /
photograph / cause to be inspected] the appearance of the leasehold Property to
the same extent as documented at the beginning of Term. Tenant shall provide
a true copy of such documentation to State within [insert number of days] of
End of Term.
(c)
The Parties shall use the documentation under Paragraphs 1.4(a)-(b) to
apportion liability for conditions requiring remedial action under Subsection
3.3.

Aquatic Lands [____] Aquaculture Lease
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SECTION 2 USE
2.1

Permitted Use. Tenant shall use the Property for
[

] (the “Permitted Use”),

and for no other purpose. This is [a water-dependent use]. -OR- [a nonwater-dependent use.] OR- [a water-oriented use]. -OR- [a mixed use, with [_____] square feet of water-dependent
use and [_____] square feet of nonwater-dependent use.] -OR- [a mixed use, with [_____]
square feet of water-dependent use and [_____] square feet of water-oriented use.] -OR- [a
mixed use, with [_____] square feet of water-dependent use, [_____] square feet of nonwaterdependent use and [_____] square feet of water-oriented use.] Exhibit B describes the
Permitted Use in detail. The Permitted Use is subject to additional obligations in Exhibit B.
2.2

Restrictions on Use.
(a)
Tenant shall not cause or permit any damage to natural resources on the Property[,
except to the extent expressly permitted in Exhibit B].
(b)
Unless approved by State in writing, Tenant shall not cause or permit any filling
activity to occur on the Property or adjacent state-owned aquatic land[, except to
the extent expressly permitted by the U.S. Army Corps of Engineers and/or as
expressly permitted in Exhibit B]. This prohibition includes any deposit of rock,
earth, ballast, wood waste, refuse, garbage, waste matter including chemical,
biological, or toxic wastes, hydrocarbons, and any other pollutants.
(c)
Tenant shall not cause or permit waste of the Property or adjacent state-owned
aquatic land.
(d)
Failure to Comply with Restrictions on Use.
(1)
Tenant’s failure to comply with the restrictions on use under this
Subsection 2.2 is a default subject to Section 14, Default and Remedies.
Tenant shall cure the default by taking all steps necessary to remedy the
failure and restore the Property to the condition before the failure occurred
within the time for cure provided in Subsection 14.2.
(2)
If Tenant fails to cure the default in the manner described in this
Paragraph 2.2(d), the default becomes an Event of Default subject to
Subsection 14.3, Remedies. In addition, the State may (1) restore the
Property and charge Tenant remedial costs and/or (2) charge Tenant
natural resource damages. On demand by State, Tenant shall pay all costs
and/or damages not otherwise paid through Tenant’s insurance required
pursuant to Section 10.
(e)
State’s failure to notify Tenant of Tenant’s failure to comply with all or any of the
restrictions set out in this Subsection 2.2 does not constitute a waiver of any
remedies available to State.
(f)
This Section 2.2 does not limit Tenant’s liability under Section 8, below.
[(g)
Tenant shall not cause or permit scour or damage to aquatic land and
vegetation. This prohibition includes the following limitations:
i.
Tenant shall avoid damage caused by propeller wash from vessels.

Aquatic Lands [____] Aquaculture Lease
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ii.

iii.

iv.

For any period of commercial moorage, Tenant shall acquire DNR
authorization and install approved anchoring systems using midline
floats. Tenant shall not allow moorage over marine vegetation.
Tenant may only ground vessels in approved locations where marine
vegetation is not present and where impacts to benthic organisms can be
minimized.
Tenant shall ensure any power-assisted pressure washing or cleaning of
equipment, machinery, floating, or fixed structures avoids scouring of
the substrate. Tenant shall screen all pumps that use salt water in
accordance with National Marine Fisheries Service and Washington
Department of Fish and Wildlife criteria.]

2.3
Conformance with Laws. Tenant shall, at all times, keep current and comply with all
conditions and terms of any permits, licenses, certificates, regulations, ordinances, statutes, and
other government rules and regulations regarding its use or occupancy of the Property.
2.4
Liens and Encumbrances. Tenant shall keep the Property free and clear of any liens
and encumbrances arising out of or relating to its use or occupancy of the Property, unless
expressly authorized by State in writing.

SECTION 3 TERM
3.1
Term Defined. The term of this Lease is [_____ (__)] years (the "Term"), beginning on
the [_____] day of [____________, 20__] (the "Commencement Date"), and ending on the
[_____] day of [____________, 20__] (the "Termination Date"), unless terminated sooner under
the terms of this Lease.
3.2

Renewal of Lease.
(a)
This Lease does not provide a right of renewal.
(b)
Tenant may apply for a new lease in accordance with RCW 79.135.150 and State
has discretion to grant a new lease to Tenant if State deems it to be in the best
interest of the State to re-lease the Property.
(c)
Tenant must file with State a written request to renew at least one (1) year prior to
the Termination Date. Within ninety (90) days, State will respond with (1) an
offer of the renewal terms and conditions or (2) denial of the renewal request.
State may deny the renewal request if Tenant is in default at the time.
(d)
If State offers a new lease, Tenant shall accept or reject State’s offer within ninety
(90) days. If Tenant rejects State’s offer, State may offer the lease to others.
CONSENT DECREE AND SETTLEMENT AGREEMENT LEASES ONLY:
[(e)
In accordance with Section 4 of the Settlement Agreement, Tribes may have a
right to seek a lease of the Property if Tenant and State fail to enter into a
renewal lease within six months (or nine months where a property boundary
survey is needed) after expiration of this Lease. Exhibit C is a copy of Section 4
of the Settlement Agreement.]

Aquatic Lands [____] Aquaculture Lease
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3.3

End of Term.
(a)
Upon the expiration or termination of this Lease, Tenant shall remove
Improvements in accordance with Section 7, Improvements and surrender the
Property to State in the same or better condition as on the Commencement Date,
reasonable wear and tear excepted.
(b)
Definition of Reasonable Wear and Tear.
(1)
Reasonable wear and tear is deterioration resulting from the Permitted Use
that has occurred without neglect, negligence, carelessness, accident, or
abuse of the Property by Tenant or any other person on the premises with
the permission of Tenant.
(2)
Reasonable wear and tear does not include any deposit of material
prohibited under Paragraph 2.2(b) unless expressly permitted by State in
writing and regardless of whether the deposit is incidental to or the
byproduct of the Permitted Use.
(c)
If Property is in worse condition, excepting for reasonable wear and tear, on the
surrender date than on the Commencement Date, the following provisions apply.
(1)
State shall provide Tenant a reasonable time to take all steps necessary to
remedy the condition of the Property. State may require Tenant to enter
into a right-of-entry or other use authorization prior to the Tenant entering
the Property to remedy any breach of this Subsection 3.3.
(2)
If Tenant fails to remedy the condition of the Property in a timely manner,
then State may take any steps reasonably necessary to remedy Tenant’s
failure. Upon demand by State, Tenant shall pay all costs of such
remedial action, including but not limited to the costs of removing and
disposing of any material deposited improperly on the Property, lost
revenue resulting from the condition of the Property prior to and during
remedial action, and any administrative costs associated with the remedial
action.

3.4

Holdover.
(a)
If Tenant remains in possession of the Property after the Termination Date, the
occupancy will not be an extension or renewal of the Term. The occupancy will
be a month-to-month tenancy, on terms identical to the terms of this Lease, which
either Party may terminate on thirty (30) days’ written notice.
(1)
The monthly rent during the holdover will be the same rent that would be
due if the Lease were still in effect and all adjustments in rent were made
in accordance with its terms.
(2)
Payment of more than the monthly rent will not be construed to create a
periodic tenancy longer than month-to-month. If Tenant pays more than
the monthly rent and State provides notice to vacate the property, State
shall refund the amount of excess payment remaining after the Tenant
ceases occupation of the Property.
(b)
If State notifies Tenant to vacate the Property and Tenant fails to do so within the
time set forth in the notice, Tenant will be a trespasser and shall owe the State all
amounts due under RCW 79.02.300 or other applicable law.
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Delete this provision when re-leasing to Tenant in Possession.
[3.5 Adjustment of Term Resulting from Tenant’s Possession.
(a)
If, for any reason whatsoever, State cannot deliver possession of the Property to
Tenant on the Commencement Date, this Lease will not be void or voidable, nor
will State be liable to Tenant for any loss or damage resulting from the delay in
delivery of possession. In such event, the date of delivery of possession will be
the Commencement Date for all purposes, including the payment of rent.
(b)
If Tenant takes possession before the Commencement Date, the date of
possession will be the Commencement Date for all purposes, including the
payment of rent. If the Lease Term commences earlier or later than the
scheduled Commencement Date, the Termination Date adjusts accordingly.]
3.6
Termination Upon Decertification of Growing Area. In the event that during the term
of the Lease the Washington State Department of Health (“DOH”) classifies the Property as a
“Prohibited” shellfish growing area according to the provisions of the National Shellfish
Sanitation Plan Model Ordinance for reasons beyond the reasonable control of Tenant, Tenant
may terminate the Lease on thirty (30) days’ notice to State, provided that Tenant shall not have
the right to terminate if DOH subsequently re-classifies the Property to “Approved” or
“Conditionally Approved” before Tenant has provided notice to State of Tenant’s intent to
terminate. In the event that DOH classifies only a portion of Property as “Prohibited” during the
term of the Lease, Tenant’s right to terminate under this Section shall apply only to the portion of
the Property classified as “Prohibited,” and if Tenant elects to terminate the Lease shall remain in
effect with respect to all portions of the Property not classified as “Prohibited.” If the Lease is
terminated with respect to a portion of the Property under this Section the rent shall be reduced
in proportion to the percentage reduction in the area of the Property as a result of the termination
unless the parties otherwise agree. Tenant’s sole remedy against State in the event DOH
classifies the Property or a portion of the Property as “Prohibited” during the term of the Lease
shall be termination in accordance with this Section.

SECTION 4 RENT
4.1
Annual Rent. Until adjusted as set forth below, Tenant shall pay to State an annual rent
in the amount of [_____] Dollars ($[_____]). [The annual rent includes the rent due for each
of the [insert number ( )] Sites as shown in Exhibit C.] The annual rent, as it currently exists
or as adjusted or modified (the "Annual Rent"), is due and payable in full on or before the
Commencement Date and on or before the same date of each year thereafter. Any payment not
paid by State’s close of business on the date due is past due.
USE FOR GEODUCK:
[4.1 Annual Minimum Base Rent. Tenant shall pay to State the annual minimum base rent
in the amount of [_____] Dollars ($[_____]). The annual minimum base rent is due and
payable in full on or before the Commencement Date and on or before the same date of each
year thereafter. In addition to the annual minimum base rent, Tenant shall pay production
based rent in accordance with Subsection 4.2(a).]
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USE FOR OYSTER:
[4.2 Oyster Inflation Adjustment. State shall adjust the rent annually according to the change
in the Producer Price Index ("PPI") for Oysters (code 2092-224) as published by US
Department of Commerce, Bureau of Labor Statistics. The adjustment is calculated by using
the annual average adjustment averaged over the preceding five years. If publication of the
PPI is discontinued, State shall use a reliable governmental or other non-partisan publication
evaluating the information used in determining the inflation index.]
USE FOR CLAM:
[4.2 Clam Rent Adjustment. State shall adjust the rent annually. State shall base annual rent
adjustment for clam culture on the most current commercial market for clams and property
production potential as determined by State survey information. If no current State survey
information is available, the annual rent shall remain the same.]
USE FOR GEODUCK:
[4.2 Production Based Rent.
(a)
Production Based Rent. In addition to the annual minimum base rent, Tenant
shall pay to State a quarterly Production Based Rent. When the Tenant initiates
harvest of cultured geoduck, State shall compute the Production Based Rent as
follows: the total quarterly volume of geoduck harvested in pounds as stated on
its quarterly aquaculture production report (“production report”) to the
Washington State Department of Fish and Wildlife (WDFW) multiplied by the
current average wholesale price per pound (based on statewide aquaculture
production reports from the previous year and other supporting information
from WDFW), multiplied by the royalty rate of [_____] percent.
(b)
Quarterly Reports and payment of Production Based Rent. Within 30 days of
the date that Tenant submits its production report to the WDFW, Tenant shall
submit to State a copy of the production report and payment of the Production
Based Rent as calculated in Section 4.2(a). The quarterly aquaculture
production report must include the poundage or other unit of measure and
price received for geoduck harvested and sold. If Tenant makes no sales in any
quarter, Tenant shall so report.]
USE FOR MUSSEL (negotiated language):
[4.2 Mussel Rent Adjustment. State may adjust rent annually. Either a flat rate calculated
in accordance with Paragraph 4.2(a) or a production-based rate calculated in accordance with
Paragraph 4.2(b), whichever is higher. State will annually calculate both rates then deliver to
Tenant a bill for rent based on the higher rate. Tenant shall submit payment as provided in
Subsection 4.1.
(a)
Flat Rate Rent. On the Commencement Date, the flat rate is [four hundred
dollars per acre ($400/acre) multiplied by the total area of the Property] -OR[______________]. State will adjust the flat rate annually for inflation based
on the Producer Price Index (PPI) for Oysters code 2092-224 as published by
US Department of Commerce, Bureau of Labor Statistics. If publication of the
PPI is discontinued, a reliable governmental or other non-partisan publication
evaluating the information used in determining the PPI shall be used.
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(b)

Production-based rent. State will calculate production-based rent on the
annual total pounds of mussels from the Property multiplied by the annual
statewide average value per pound multiplied by the rate of return.
(1)
State will use the quarterly aquaculture production reports Tenant
submits to the WDFW to determine annual total pounds of mussels from
the Property.
(2)
State will base the annual statewide average value on statewide
aquaculture production reports from the previous year and other
supporting information from WDFW. On the Commencement Date, the
statewide average value is $[_____] per pound or other sources.
(3)
State will use the following table to determine rate of return. State will
calculate the production rate used in the table by multiplying the annual
total pounds of mussels from the Property by the area of the Property in
square feet actually utilized in mussel production (footprint of rafts or
longlines).
Mussel Raft Rate of Return Calculation
Production Rate
Rate of Return
0 – 6 lb/ft2
2.0%
7 – 12 lb/ft2
1.5%
>12 lb/ft2
1.0%]

4.3
Payment Place. Tenant shall make payment to Financial Management Division, 1111
Washington St SE, PO Box 47041, Olympia, WA 98504-7041.
[4.4 Audit. Tenant shall allow State to inspect and audit the books, contracts, and accounts
of Tenant to determine whether Tenant is paying State the full amount owed under this Lease.
Tenant shall pay State an amount equal to any deficiency within thirty (30) days of delivery of
the audit to Tenant. If the audit discloses that Tenant has underpaid by two percent (2%) or
more, Tenant shall pay to State the cost of the audit upon demand.]
[4.4[5] Resource Payment. In addition to the annual rent described in Section 4.1, Tenant
shall pay to State a one-time Resource Assessment payment of [_____] Dollars [$_____] for
the value of the existing natural shellfish. Rent shall be charged according to the schedule set
forth in Exhibit C. Upon payment to State, Tenant shall have the right to all existing natural
shellfish on the Property that is not subject to Tribal allocation as a Tribal treaty share under
the Shellfish Implementation Plan.]

SECTION 5 OTHER EXPENSES
5.1
Utilities. Tenant shall pay all fees charged for utilities in connection with the use and
occupancy of the Property, including but not limited to electricity, water, gas, and telephone
service.
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5.2
Taxes and Assessments. Tenant shall pay all taxes (including leasehold excise taxes),
assessments, and other governmental charges, of any kind whatsoever, applicable or attributable
to the Property, Tenant's leasehold interest, the improvements, or Tenant's use and enjoyment of
the Property.
5.3
Right to Contest. If in good faith, Tenant may contest any tax or assessment at its sole
cost and expense. At the request of State, Tenant shall furnish reasonable protection in the form
of a bond or other security, satisfactory to State, against any loss or liability resulting from such
contest.
5.4
Proof of Payment. If required by State, Tenant shall furnish to State receipts or other
appropriate evidence establishing the payment of any amounts this Lease requires Tenant to pay.
5.5
Failure to Pay. If Tenant fails to pay any of the amounts due under this Lease, State
may pay the amount due, and recover its cost in accordance with Section 6.

SECTION 6 LATE PAYMENTS AND OTHER CHARGES
6.1
Late Charge. If State does not receive any rental payment within ten (10) days of the
date due, Tenant shall pay to State a late charge equal to four percent (4%) of the amount of the
payment or Fifty Dollars ($50), whichever is greater, to defray the overhead expenses of State
incident to the delay. Failure to pay rent constitutes a default by the Tenant and State may seek
remedies under Section 14 as well as late charges and interest as provided in this Section 6.
6.2

Interest Penalty for Past-Due Rent and Other Sums Owed.
(a)
Tenant shall pay interest on the past due rent at the rate of one percent (1%) per
month until paid, in addition to paying the late charges determined under
Subsection 6.1, above. Rent not paid by the close of business on the due date will
begin accruing interest the day after the due date.
(b)
If State pays or advances any amounts for or on behalf of Tenant, Tenant shall
reimburse State for the amount paid or advanced and shall pay interest on that
amount at the rate of one percent (1%) per month from the date State notifies
Tenant of the payment or advance. This includes, but is not limited to, State’s
payment of taxes of any kind, assessments, insurance premiums, costs of removal
and disposal of materials or Improvements under any provision of this Lease, or
other amounts not paid when due.

6.3
Referral to Collection Agency and Collection Agency Fees. If State does not receive
payment within thirty (30) days of the due date, State may refer the unpaid amount to a
collection agency as provided by RCW 19.16.500 or other applicable law. Upon referral, Tenant
shall pay collection agency fees in addition to the unpaid amount.
6.4
No Accord and Satisfaction. If Tenant pays, or State otherwise receives, an amount less
than the full amount then due, State may apply such payment as it elects. State may accept any
payment in any amount without prejudice to State’s right to recover the balance of the rent or
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pursue any other right or remedy. No endorsement or statement on any check, any payment, or
any letter accompanying any check or payment constitutes accord and satisfaction.
6.5
No Counterclaim, Setoff, or Abatement of Rent. Except as expressly set forth
elsewhere in this Lease, Tenant shall pay rent and all other sums payable by Tenant without the
requirement that State provide prior notice or demand. Tenant’s payment is not subject to any
counterclaim, setoff, deduction, defense or abatement.

SECTION 7 IMPROVEMENTS
7.1

Improvements Defined.
(a)
“Improvements,” consistent with RCW 79.105 through 79.145, are additions
within, upon, or attached to the land. This includes, but is not limited to, fill,
structures, bulkheads, docks, pilings, and other fixtures.
(b)
“Personal Property” means items that can be removed from the Property without
(1) injury to the Property or Improvements or (2) diminishing the value or utility
of the Property or Improvements. Personal Property specifically includes
Tenant’s shellfish and shellfish equipment and gear.
(c)
“State-Owned Improvements” are Improvements made or owned by State. StateOwned Improvements includes any construction, alteration, or addition to StateOwned Improvements made by Tenant.
(d)
“Tenant-Owned Improvements” are Improvements made by Tenant with State’s
consent or acquired by Tenant from former tenant in accordance with RCW
79.125.300 or 79.130.040. Except as expressly provided in Section 7.5, all
Tenant-Owned Improvements and Personal Property brought, placed or erected
on the Property by Tenant shall be and remain the property of Tenant.
(e)
“Unauthorized Improvements” are Improvements made on the Property without
State’s prior consent or Improvements made by Tenant that do not conform to
plans submitted to and approved by the State.

7.2
Existing Improvements. On the Commencement Date, the following Improvements are
located on the Property: [_______________________]. The Improvements are [State-Owned
Improvements] - OR- [Tenant-Owned Improvements].
7.3

Construction, Major Repair, Modification, and Demolition.
(a)
This Subsection 7.3 governs construction, alteration, replacement, major repair,
modification, demolition, and deconstruction of Improvements (“Work”). Section
11 governs routine maintenance and minor repair of Improvements and the
Property. This Section 7.3 does not apply to aquaculture activities such as
planting, cultivation, and harvesting of shellfish.
(b)
Except in an emergency, Tenant shall not conduct any Work[, except as described
in Exhibit B,] without State’s prior written consent, as follows:
(1)
State may deny consent if State determines that denial is in the best
interests of the State. State may impose additional conditions reasonably
intended to protect and preserve the Property. If Work is for removal of

Aquatic Lands [____] Aquaculture Lease

Page 11 of 42

Lease No. XX-XXXXXX

(c)

(d)

(e)

(f)
(g)

7.4

Improvements at End of Term, State may waive removal of any or all
Improvements.
(2)
Except in an emergency, Tenant shall submit to State plans and
specifications describing the proposed Work at least sixty (60) days before
submitting permit applications to regulatory authorities unless Tenant and
State otherwise agree to coordinate permit applications. At a minimum, or
if no permits are necessary, Tenant shall submit plans and specifications at
least ninety (90) days before commencement of Work. [This submittal
requirement does not apply to activity described in Exhibit B.]
(3)
State waives the requirement for consent if State does not notify Tenant of
its grant or denial of consent within sixty (60) days of submittal.
Tenant shall notify State of emergency Work within five (5) business days of the
start of such Work. Upon State’s request, Tenant shall provide State with plans
and specifications or as-builts of emergency Work.
Tenant shall not commence or authorize Work until Tenant has:
(1)
Obtained a performance and payment bond in an amount equal to [one
hundred twenty-five percent (125%)] -OR- [[_____] percent ([_____] %)]
of the estimated cost of construction. Tenant shall maintain the
performance and payment bond until Tenant pays in full the costs of the
Work, including all laborers and material persons.
(2)
Obtained all required permits.
Before completing Work, Tenant shall remove all debris and restore the Property,
to an orderly and safe condition. If Work is intended for removal of
Improvements at End of Term, Tenant shall restore the leasehold Property in
accordance with Subsection 3.3, End of Term.
Upon completing work, Tenant shall promptly provide State with as-built plans
and specifications.
State shall not charge rent for authorized Improvements installed by Tenant
during this Term of this Lease or any renewal of this Lease, but State may charge
rent for such Improvements when and if Tenant or successor obtains a subsequent
use authorization for the Property and State has waived the requirement for
Improvements to be removed as provided in Subsection 7.5.

Standards for Work.
(a)
Tenant shall comply with State’s Standards for Improvements current at the
time Tenant submits plans and specifications for State’s approval in accordance
with Paragraph 7.3(b).
(b)
Standards for Work
[(x) State will not approve plans to construct new Improvements or expand
existing Improvements in or over habitats designated by State as
important habitat. Tenant shall confirm location of important habitat on
Property, if any, with State before submitting plans and specifications in
accordance with Paragraph 7.3.]
[(x) Tenant shall not conduct in-water Work during the following time
periods:
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Work
Prohibited
Month date to
Month date
Month date to
Month date

[(x)
[(x)
[(x)

7.5

Species
Common name (Genus species);
Common name (Genus species)
Common name (Genus species);
Common name (Genus species)

If the Washington Department of Fish and Wildlife or other regulatory
agency establishes different standards, Tenant shall meet the most
protective standard. [Tenant shall not conduct in-water Work during
time periods prohibited for such work under WAC 220-110-271,
Prohibited Work Times in Saltwater, as amended, or as otherwise
directed by WDFW.]
Tenant shall not provide anchorage or moorage in water more shallow
than [7 feet (2 meters)] – OR- [_____] at the extreme low tide or water.]
Tenant shall use embedded anchors and midline floats on all anchored
structures and buoys.]
Tenant shall site new or expanded Improvements to avoid impacts to
[INSERT SPECIES OF AQUATIC VEGETATION] using the methods
described in [INSERT NAME OF DOCUMENT].]

Tenant-Owned Improvements at End of Lease.
(a)
Disposition.
(1)
Tenant shall remove Tenant-Owned Improvements in accordance with
Subsection 7.3 upon the expiration, termination, or cancellation of the
Lease unless State waives the requirement for removal.
(2)
Tenant-Owned Improvements remaining on the Property for more than
thirty (30) days after the expiration, termination or cancellation date shall
become State-Owned Improvements without payment by State, unless
State elects otherwise. State may refuse or waive ownership. [If RCW
79.125.300 or 79.130.040 apply at the time this Lease expires, Tenant
could be entitled to payment by the new tenant for Tenant-Owned
Improvements.]
(3)
If Tenant-Owned Improvements remain on the Property for more than
thirty (30) days after the expiration, termination, or cancellation date
without State’s actual or deemed consent, State may remove all
Improvements and Tenant shall pay the costs of removal and disposal.
(b)
Conditions Under Which State May Waive Removal of Tenant-Owned
Improvements.
(1)
If Tenant-Owned Improvements remain on the Property for more than
thirty (30) days after the expiration, termination, or cancellation date, State
may waive removal of any or all Tenant-Owned Improvements if State
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(c)

determines that it is in the best interests of the State and regardless of
whether Tenant re-leases the Property.
(2)
If Tenant re-leases the Property, State may waive requirement to remove
Tenant-Owned Improvements. State also may consent to Tenant’s
continued ownership of Tenant-Owned Improvements.
(3)
If Tenant does not re-lease the Property, State may waive requirement to
remove Tenant-Owned Improvements upon consideration of a timely
request from Tenant, as follows:
(i)
Tenant must notify State at least one (1) year before the
Termination Date of its request to leave Tenant-Owned
Improvements.
(ii)
State, within ninety (90) days, will notify Tenant whether State
consents to any or all Tenant-Owned Improvements remaining.
State has no obligation to grant consent.
(iii) State’s failure to respond to Tenant’s request to leave
Improvements within ninety (90) days is a denial of the request.
Tenant’s Obligations if State Waives Removal.
(1)
Tenant shall not remove Improvements if State waives the requirement for
removal of any or all Tenant-Owned Improvements.
(2)
Tenant shall maintain such Improvements in accordance with this Lease
until the expiration, termination, or cancellation date. Tenant shall be
liable to State for cost of repair if Tenant causes or allows damage to
Improvements State has designated to remain.

7.6

Disposition of Unauthorized Improvements.
(a)
Unauthorized Improvements belong to State, unless State elects otherwise.
(b)
State may either:
(1)
Consent to Tenant ownership of the Improvements, or
(2)
Charge rent for use of the Improvements from the time of installation or
construction and
(i)
Require Tenant to remove the Improvements, in accordance with
Subsection 7.3, in which case Tenant shall pay rent for the
Improvements until removal,
(ii)
Consent to Improvements remaining and Tenant shall pay rent for
the use of the Improvements, or
(iii) Remove Improvements and Tenant shall pay for the cost of
removal and disposal, in which case Tenant shall pay rent for use
of the Improvements until removal and disposal.

7.7

Disposition of Personal Property.
(a)
Tenant retains ownership of Personal Property unless Tenant and State agree
otherwise in writing.
(b)
Tenant shall remove Personal Property from the Property within thirty (30) days
after the Termination Date. Tenant is liable for any damage to the Property and
Improvements that results from removal of Personal Property.
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(c)

State may sell or dispose of all Personal Property left on the Property after the
Termination Date.
(1)
If State conducts a sale of Personal Property, State shall apply proceeds
first to the State’s administrative costs in conducting the sale, second to
payment of amount that then may be due from the Tenant to the State.
State shall pay the remainder, if any, to the Tenant.
(2)
If State disposes of Personal Property, Tenant shall pay for the cost of
removal and disposal.

[7.8
Disposition of State-Owned Improvements. [Tenant shall remove State-Owned
Improvements in accordance with Subsection 7.3 by the expiration, termination, or
cancellation date of this Lease unless State waives the requirement for removal.]
– OR[(a)
Upon timely notice by State, Tenant shall remove State-Owned Improvements in
accordance with Subsection 7.3 by the expiration, termination or cancellation date of this
Lease.
(1)
State’s notice is timely if provided at least one (1) year before the Termination Date
or, if Lease is cancelled or terminated before expiration of the Term, at least thirty (30) days
before the early cancellation or expiration date.
(2)
If State fails to provide timely notice to Tenant, Tenant has no obligation to remove
State-Owned Improvements.
(b)
If Tenant re-leases the Property, State may waive requirement for Tenant to remove
State-Owned Improvements.
(c)
[If State timely requests the removal of State-Owned Improvements but Tenant fails
to comply] –OR- [If Tenant fails to remove State-Owned Improvements], State may remove all
Improvements and Tenant shall pay the costs of removal and disposal.]]

SECTION 8 ENVIRONMENTAL LIABILITY/RISK ALLOCATION
8.1

Definitions.
(a)
“Hazardous Substance” means any substance that now or in the future becomes
regulated or defined under any federal, state, or local statute, ordinance, rule,
regulation, or other law relating to human health, environmental protection,
contamination, pollution, or cleanup, including, but not limited to, the Resource
Conservation and Recovery Act (“RCRA”), 42 U.S.C. 6901 et. seq., as amended;
Comprehensive Environmental Response, Compensation and Liability Act of
1980 (“CERCLA”), 42 U.S.C. 9601 et seq., as amended; Washington’s Model
Toxics Control Act (“MTCA”), Chapter 70.105 RCW, as amended; and
Washington’s Sediment Management Standards, WAC Chapter 173-204.
(b)
“Release or threatened release of Hazardous Substance” means a release or
threatened release as defined under any law described in Paragraph 8.1(a).
(c)
“Utmost care” means such a degree of care as would be exercised by a very
careful, prudent, and competent person under the same or similar circumstances;
the standard of care established under MTCA, RCW 70.105D.040.
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8.2

General Conditions.
(a)
Tenant’s obligations under this Section 8 extend to the area in, on, under, or
above:
(1)
The Property and
(2)
Adjacent state-owned aquatic lands where a release or the presence of
Hazardous Substances may arise from Tenant’s use of the Property.
(b)
Standard of Care.
(1)
Tenant shall exercise the utmost care with respect to Hazardous
Substances.
(2)
Tenant shall exercise utmost care for the foreseeable acts or omissions of
third parties with respect to Hazardous Substances, and the foreseeable
consequences of those acts or omissions, to the extent required to establish
a viable, third-party defense under the law, including – but not limited to –
RCW 70.105D.040.

8.3

Current Conditions and Duty to Investigate.
(a)
[State makes no representation about the condition of the Property. Hazardous
Substances may exist in, on, under, or above the Property.] -OR- [Hazardous
Substances are known to exist in, on, under, or above the Property. These are
identified in Exhibit C, which is attached for information only and is not
incorporated in the Lease. State makes no representations or warranties of any
kind or nature regarding the accuracy, completeness, or any other matter
relating to Exhibit C. Hazardous Substances other than those identified in
Exhibit C may exist in, on, under, or above the Property.]
(b)
This Lease does not impose a duty on State to conduct investigations or supply
information to Tenant about Hazardous Substances.
(c)
Tenant is responsible for conducting all appropriate inquiry and gathering
sufficient information concerning the Property and the existence, scope, and
location of any Hazardous Substances on the Property, or adjacent to the Property,
that allows Tenant to meet Tenant’s obligations under this Lease.

8.4

Use of Hazardous Substances.
(a)
Tenant, its subtenants, contractors, agents, employees, guests, invitees, or
affiliates shall not use, store, generate, process, transport, handle, release, or
dispose of Hazardous Substances, except in accordance with all applicable laws.
(b)
Tenant shall not undertake, or allow others to undertake by Tenant’s permission,
acquiescence, or failure to act, activities that:
(1)
Result in a release or threatened release of Hazardous Substances, or
(2)
Cause, contribute to, or exacerbate any contamination exceeding
regulatory cleanup standards whether the regulatory authority requires
cleanup before, during, or after Tenant’s occupancy of the Property.
(c)
If use of Hazardous Substances related to Tenant’s use or occupancy of the
Property results in violation of law:
(1)
Tenant shall submit to State any plans for remedying the violations, and
(2)
Tenant shall implement any remedial measures State may require in
addition to remedial measures required by regulatory authorities.

Aquatic Lands [____] Aquaculture Lease

Page 16 of 42

Lease No. XX-XXXXXX

[(x)

Tenant shall comply with the provisions of Chapter 90.56 RCW Oil and
Hazardous Substance Spill Prevention and Response Act. Tenant shall
develop, update as necessary and operate in accordance with a plan of
operations consistent with the requirements of Chapter 90.56 RCW. Failure to
comply with the requirements of Chapter 90.56 is a default under Section 14.]
[(x) At a minimum, Tenant and affiliates shall observe the following Hazardous
Substances operational standards. If the Washington Department of Ecology,
U.S. Environmental Protection Agency or other regulatory agency establishes
different standards applicable to Tenant’s activities under the Permitted Use,
Tenant shall meet the standard that provides greater protection to the
environment.
(1)
Tenant shall not allow work on overwater structures or vessels without
protective measures to prevent discharge of toxins to the water,
including:
(i)
Tenant shall not cause or allow underwater hull scraping and
other underwater removal of paints.
(ii)
Tenant shall not cause or allow underwater refinishing work
from boats or temporary floats unless permitted by an industrial
National Pollution Discharge Elimination System (NPDES)
permit.
(iii) Tenant shall not cause or allow above the waterline boat repairs
or refinishing in-water except if limited to decks and
superstructures and less than 25 percent of a boat is repaired or
refinished in-water per year.
(iv)
Tenant shall use and require others to use tarps and other dust,
drip and spill containment measures when repairing or
refinishing boats in water.
(2)
Tenant shall not store or allow others to store fuel tanks, petroleum
products, hydraulic fluid, machinery coolants, lubricants and chemicals
not in use in locations above the water surface.
(3)
Tenant shall inspect all equipment using petroleum products, hydraulic
fluids, machinery coolants, chemicals, or other toxic or deleterious
materials on a monthly basis and immediately make all repairs
necessary to stop leakage. Tenant shall submit to State an annual report
documenting inspections and repair.
(4)
Tenant shall maintain a supply of oil spill containment materials
adequate to contain a spill from the largest vessel in use on the
Property.]
[(x) Tenant shall incorporate best management practices to prevent the release of
chemical contaminants, wastewater, garbage and other pollutants, as specified
in Resource Manual for Pollution Prevention in Marinas published by the
Washington Department of Ecology, publication number 98-11, available
at http://www.ecy.wa.gov/biblio/9811.html. If the Department of Ecology or
other regulatory agency establishes different standards, Tenant shall meet the
most protective standard.]
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8.5

Management of Contamination.
(a)
Tenant shall not undertake activities that:
(1)
Damage or interfere with the operation of remedial or restoration
activities;
(2)
Result in human or environmental exposure to contaminated sediments;
(3)
Result in the mechanical or chemical disturbance of on-site habitat
mitigation.
(b)
If requested and subject to at least two (2) days’ written notice (except in
emergencies), Tenant shall allow reasonable access to:
(1)
Employees and authorized agents of the Environmental Protection
Agency, the Washington State Department of Ecology, health department,
or other similar environmental agencies; and
(2)
Potentially liable or responsible parties who are the subject of an order or
consent decree that requires access to the Property. Tenant may negotiate
an access agreement with such parties, but Tenant may not unreasonably
withhold such agreement.

8.6

Notification and Reporting.
(a)
Tenant shall immediately notify State if Tenant becomes aware of any of the
following:
(1)
A release or threatened release of Hazardous Substances;
(2)
Any new discovery of or new information about a problem or liability
related to, or derived from, the presence of any Hazardous Substance;
(3)
Any lien or action arising from the foregoing;
(4)
Any actual or alleged violation of any federal, state, or local statute,
ordinance, rule, regulation, or other law pertaining to Hazardous
Substances;
(5)
Any notification from the US Environmental Protection Agency (EPA) or
the Washington State Department of Ecology (DOE) that remediation or
removal of Hazardous Substances is or may be required at the Property.
(b)
Tenant’s duty to report under Paragraph 8.6(a) extends to the Property, adjacent
state-owned aquatic lands where a release or the presence of Hazardous
Substances could arise from the Tenant’s use of the Property, and any other
property used by Tenant in conjunction with Tenant’s use of the Property where a
release or the presence of Hazardous Substances on the other property would
affect the Property.
(c)
Tenant shall provide State with copies of all documents concerning environmental
issues associated with the Property, and submitted by Tenant to any federal, state
or local authorities. Documents subject to this requirement include, but are not
limited to, applications, reports, studies, or audits for National Pollution
Discharge and Elimination System Permits; Army Corps of Engineers permits;
State Hydraulic Project Approvals (HPA); State Water Quality certification;
Substantial Development permit; and any reporting necessary for the existence,
location, and storage of Hazardous Substances on the Property.
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8.7

Indemnification.
(a)
“Liabilities” as used in this Subsection 8.7 means any claims, demands,
proceedings, lawsuits, damages, costs, expenses, fees (including attorneys’ fees
and disbursements), penalties, or judgments.
(b)
Tenant shall fully indemnify, defend, and hold State harmless from and against
any Liabilities that arise out of, or relate to:
(1)
The use, storage, generation, processing, transportation, handling, or
disposal of any Hazardous Substance by Tenant, its subtenants,
contractors, agents, invitees, guests, employees, affiliates, licensees, or
permittees occurring any time Tenant occupies or has occupied the
Property;
(2)
The release or threatened release of any Hazardous Substance, or the
exacerbation of any Hazardous Substance contamination resulting from
any act or omission of Tenant, its subtenants, contractors, agents,
employees, guests, invitees, or affiliates occurring any time Tenant
occupies or has occupied the Property.
(c)
Tenant shall fully indemnify, defend, and hold State harmless for any and all
liabilities that arise out of or relate to Tenant’s breach of obligations under
Subsection 8.5.
(d)
Third Parties.
(1)
Tenant has no duty to indemnify State for acts or omissions of third parties
unless Tenant fails to exercise the standard of care required by Paragraph
8.2(b)(2). Tenant’s third-party indemnification duty arises under the
conditions described in Subparagraph 8.7(d)(2).
(2)
If an administrative or legal proceeding arising from a release or
threatened release of Hazardous Substances finds or holds that Tenant
failed to exercise care as described in Subparagraph 8.7(d)(1), Tenant shall
fully indemnify, defend, and hold State harmless from and against any
liabilities arising from the acts or omissions of third parties in relation to
the release or threatened release of Hazardous Substances. This includes
any liabilities arising before the finding or holding in the proceeding.

8.8

Reservation of Rights.
(a)
For any environmental liabilities not covered by the indemnification provisions of
Subsection 8.7, the Parties expressly reserve and do not waive or relinquish any
rights, claims, immunities, causes of action, or defenses relating to the presence,
release, or threatened release of Hazardous Substances that either Party may have
against the other under federal, state, or local laws, including, but not limited to,
CERCLA, MTCA, and the common law.
(b)
This Lease affects no right, claim, immunity, or defense either Party may have
against third parties, and the Parties expressly reserve all such rights, claims,
immunities, and defenses.
(c)
The provisions under this Section 8 do not benefit, or create rights for, third
parties.
(d)
The allocations of risks, liabilities, and responsibilities set forth above do not
release either Party from, or affect the liability of either Party for, claims or
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actions by federal, state, or local regulatory agencies concerning Hazardous
Substances.
8.9

Cleanup.
(a)
If Tenant’s act, omission, or breach of obligation under Subsection 8.4 results in a
release of Hazardous Substances, Tenant shall, at Tenant’s sole expense, promptly
take all actions necessary or advisable to clean up the Hazardous Substances in
accordance with applicable law. Cleanup actions shall include, without
limitation, removal, containment, and remedial actions.
(b)
Tenant’s obligation to undertake a cleanup under Section 8 is limited to those
instances where the Hazardous Substances exist in amounts that exceed the
threshold limits of any applicable regulatory cleanup standards.
(c)
At the State’s discretion, Tenant may undertake a cleanup of the Property
pursuant to the Washington State Department of Ecology’s Voluntary Cleanup
Program, provided that Tenant cooperates with the Department of Natural
Resources in development of cleanup plans. Tenant shall not proceed with
Voluntary Cleanup without the Department of Natural Resources approval of final
plans. Nothing in the operation of this provision is an agreement by the
Department of Natural Resources that the Voluntary Cleanup complies with any
laws or with the provisions of this Lease. Tenant’s completion of a Voluntary
Cleanup is not a release from or waiver of any obligation for Hazardous
Substances under this Lease.

8.10

Sampling by State, Reimbursement, and Split Samples.
(a)
State may conduct sampling, tests, audits, surveys, or investigations (“Tests”) of
the Property at any time to determine the existence, scope, or effects of Hazardous
Substances.
(b)
If such Tests, along with any other information, demonstrate the existence,
release, or threatened release of Hazardous Substances arising out of any action,
inaction, or event described or referred to in Subsection 8.4, above, Tenant shall
promptly reimburse State for all costs associated with such Tests.
(c)
State shall not seek reimbursement for any Tests under this Subsection 8.10
unless State provides Tenant written notice of its intent to conduct any Tests at
least thirty (30) calendar days prior to undertaking such Tests, except when such
Tests are in response to an emergency. Tenant shall reimburse State for Tests
performed in response to an emergency if State has provided such notice as is
reasonably practical.
(d)
Tenant is entitled to obtain split samples of any Test samples obtained by State,
but only if Tenant provides State with written notice requesting such samples
within twenty (20) calendar days of Tenant’s receipt of notice of State’s intent to
conduct any non-emergency Tests. Tenant solely shall bear the additional cost, if
any, of split samples. Tenant shall reimburse State for any additional costs caused
by split sampling within thirty (30) calendar days after State sends Tenant a bill
with documentation for such costs.
(e)
Within sixty (60) calendar days of a written request (unless otherwise required
pursuant to Paragraph 8.6(c), above), either Party shall provide the other with
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validated final data, quality assurance/quality control information, and chain of
custody information, associated with any Tests of the Property performed by or
on behalf of State or Tenant. There is no obligation to provide any analytical
summaries or the work product of experts.

SECTION 9 ASSIGNMENT AND SUBLETTING
9.1
State Consent Required. Tenant shall not convey, transfer, or encumber any part of
Tenant’s interest in this Lease or the Property without State’s prior written consent, which State
shall not unreasonably condition or withhold.
(a)

(b)

(c)

(d)

In determining whether to consent, State may consider, among other items, the
proposed transferee's financial condition, business reputation and experience, the
nature of the proposed transferee's business, the then-current value of the
Property, and such other factors as may reasonably bear upon the suitability of the
transferee as a tenant of the Property. State may refuse its consent to any sale,
conveyance, mortgage, assignment, pledge, sublet, or other transfer or
encumbrance if said transfer will result in [a subdivision of the leasehold] – OR –
[[number] or more sub-Tenants, partial assignees, or sub-divided interest
holders.] Tenant shall submit information regarding any proposed transferee to
State at least thirty (30) days prior to the date of the proposed transfer.
State reserves the right to condition its consent upon:
(1)
changes in the terms and conditions of this Lease, including but not
limited to the Annual Rent; and/or
(2)
the agreement of Tenant or transferee to conduct Tests for Hazardous
Substances on the Property or on other property owned or occupied by
Tenant or the transferee.
Each permitted transferee shall assume all obligations under this Lease, including
the payment of rent. No assignment, sublet, or transfer shall release, discharge, or
otherwise affect the liability of Tenant.
State’s consent under this Subsection 9.1 does not constitute a waiver of any
claims against Tenant for the violation of any term of this Lease.

9.2
Rent Payments Following Assignment. State’s acceptance of a rent payment following
an assignment or other transfer does not constitute consent to any assignment or transfer.
9.3

Terms of Subleases.
(a)
Tenant shall submit the terms of all subleases to State for approval.
(b)
Tenant shall incorporate the following requirements in all subleases:
(1)
The sublease must be consistent with and subject to all the terms and
conditions of this Lease;
(2)
The sublease must provide that this Lease controls if the terms of the
sublease conflict with the terms of this Lease;
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(3)

(4)
(5)
(6)

(7)
(8)
(9)

(10)
(11)

The term of the sublease (including any period of time covered by a
renewal option) must end before the Termination Date of the initial Term
or any renewal term;
The sublease must terminate if this Lease terminates;
The subtenant must receive and acknowledge receipt of a copy of this
Lease;
The sublease must prohibit the prepayment to Tenant by the subtenant of
more than the [annual rent] –OR- [monthly installment] –OR- [quarterly
installment];
The sublease must identify the rental amount the subtenant is to pay to
Tenant;
The sublease must provide that there is no privity of contract between the
subtenant and State;
The sublease must require removal of the subtenant’s Improvements and
trade fixtures upon termination of the sublease unless Tenant obtains a
waiver from State pursuant to Section 7.5(b);
The subtenant’s permitted use must be within the scope of the Permitted
Use; and
The sublease must require the subtenant to meet all obligations of Tenant
under Section 10, Indemnification, Financial Security, and Insurance.

[9.4 Event of Assignment. If Tenant is a corporation, dissolution of the corporation or a
transfer (by one or more transactions) of a majority of the voting stock of Tenant is an
assignment of this Lease. If Tenant is a partnership, dissolution of the partnership or a
transfer (by one or more transactions) of the controlling interest in Tenant is an assignment of
this Lease. Transfer to a wholly owned subsidiary of a parent company or creation of a
limited liability company or similar legal entity to manage the Property shall not be considered
an assignment.]
For Consent Decree and Settlement Agreement Leases Only:
[9.4/9.5 Effect of Settlement Agreement in an Assignment. In accordance with Section 4 of
the Settlement Agreement, an assignment may trigger a Tribe’s right to assume the Lease, or
to negotiate with the State for a new lease of all or a portion of the Property, or to exercise
treaty harvest rights on the Property. Before contemplating assignment, Tenant should review
Section 4 of the Settlement Agreement and consult with State. Tenant waives claims of
damages against State in accordance with Subsection 16.3, Waiver in Event of an Assertion of
a Tribe’s Right to Harvest Shellfish.]

SECTION 10 INDEMNITY, FINANCIAL SECURITY, INSURANCE
10.1

Indemnity.
(a)
Tenant shall indemnify, defend, and hold State, its employees, officers, and agents
harmless from any and all Claims arising out of the use, occupation, or control of
the Property by Tenant, its subtenants, contractors, agents, invitees, guests,
employees, affiliates, licensees, or permittees.
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(b)

(c)

(d)

(e)

“Claim” as used in this Subsection 10.1 means any financial loss, claim, suit,
action, damages, expenses, fees (including attorneys’ fees), penalties, or
judgments attributable to bodily injury, sickness, disease, death, and damages to
tangible property, including, but not limited to, land, aquatic life, and other
natural resources. “Damages to tangible property” includes, but is not limited to,
physical injury to the Property and damages resulting from loss of use of the
Property.
State shall not require Tenant to indemnify, defend, and hold State harmless for
claims that arise solely out of the willful or negligent act of State or State’s
elected officials, employees, or agents.
Tenant waives its immunity under Title 51 RCW to the extent it is required to
indemnify, defend, and hold State and its agencies, officials, agents, or employees
harmless.
Section 8, Environmental Liability/Risk Allocation, exclusively shall govern
Tenant’s liability to State for Hazardous Substances and its obligation to
indemnify, defend, and hold State harmless for Hazardous Substances.

Alternative Language for Leases with governmental entities with no authority to indemnify:
[10.1 Indemnity. Each Party shall be responsible for the actions and inactions of itself and
its own officers, employees, and agents acting within the scope of their authority.]
10.2

Insurance Terms.
(a)
Insurance Required.
(1)
At its own expense, Tenant shall procure and maintain during the Term of
this Lease, the insurance coverages and limits described in this Subsection
10.2 and in Subsection 10.3, Insurance Types and Limits. State may
terminate this Lease if Tenant fails to maintain the required insurance.
Alternative for Self-Insured:
[(1) Tenant certifies that it is self-insured for all the liability exposures, its
self-insurance plan satisfies all State requirements, and its selfinsurance plan provides coverage equal to that required in this
Subsection 10.2 and by Subsection 10.3, Insurance Types and Limits.
Tenant shall provide to State evidence of its status as a self-insured
entity. Upon request by State, Tenant shall provide a written description
of its financial condition and/or the self-insured funding mechanism.
Tenant shall provide State with at least thirty (30) days’ written notice
prior to any material changes to Tenant’s self-insured funding
mechanism.]
(2)
Unless State agrees to an exception, Tenant shall provide insurance issued
by an insurance company or companies admitted to do business in the
State of Washington and have a rating of A-, or better, by the most
recently published edition of Best’s Reports. Tenant may submit a request
to the risk manager for the Department of Natural Resources to approve an
exception to this requirement. If an insurer is not admitted, the insurance
policies and procedures for issuing the insurance policies shall comply
with Chapter 48.15 RCW and 284-15 WAC.
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(3)

(b)

(c)

(d)

(e)

(f)

All general liability, excess, umbrella, property, builder’s risk, and
pollution legal liability insurance policies must name the State of
Washington, the Department of Natural Resources, its elected and
appointed officials, agents, and employees as an additional insured.
(4)
All insurance provided in compliance with this Lease must be primary as
to any other insurance or self-insurance programs afforded to or
maintained by State.
Waiver.
(1)
Tenant waives all rights against State for recovery of damages to the
extent insurance maintained pursuant to this Lease covers these damages.
(2)
Except as prohibited by law, Tenant waives all rights of subrogation
against State for recovery of damages to the extent that they are covered
by insurance maintained pursuant to this Lease.
Proof of Insurance.
(1)
Tenant shall provide State with a certificate(s) of insurance executed by a
duly authorized representative of each insurer, showing compliance with
insurance requirements specified in this Lease and, if requested, copies of
policies to State.
(2)
The certificate(s) of insurance must reference additional insureds and the
Lease number.
(3)
Receipt of such certificates or policies by State does not constitute
approval by State of the terms of such policies.
State must receive written notice before cancellation or non-renewal of any
insurance required by this Lease, as follows:
(1)
Insurers subject to RCW 48.18 (admitted and regulated by the Insurance
Commissioner): If cancellation is due to non-payment of premium,
provide State ten (10) days’ advance notice of cancellation; otherwise,
provide State forty-five (45) days’ advance notice of cancellation or nonrenewal.
(2)
Insurers subject to RCW 48.15 (surplus lines): If cancellation is due to
non-payment of premium, provide State ten (10) days’ advance notice of
cancellation; otherwise, provide State thirty (30) days’ advance notice of
cancellation or non-renewal.
Adjustments in Insurance Coverage.
(1)
State may impose changes in the limits of liability for all types of
insurance as State deems necessary.
(2)
Tenant shall secure new or modified insurance coverage within
thirty (30) days after State requires changes in the limits of liability.
If Tenant fails to procure and maintain the insurance described above within
fifteen (15) days after Tenant receives a notice to comply from State may either:
(1)
Deem the failure an Event of Default under Section 14, or
(2)
Procure and maintain comparable substitute insurance and pay the
premiums. Upon demand, Tenant shall pay to State the full amount paid
by State, together with interest at the rate provided in Subsection 6.2 from
the date of State’s notice of the expenditure until Tenant’s repayment.
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(g)

10.3

General Terms.
(1)
State does not represent that coverage and limits required under this Lease
are adequate to protect Tenant.
(2)
Coverage and limits do not limit Tenant’s liability for indemnification and
reimbursements granted to State under this Lease.
(3)
The Parties shall use any insurance proceeds payable by reason of damage
or destruction to property first to restore the real property covered by this
Lease, then to pay the cost of the reconstruction, then to pay the State any
sums in arrears, and then to Tenant.

Insurance Types and Limits.
(a)
General Liability Insurance.
(1)
Tenant shall maintain commercial general liability insurance (CGL) or
marine general liability (MGL) covering claims for bodily injury, personal
injury, or property damage arising on the Property and/or arising out of
Tenant’s use, occupation, or control of the Property and, if necessary,
commercial umbrella insurance with a limit of not less than [One Million
Dollars ($1,000,000] -OR- [_____] Dollars ($[_____])] per each
occurrence. If such CGL or MGL insurance contains aggregate limits, the
general aggregate limit must be at least twice the “each occurrence” limit.
CGL or MGL insurance must have products-completed operations
aggregate limit of at least two times the “each occurrence” limit.
(2)
CGL insurance must be written on Insurance Services Office (ISO)
Occurrence Form CG 00 01 (or a substitute form providing equivalent
coverage). All insurance must cover liability arising out of premises,
operations, independent contractors, products completed operations,
personal injury and advertising injury, and liability assumed under an
insured contract (including the tort liability of another party assumed in a
business contract) and contain separation of insured (cross-liability)
condition.
(3)
MGL insurance must have no exclusions for non-owned watercraft.
(b)
Workers’ Compensation.
(1)
State of Washington Workers’ Compensation.
(i)
Tenant shall comply with all State of Washington Workers’
compensation statutes and regulations. Tenant shall provide
workers’ compensation coverage for all employees of Tenant.
Coverage must include bodily injury (including death) by accident
or disease, which arises out of or in connection with Tenant’s use,
occupation, and control of the Property.
(ii)
If Tenant fails to comply with all State of Washington Workers’
compensation statutes and regulations and State incurs fines or is
required by law to provide benefits to or obtain coverage for such
employees, Tenant shall indemnify State. Indemnity shall include
all fines; payment of benefits to Tenant, employees, or their heirs
or legal representatives; and the cost of effecting coverage on
behalf of such employees.
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(2)

(c)

[(_)

Longshore and Harbor Worker’s Act. The Longshore and Harbor
Workers’ Compensation Act (33 U.S.C. Section 901 et seq.) may require
Tenant to provide insurance coverage for longshore and harbor workers
other than seaman. Tenant shall ascertain if such insurance is required and,
if required, shall maintain insurance in compliance with this Act. Tenant
is responsible for all civil and criminal liability arising from failure to
maintain such coverage.
(3)
Jones Act. The Jones Act (46 U.S.C. Section 688) may require Tenant to
provide insurance coverage for seamen injured during employment
resulting from negligence of the owner, master, or fellow crew members.
Tenant shall ascertain if such insurance is required and, if required, shall
maintain insurance in compliance with this Act. Tenant is responsible for
all civil and criminal liability arising from failure to maintain such
coverage.
Employers’ Liability Insurance. Tenant shall procure employers’ liability
insurance, and, if necessary, commercial umbrella liability insurance with limits
not less than [One Million Dollars ($1,000,000) -OR- [_____] Dollars
($[_____])] each accident for bodily injury by accident or [One Million Dollars
($1,000,000) -OR- [_____] Dollars ($[_____])] each employee for bodily injury
by disease.
Property Insurance.
(1)
Tenant shall buy and maintain property insurance covering all real
property and fixtures, equipment, tenant improvements and betterments
(regardless of whether owned by Tenant or State). Such insurance must
be written on an all risks basis and, at minimum, cover the perils insured
under ISO Special Causes of Loss Form CP 10 30, and cover the full
replacement cost of the property insured. Such insurance may have
commercially reasonable deductibles. Any coinsurance requirement in
the policy must be waived. The policy must include State as an insured
and a loss payee.
(2)
Tenant shall buy and maintain boiler and machinery insurance required
by contract documents or by law, covering all real property and fixtures,
equipment, tenant improvements and betterments (regardless of whether
owned by Tenant or State) from loss or damage caused by the explosion
of boilers, fired or unfired vessels, electric or steam generators, or pipes.
(3)
In the event of any loss, damage, or casualty which is covered by one or
more of the types of insurance described above, the Parties to this Lease
shall proceed cooperatively to settle the loss and collect the proceeds of
such insurance, which State shall hold in trust, including interest
earned by State on such proceeds, for use according to the terms of this
Lease. The Parties shall use insurance proceeds in accordance with
Subparagraph 10.2(g)(3).
(4)
When sufficient funds are available, using insurance proceeds described
above, the Parties shall continue with reasonable diligence to prepare
plans and specifications for, and thereafter carry out, all work necessary
to:
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(i)

[(_)

[(_)

Repair and restore damaged building(s) and/or Improvements to
their former condition, or
(ii)
Replace and restore damaged building(s) and/or Improvements
with a new building(s) and/or Improvements on the Property of a
quality and usefulness at least equivalent to, or more suitable
than, damaged building(s) and/or Improvements.]
Builder’s Risk Insurance.
(1)
Tenant shall procure and maintain in force, or require its contractor(s)
to procure and maintain in force, builder’s risk insurance on the entire
work during the period construction is in progress and until completion
of the project and acceptance by State. Such insurance must be written
on a completed form and in an amount equal to the value of the
completed building and/or Improvements, subject to subsequent
modifications to the sum. The insurance must be written on a
replacement cost basis. The insurance must name Tenant, all
contractors, and subcontractors in the work as insured. State must be
named additional insured as required by Subparagraph 10.2(a)(3).
(2)
Insurance described above must cover or include the following:
(i)
All risks of physical loss except those specifically excluded in the
policy, including loss or damage caused by collapse;
(ii)
The entire work on the Property, including reasonable
compensation for architect’s services and expenses made
necessary by an insured loss;
(iii) Portions of the work located away from the Property but intended
for use at the Property, and portions of the work in transit;
(iv)
Scaffolding, falsework, and temporary buildings located on the
Property; and
(v)
The cost of removing debris, including all demolition as made
legally necessary by the operation of any law, ordinance, or
regulation.
(3)
Tenant or Tenant’s contractor(s) is responsible for paying any part of
any loss not covered because of application of a deductible contained in
the policy described above.
(4)
Tenant or Tenant’s contractor(s) shall buy and maintain boiler and
machinery insurance required by contract documents or by law,
covering insured objects during installation and until final acceptance
by permitting authority. If testing is performed, such insurance must
cover such operations. The insurance must name Tenant, all
contractors, and subcontractors in the work as insured. State must be
named additional insured as required by Subparagraph 10.2(a)(3).]
Business Auto Policy Insurance.
(1)
Tenant shall maintain business auto liability insurance and, if
necessary, commercial umbrella liability insurance with a limit not less
than [One Million Dollars ($1,000,000) or [_____] Dollars ($[_____])]
per accident. Such insurance must cover liability arising out of “Any
Auto”.
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(2)

[(_)

[(_)

[(_)

Business auto coverage must be written on ISO Form CA 00 01, or
substitute liability form providing equivalent coverage. If necessary, the
policy must be endorsed to provide contractual liability coverages and
cover a “covered pollution cost or expense” as provided in the 1990 or
later editions of CA 00 01.]
Aviation Liability Insurance. Tenant shall procure and maintain insurance
covering liability arising from ownership, maintenance, or use of aircraft,
including liability assumed under an insurance contract. The insurance must
include liability coverage with limits not less than [One Million Dollars
($1,000,000) or [_____] Dollars ($[_____])] per seat for bodily injury and
property damage and [Five Million Dollars ($5,000,000) or [_____] Dollars
($[_____])] general aggregate limit.]
Protection and Indemnity Insurance (P&I). Tenant shall procure and maintain
P&I insurance including hull coverage. This insurance must cover all claims
with respect to injuries or damages to persons or property, including nets and
fishing lines, sustained in, on, or about the Property, including while at a
marina and in transit, with limits of liability not less than [_____] Dollars
($[_____])]. If necessary, Tenant shall procure and maintain commercial
umbrella liability insurance covering claims for these risks.]
Pollution Legal Liability Insurance.
(1)
Tenant shall procure and maintain for the duration of this Lease
pollution legal liability insurance, including investigation and defense
costs, for bodily injury and property damage, including loss of use of
damaged property or of property that has been physically damaged or
destroyed. Such coverage must provide for both on-site and off-site
cleanup costs and cover gradual and sudden pollution, and include in its
scope of coverage natural resource damage claims. Tenant shall
maintain coverage in an amount of at least:
(i)
[_____] Dollars ($[_____]) each occurrence for Tenant’s
operations at the site(s) identified above, and
(ii)
at least [_____] Dollars ($[_____]) for general aggregate or
policy limit, if any.
(2)
Such insurance may be provided on an occurrence or claims-made
basis. If such coverage is obtained as an endorsement to the CGL and is
provided on a claims-made basis, the following additional conditions
must be met:
(i)
The Insurance Certificate must state that the insurer is covering
Hazardous Substance removal.
(ii)
The policy must contain no retroactive date, or the retroactive
date must precede abatement services.
(iii) Coverage must be continuously maintained with the same
insurance carrier through the official completion of any work on
the Property.
(iv)
The extended reporting period (tail) must be purchased to cover a
minimum of thirty-six (36) months beyond completion of work].
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10.4

Financial Security.
(a)
At its own expense, Tenant shall procure and maintain during the Term of this
Lease a corporate security bond or provide other financial security that State, at its
option, may approve (“Security”). Tenant shall provide Security in an amount
equal to [_____] Dollars ($[_____]), which is consistent with RCW 79.105.330,
and secures Tenant’s performance of its obligations under this Lease, with the
exception of the obligations under Section 8, Environmental Liability/Risk
Allocation. Tenant’s failure to maintain the Security in the required amount
during the Term constitutes a breach of this Lease.
(b)
All Security must be in a form acceptable to the State.
(1)
Bonds must be issued by companies admitted to do business within the
State of Washington and have a rating of A-, Class VII or better, in the
most recently published edition of Best’s Reports, unless State approves
an exception. Tenant may submit a request to the risk manager for the
Department of Natural Resources for an exception to this requirement.
(2)
Letters of credit, if approved by State, must be irrevocable, allow State to
draw funds at will, provide for automatic renewal, and comply with
RCW 62A.5-101, et. seq.
(3)
Savings account assignments, if approved by State, must allow State to
draw funds at will.
(c)
Adjustment in Amount of Security.
(1)
State may require an adjustment in the Security amount:
(i)
At the same time as revaluation of the Annual Rent,
(ii)
As a condition of approval of assignment or sublease of this Lease,
(iii) Upon a material change in the condition or disposition of any
Improvements, or
(iv)
Upon a change in the Permitted Use.
(2)
Tenant shall deliver a new or modified form of Security to State within
thirty (30) days after State has required adjustment of the amount of the
Security.
(d)
Upon any default by Tenant in its obligations under this Lease, State may
collect on the Security to offset the liability of Tenant to State. Collection
on the Security does not (1) relieve Tenant of liability, (2) limit any of
State’s other remedies, (3) reinstate or cure the default or (4) prevent
termination of the Lease because of the default.

SECTION 11 ROUTINE MAINTENANCE AND REPAIR
11.1 State’s Repairs. This Lease does not obligate State to make any alterations,
maintenance, replacements, or repairs in, on, or about the Property, or any part thereof, during
the Term.
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11.2

Tenant’s Repairs and Maintenance
(a)
Routine maintenance and repair are acts intended to prevent a decline, lapse or,
cessation of the Permitted Use and associated Improvements. Routine
maintenance or repair is the type of work that does not require regulatory permits.
(b)
At Tenant’s own expense, Tenant shall keep and maintain the Property and all
Improvements in good order and repair and in a safe condition. State’s consent is
not required for routine maintenance or repair.
(c)
Once Tenant commences operations on the Property, Tenant shall make any
additions, repairs, alterations, maintenance, replacements, or changes to the
Property or to any Improvements on the Property, at Tenant’s own expense, that
any public authority may require. Tenant has the right to appeal or otherwise
challenge any such additions, repairs, alterations, maintenance, replacements, or
changes, and shall not be required to comply with this subsection until the end of
any and all applicable appeal periods.
[11.3 Limitations. The following limitations apply whenever Tenant conducts maintenance,
repair or replacement. [The following limitations also apply whenever Tenant conducts
maintenance, repair, or replacement on the exterior surfaces, features, or fixtures of a
floating house][ or when Tenant replaces an existing floating house] –OR- insert name
of other item of personal property]].
(a)
Tenant shall not use or install treated wood at any location above or below
water, except that Tenant may use treated wood for above water structural
framing.
(b)
Tenant shall not use or install tires (for example, floatation or fenders) at any
location above or below water, except where no commercially and physically
practicable alternative is available.
(c)
Tenant shall install only floatation material encapsulated in a shell resistant to
ultraviolet radiation and abrasion. The shell must be capable of preventing
breakup and loss of flotation material into the water.
(d)
Tenant shall orient night lighting on overwater structures to minimize the
amount of light shining directly on the water by focusing the light on the dock
surface.]

SECTION 12 DAMAGE OR DESTRUCTION
12.1

Notice and Repair.
(a)
In the event of any damage to or destruction of the Property or any Improvements,
Tenant shall promptly give written notice to State. State does not have actual
knowledge of the damage or destruction without Tenant’s written notice.
(b)
Unless otherwise agreed in writing, Tenant shall promptly reconstruct, repair, or
replace the Property and any Improvements as nearly as possible to its condition
immediately prior to the damage or destruction in accordance with Subsection
7.3, Construction, Major Repair, Modification, and Demolition.
(c)
[In the event of a total destruction of the Property where the Property is
destroyed to an extent greater than sixty-five percent (65%) of the replacement
cost thereof, through no fault of Tenant, Tenant shall have the option of either

Aquatic Lands [____] Aquaculture Lease

Page 30 of 42

Lease No. XX-XXXXXX

repairing and replacing the Property and any Improvements or terminating this
Lease.]
12.2 State’s Waiver of Claim. State does not waive any claims for damage or destruction of
the Property unless State provides written notice to Tenant of each specific claim waived.
12.3 Insurance Proceeds. Tenant’s duty to reconstruct, repair, or replace any damage or
destruction of the Property or any Improvements on the Property is not conditioned upon the
availability of any insurance proceeds to Tenant from which the cost of repairs may be paid. The
Parties shall use insurance proceeds in accordance with Subparagraph 10.2(g)(3).
12.4 Rent in the Event of Damage or Destruction. Unless the Parties mutually agree to
terminate this Lease, there is no abatement or reduction in rent during such reconstruction,
repair, and replacement; [however, if the Property is destroyed through no fault of Tenant, to
an extent greater than sixty-five percent (65%) of the replacement cost thereof, the rent shall
be abated until such time as Tenant completes repair and replacement of such destroyed
Property pursuant to Section 12.1].
12.5 Default at the Time of Damage or Destruction. If Tenant is in default under the terms
of this Lease at the time damage or destruction occurs, State may elect to terminate the Lease and
State then shall have the right to retain any insurance proceeds payable as a result of the damage
or destruction.

SECTION 13 CONDEMNATION
13.1

Definitions.
(a)
“Taking” means that an entity authorized by law exercises the power of eminent
domain, either by judgment settlement in lieu of judgment, or voluntary
conveyance in lieu of formal court proceedings, over all or any portion of the
Property and any Improvements. This includes any exercise of eminent domain
on any portion of the Property and Improvements that, in the reasonable judgment
of the State, prevents or renders impractical the Permitted Use.
(b)
“Date of Taking” means the date upon which title to the Property or a portion of
the Property passes to and vests in the condemner or the effective date of any
order for possession if issued prior to the date title vests in the condemner.

13.2 Effect of Taking. If there is a taking, if the taking substantially interferes with Tenant’s
operation, upon agreement by the State, which shall not be unreasonably withheld, Tenant shall
have the option to terminate the Lease. If Tenant elects to terminate the Lease, Tenant must
provide notice of such election in writing to State within thirty (30) days of the taking. Tenant’s
election to terminate the Lease does not waive its right to any award for which it is otherwise
eligible pursuant to Section 13.3. If Tenant elects to not terminate the Lease, the Lease only
terminates in proportion to the extent of the taking as of the date of taking. If this Lease
terminates, in whole or in part, Tenant shall pay all rentals and other charges payable by Tenant
to State and attributable to the Property taken up to the date of taking. If Tenant has pre-paid
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rent, Tenant will be entitled to a refund of the pro rata share of the pre-paid rent attributable to
the period after the date of taking.
13.3

Allocation of Award.
(a)
In the event of any condemnation, the Parties shall allocate the award between
State and Tenant based upon the ratio of the fair market value of (1) Tenant’s
leasehold estate and Tenant-Owned Improvements on the Property (including any
shellfish planted on the date of the taking) and (2) State’s interest in the Property;
the reversionary interest in Tenant-Owned Improvements, if any; and StateOwned Improvements, if any.
(b)
If Tenant and State are unable to agree on the allocation, the Parties shall submit
the dispute to binding arbitration in accordance with the rules of the American
Arbitration Association.

SECTION 14 DEFAULT AND REMEDIES
14.1 Default Defined. Tenant is in default of this Lease on the occurrence of any of the
following:
(a)
Failure to pay Annual Rent or other expenses when due;
(b)
Failure to comply with any law, regulation, policy, or order of any lawful
governmental authority;
(c)
Failure to comply with any other provision of this Lease;
(d)
Proceedings are commenced by or against Tenant under any bankruptcy act or for
the appointment of a trustee or receiver of Tenant’s property.
14.2

Tenant’s Right to Cure.
(a)
A default becomes an “Event of Default” if Tenant fails to cure the default within
the applicable cure period following State’s written notice of default.
(b)
Unless expressly provided elsewhere in this Lease, the cure period is [sixty (60)
days] – OR – [ten (10) days for failure to pay rent or other monetary defaults;
for other defaults, the cure period is thirty (30) days, provided, however, that
non-monetary defaults that could not be reasonably cured within said thirty
(30) day period, shall not become an Event of Default if Tenant promptly
commences and diligently pursues cure continuously until completion .]
(c)
State may elect to deem a default by Tenant as an Event of Default if the default
occurs within six (6) months after a default by Tenant for which State has
provided notice and opportunity to cure. This Paragraph 14.2 is effective
regardless of whether the first and subsequent defaults are of the same nature.

14.3

Remedies.
(a)
Upon an Event of Default, State may terminate this Lease and remove Tenant by
summary proceedings or otherwise.
(b)
Without terminating this Lease, State may relet the Property on any terms and
conditions as State may decide are appropriate.
(1)
State shall apply rent received by reletting to: (1) to the payment of any
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(c)

(d)

indebtedness other than rent due from Tenant to State; (2) to the payment
of any cost of such reletting; (3) to the payment of the cost of any
alterations and repairs to the Property; and (4) to the payment of rent and
leasehold excise tax due and unpaid under this Lease. State shall hold and
apply any balance to Tenant’s future rent as it becomes due.
(2)
Tenant is responsible for any deficiency created by the reletting during
any month and shall pay the deficiency monthly.
(3)
At any time after reletting, State may elect to terminate this Lease for the
previous Event of Default.
State’s reentry or repossession of the Property under Paragraph 14.3(b) is not an
election to terminate this Lease or cause a forfeiture of rents or other charges
Tenant is obligated to pay during the balance of the Term, unless (1) State gives
Tenant written notice of termination or (2) a legal proceeding decrees termination.
Prior to re-entry and/or reletting by State, State shall provide Tenant thirty (30)
days’ notice and during such thirty (30) day period Tenant shall have the right to
remove any Tenant-Owned Improvements and Personal Property (including any
and all planted shellfish).

SECTION 15 ENTRY BY STATE
Upon two (2) days’ notice (except in emergencies) to Tenant, State may enter the Property at any
reasonable hour to inspect for compliance with the terms of this Lease. [State will inspect the
Property [insert interval at which State will inspect property]. State may coordinate the site
inspection with Washington State Department of Ecology or other regulatory authorities, if
appropriate. Provision for periodic inspection does not preclude State’s option to inspect at
other times.] State’s failure to inspect the Property does not constitute a waiver of any rights or
remedies under this Lease.

SECTION 16 DISCLAIMER OF QUIET ENJOYMENT
16.1

No Guaranty or Warranty.
(a)
State believes that this Lease is consistent with the Public Trust Doctrine and that
none of the third-party interests identified in Paragraph 1.1(b) will materially or
adversely affect Tenant’s right of possession and use of the Property, but State
makes no guaranty or warranty to that effect.
(b)
State disclaims and Tenant releases State from any claim for breach of any
implied covenant of quiet enjoyment. This disclaimer and release includes, but is
not limited to, interference arising from exercise of rights under the Public Trust
Doctrine; Treaty rights held by Indian Tribes; and the general power and authority
of State and the United States with respect to aquatic lands and navigable waters.
(c)
Tenant is responsible for determining the extent of Tenant’s right to possession
and for defending Tenant’s leasehold interest.
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16.2 Eviction by Third Party. If a third party evicts Tenant, this Lease terminates as of the
date of the eviction. In the event of a partial eviction, Tenant’s rent obligations abate as of the
date of the partial eviction, in direct proportion to the extent of the eviction; this Lease shall
remain in full force and effect in all other respects.
16.3 Waiver in Event of an Assertion of a Tribe’s Right to Harvest Shellfish. Tenant shall
waive and hold State harmless from any claim of damage to Tenant arising from any assertion or
exercise of a Tribe’s right to harvest shellfish, including damages that arise at the time of
assignment and regardless of whether State approves assignment. Tenant’s sole remedy in the
event that tribal harvesting materially interferes with Tenant’s economic use of the Property is to
terminate the Lease. The State is not obligated to defend against any assertion of a Tribe’s right
to harvest from the Property.

SECTION 17 NOTICE AND SUBMITTALS
17.1 Notice. Following are the locations for delivery of notice and submittals required or
permitted under this Lease. Any Party may change the place of delivery upon ten (10) days
written notice to the other.
State:

DEPARTMENT OF NATURAL RESOURCES
[Region Name]
[Region Address]

Tenant:

[__________________________]
[__________________________]
[__________________________]
[__________________________]

The Parties may deliver any notice in person, by facsimile machine, or by certified mail.
Depending on the method of delivery, notice is effective upon personal delivery, upon receipt of
a confirmation report if delivered by facsimile machine, or three (3) days after mailing. All
notices must identify the Lease number. On notices transmitted by facsimile machine, the
Parties shall state the number of pages contained in the notice, including the transmittal page, if
any.
17.2 Contact Persons. On the Commencement Date, the following persons are designated
day-to-day contact persons. Any Party may change the Contact Person upon reasonable notice to
the other.
State:

DEPARTMENT OF NATURAL RESOURCES
District Name
District Address
District City, State, Zip
email address
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Tenant:

TENANT NAME (ALL CAPS)
Tenant Address
Tenant City, State, Zip
email address

SECTION 18 ENFORCEMENT AND ATTORNEYS’ FEES
In any proceeding or controversy associated with or arising out of this Lease or a claimed or
actual breach hereof, the prevailing party shall be entitled to recover from the other party as a
part of the prevailing party’s costs, such party’s actual attorneys’, appraiser’s and other
professionals’ fees and court costs. The award for legal expenses shall not be computed in
accordance with any court schedule, but shall be as necessary to fully reimburse all attorneys’
and other professionals’ fees and other expenses actually incurred in good faith, regardless of the
size of the judgment, it being the intention of the parties to fully compensate the prevailing party
for all the attorneys’ and other professionals’ fees and other expenses paid in good faith.
SECTION 19 MISCELLANEOUS
19.1 Authority. Tenant and the person or persons executing this Lease on behalf of Tenant
represent that Tenant is qualified to do business in the State of Washington, that Tenant has full
right and authority to enter into this Lease, and that each and every person signing on behalf of
Tenant is authorized to do so. Upon State's request, Tenant shall provide evidence satisfactory to
State confirming these representations. State enters into this Lease pursuant to the authority
granted to State in RCW Chapters 43.12 and 43.30, RCW Title 79 and the Washington State
Constitution.
19.2 Successors and Assigns. This Lease binds and inures to the benefit of the Parties, their
successors and assigns.
19.3 Headings. The headings used in this Lease are for convenience only and in no way
define, limit, or extend the scope of this Lease or the intent of any provision.
19.4 Entire Agreement. This Lease, including the exhibits and addenda, if any, contains the
entire agreement of the Parties. This Lease merges all prior and contemporaneous agreements,
promises, representations, and statements relating to this transaction or to the Property.
19.5

Waiver.
(a)
The waiver of any breach or default of any term, covenant, or condition of this
Lease is not a waiver of such term, covenant, or condition; of any subsequent
breach or default of the same; or of any other term, covenant, or condition of this
Lease. State’s acceptance of a rental payment is not a waiver of any preceding or
existing breach other than the failure to pay the particular rental payment that was
accepted.
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(b)

The renewal of the Lease, extension of the Lease, or the issuance of a new lease to
Tenant, does not waive State’s ability to pursue any rights or remedies under the
Lease.

19.6 Cumulative Remedies. The rights and remedies under this Lease are cumulative and in
addition to all other rights and remedies afforded by law or equity or otherwise.
19.7 Time is of the Essence. TIME IS OF THE ESSENCE as to each and every provision of
this Lease.
19.8 Language. The word “Tenant” as used in this Lease applies to one or more persons and
regardless of gender, as the case may be. If there is more than one Tenant, their obligations are
joint and several. The word “persons,” whenever used, shall include individuals, firms,
associations, and corporations. The word “Parties” means State and Tenant in the collective. The
word “Party” means either or both State and Tenant, depending on the context.
19.9 Invalidity. The invalidity, voidness, or illegality of any provision of this Lease does not
affect, impair, or invalidate any other provision of this Lease.
19.10 Applicable Law and Venue. This Lease is to be interpreted and construed in
accordance with the laws of the State of Washington. Any reference to a statute means that
statute as presently enacted or hereafter amended or superseded. Venue for any action arising
out of or in connection with this Lease is in the Superior Court for the county in which the
Property is located.
19.11 Recordation. At Tenant’s expense and within thirty (30) days of receiving the fullyexecuted Lease, Tenant shall record this Lease in the county in which the Property is located.
Tenant shall provide State with recording information, including the date of recordation and file
number. If Tenant fails to record this Lease, State may record it and Tenant shall pay the costs
of recording upon State’s demand.
19.12 Modification. No modification of this Lease is effective unless in writing and signed by
both Parties. Oral representations or statements do not bind either Party.
19.13 Survival. Any obligations of the parties not fully performed upon termination of this
Lease do not cease, but continue as obligations of such party until fully performed.
19.14 No Partnership. The parties hereto agree that nothing contained in this Lease shall be
deemed or construed as creating a partnership, joint venture, or association between State and
Tenant, or cause the other party to be responsible in any way for the debts or obligations of the
other party, and neither the method of computing rent nor any other provision contained in this
Lease nor any acts of the parties hereto shall be deemed to create any relationship between State
and Tenant other than the relationship of landlord and tenant.
19.15 Exhibits. All referenced exhibits are incorporated in the Lease unless expressly identified
as unincorporated.
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THIS AGREEMENT requires the signature of all Parties and is effective on the date of the last
signature below.

TENANT NAME (ALL CAPS)
Dated: _____________________, 20__

__________________________________
By:
TENANT SIGN NAME (ALL CAPS)
Title:
Tenant Sign Title
Address: Tenant Address
Tenant City, State, Zip
Phone:
Phone Number

STATE OF WASHINGTON
DEPARTMENT OF NATURAL RESOURCES
Dated: _____________________, 20__

__________________________________
By:
DNR SIGN NAME (ALL CAPS)
Title:
DNR Sign Title
Address: DNR Address
DNR City, State, Zip

Approved as to form this
8 day of February 2013
Terry Pruit, Assistant Attorney General
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REPRESENTATIVE ACKNOWLEDGMENT

STATE OF_____________________)
) ss.
COUNTY OF___________________)

I certify that I know or have satisfactory evidence that ________________ is the person who
appeared before me, and said person acknowledged that (he/she) signed this instrument, on oath
stated that (he/she) was authorized to execute the instrument and acknowledged it as the _____
(type of authority) of ___________ (name of corporation) to be the free and voluntary act of
such party for the uses and purposes mentioned in the instrument.
Dated: ____________________

______________________________
(Signature)
______________________________
(Print Name)
Notary Public in and for the State of Washington,
residing at ______________________________
My appointment expires _______________
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INDIVIDUAL ACKNOWLEDGMENT

STATE OF WASHINGTON )
) ss.
COUNTY OF
)

I certify that I know or have satisfactory evidence that ___________________ is the person who
appeared before me, and said person acknowledged that (he/she) signed this instrument and
acknowledged it to be (his/her) free and voluntary act for the uses and purposes mentioned in this
instrument.

Dated: ____________________

______________________________
(Signature)
______________________________
(Print Name)
Notary Public in and for the State of Washington,
residing at ______________________________
My appointment expires _______________
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STATE ACKNOWLEDGMENT

STATE OF WASHINGTON )
) ss.
County of
)

I certify that I know or have satisfactory evidence that PETER GOLDMARK is the person who
appeared before me, and said person acknowledged that he signed this instrument, on oath stated
that he was authorized to execute the instrument and acknowledged it as the Commissioner of
Public Lands, and ex officio administrator of the Department of Natural Resources of the State of
Washington to be the free and voluntary act of such party for the uses and purposes mentioned in
the instrument.

Dated: ____________________

______________________________
(Signature)
______________________________
(Print Name)
Notary Public in and for the State of Washington,
residing at ______________________________
My appointment expires _______________
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Exhibit A
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EXHIBIT B
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When recorded, return to:
Tenant name
Tenant Address
Tenant City, State, Zip

AQUATIC LANDS [OYSTER -OR- CLAM -OR- MUSSEL-OR- GEODUCK]
AQUACULTURE LEASE
Lease No. [___ _______]
Grantor(s): Washington State Department of Natural Resources
Grantee(s): Tenant name
Legal Description: Section X, Township X North, Range X East / West, W.M.
Assessor’s Property Tax Parcel or Account Number: number / Not Applicable

THIS LEASE is made by and between the STATE OF WASHINGTON, acting through the
Department of Natural Resources ("State"), and [_____________], a [governmental
agency] -OR- [ Washington corporation] -OR- [partnership] -OR- [marital community] -OR[single individual] -OR – [_____] ("Tenant").

BACKGROUND
Tenant desires to lease the aquatic lands commonly known as [_____], which [is] -OR- [are]
[tidelands[,] -AND/OR- [shorelands[,] -AND/OR- [bedlands[,] -AND/OR- [a harbor area]
located in [_____] County, Washington, from State, and State desires to lease the property to
Tenant pursuant to the terms and conditions of this Lease.
TO BE USED FOR THOSE LEASES IN THE CONSENT DECREE:
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[This Lease is a re-lease to the same Tenant of the tidelands that are the subject of a Consent
Decree and Settlement Agreement (“Settlement Agreement”) in U.S. v. Washington, Case No.
2:70-cv-09213-RSM, Subproceeding No. 89-3 (Shellfish), document number 18839, United
States District Court, Western District of Washington. The court approved the Settlement
Agreement on June 21, 2007. Under the Settlement Agreement, the signatory Tribes agree not
to conduct tribal shellfish harvest on the tidelands while State continues to lease the tidelands
to the same Tenant. or Tenant’s immediate family. Some circumstances such as an early
termination of this lease, a request to assign the lease, a change in ownership of the Tenant,
or the expiration of the lease could trigger a Tribe’s right to assume the lease, or to negotiate
with the State for a new lease of all or a portion of the Property, or to exercise treaty harvest
rights on the Property.]
THEREFORE, the Parties agree as follows:

SECTION 1 PROPERTY
1.1

Property Defined.
(a)
State leases to Tenant and Tenant leases from State the real property described in
Exhibit A together with all the rights of State, if any, to improvements on and
easements benefiting the Property, but subject to the exceptions and restrictions
set forth in this Lease (collectively the “Property”). [The Property includes
[insert number] distinct aquaculture locations (“the Sites”). Reference to the
Property in this Lease includes all the Sites unless otherwise specified.]
(b)
This Lease is subject to all valid interests of third parties noted in the records
of [_____] County, or on file in the Office of the Commissioner of Public Lands,
Olympia, Washington; rights of the public under the Public Trust Doctrine or
federal navigation servitude; and treaty rights of Indian Tribes.
(c)
This Lease does not include any right to harvest, collect or damage any natural
resource, including aquatic life or living plants, any water rights, or any mineral
rights, including any right to excavate or withdraw sand, gravel, or other valuable
materials[, except to the extent expressly permitted in Exhibit B].
(d)
State reserves the right to grant easements and other land uses on the Property to
others when the easement or other land uses will not interfere unreasonably
interfere with the Permitted Use.
For Consent Decree and Settlement Agreement Leases Only:
[(e)
This Lease is subject to the Settlement Agreement. Under certain conditions of
the Settlement Agreement, a Tribe may assert harvest rights to the Property.
State will provide Tenant with notice of a Tribe’s assertion of harvest rights.]
-OR[(e)
This Lease is not subject to the CONSENT DECREE. Attachment [_____] to
this Lease details the Treaty Tribe Sharing required as part of the
STIPULATED ORDER AMENDING SHELLFISH IMPLEMENTATION
PLAN (Case No: C70-9213) Subproceeding No 89-3 (Shellfish).]
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1.2

Survey and Property Descriptions.
(a)
Tenant prepared Exhibit A, which describes the Property. Tenant warrants that
Exhibit A is a true and accurate description of the Lease boundaries and the
improvements to be constructed or already existing in the Lease area.
(b)
Tenant shall not rely on any written legal descriptions, surveys, plats, or diagrams
(“property description”) provided by State. Tenant shall not rely on State’s
approval or acceptance of Exhibit A or any other Tenant-provided property
description as affirmation or agreement that Exhibit A or other property
description is true and accurate. Tenant’s obligation to provide a true and
accurate description of the Property boundaries is a material term of this Lease.
Tenant shall also provide a copy of the property description to the Director of the
Department of Fish and Wildlife. [Tenant also shall have the boundaries of the
Property marked by piling monuments or other markers of a permanent nature
as the State may direct.]
[(c)
State accepts a preliminary Exhibit A upon the Commencement Date of this
Lease. Tenant shall submit a final Exhibit A for State’s approval within
[_____] ([_____]) days of the Commencement Date. Upon State’s written
approval, the final Exhibit A supersedes the preliminary Exhibit A. Until
superseded, the preliminary Exhibit A has full legal effect.]

1.3
Inspection. State makes no representation regarding the condition of the Property,
improvements located on the Property, the suitability of the Property for Tenant’s Permitted Use,
compliance with governmental laws and regulations, availability of utility rights, access to the
Property, or the existence of hazardous substances on the Property. Tenant inspected the
Property and accepts it “AS IS.”
[1.4

Documentation of Leasehold Condition.
(a)
To the extent satisfactory to State, Tenant shall [film / photograph / cause to be
inspected] the condition and appearance of the leasehold Property at the
beginning of Term, documenting the condition of both the water surface and
the underwater land. Tenant shall provide a true copy of such [film /
photographs / signed and sworn inspection report] to State within [insert
number of days] of the Commencement Date.
(b)
Within [insert number of days] before the End of Term, or within [insert
number of days] of any valid early notice to terminate, Tenant shall [film /
photograph / cause to be inspected] the appearance of the leasehold Property to
the same extent as documented at the beginning of Term. Tenant shall provide
a true copy of such documentation to State within [insert number of days] of
End of Term.
(c)
The Parties shall use the documentation under Paragraphs 1.4(a)-(b) to
apportion liability for conditions requiring remedial action under Subsection
3.3.
(d)
If Tenant fails to provide documentation described in Paragraphs 1.4(a) - (b), Tenant
is liable for all conditions requiring remedial action under Subsection 3.3 when Tenant finally
vacates, regardless of whether Tenant vacates by the End of Term or at the end of successive
terms or holdovers.]
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SECTION 2 USE
2.1

Permitted Use. Tenant shall use the Property for
[

] (the “Permitted Use”),

and for no other purpose. This is [a water-dependent use]. -OR- [a nonwater-dependent use.] OR- [a water-oriented use]. -OR- [a mixed use, with [_____] square feet of water-dependent
use and [_____] square feet of nonwater-dependent use.] -OR- [a mixed use, with [_____]
square feet of water-dependent use and [_____] square feet of water-oriented use.] -OR- [a
mixed use, with [_____] square feet of water-dependent use, [_____] square feet of nonwaterdependent use and [_____] square feet of water-oriented use.] Exhibit B describes the
Permitted Use in detail. The Permitted Use is subject to additional obligations in Exhibit B.
2.2

Restrictions on Use.
(a)
Tenant shall not cause or permit any damage to natural resources on the Property[,
except to the extent expressly permitted in Exhibit B].
(b)
Unless approved by State in writing, Tenant shall not cause or permit any filling
activity to occur on the Property or adjacent state-owned aquatic land[, except to
the extent expressly permitted by the U.S. Army Corps of Engineers and/or as
expressly permitted in Exhibit B]. This prohibition includes any deposit of rock,
earth, ballast, wood waste, refuse, garbage, waste matter including chemical,
biological, or toxic wastes, hydrocarbons, and any other pollutants, or other
matter.
(c)
Tenant shall not cause or permit waste of the Property or adjacent state-owned
aquatic land.
(d)
Failure to Comply with Restrictions on Use.
(1)
Tenant’s failure to comply with the restrictions on use under this
Subsection 2.2 is a default subject to Section 14, Default and Remedies.
Tenant shall cure the default by taking all steps necessary to remedy the
failure and restore the Property to the condition before the failure occurred
within the time for cure provided in Subsection 14.2.
(2)
If Tenant fails to cure the default in the manner described in this
Paragraph 2.2(d), the default becomes an Event of Default subject to
Subsection 14.3, Remedies. In addition, the State may (1) restore the
Property and charge Tenant remedial costs and/or (2) charge Tenant
natural resource damages. On demand by State, Tenant shall pay all costs
and/or damages not otherwise paid through Tenant’s insurance required
pursuant to Section 10.
(e)
State’s failure to notify Tenant of Tenant’s failure to comply with all or any of the
restrictions set out in this Subsection 2.2 does not constitute a waiver of any
remedies available to State.
(f)
This Section 2.2 does not limit Tenant’s liability under Section 8, below.
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[(g)

Tenant shall not cause or permit scour or damage to aquatic land and
vegetation. This prohibition includes the following limitations:
i.
Tenant shall avoid damage caused by propeller wash from vessels.
ii.
For any period of commercial moorage, Tenant shall acquire DNR
authorization and install approved anchoring systems using midline
floats. Tenant shall not allow moorage over marine vegetation.
iii.
Tenant may only ground vessels in approved locations where marine
vegetation is not present and where impacts to benthic organisms can be
minimized.
iv.
Tenant shall ensure any power-assisted pressure washing or cleaning of
equipment, machinery, floating, or fixed structures avoids scouring of
the substrate. Tenant shall screen all pumps that use salt water in
accordance with National Marine Fisheries Service and Washington
Department of Fish and Wildlife criteria.]

2.3
Conformance with Laws. Tenant shall, at all times, keep current and comply with all
conditions and terms of any permits, licenses, certificates, regulations, ordinances, statutes, and
other government rules and regulations regarding its use or occupancy of the Property.
2.4
Liens and Encumbrances. Tenant shall keep the Property free and clear of any liens
and encumbrances arising out of or relating to its use or occupancy of the Property, unless
expressly authorized by State in writing.

SECTION 3 TERM
3.1
Term Defined. The term of this Lease is [_____ (__)] years (the "Term"), beginning on
the [_____] day of [____________, 20__] (the "Commencement Date"), and ending on the
[_____] day of [____________, 20__] (the "Termination Date"), unless terminated sooner under
the terms of this Lease.
3.2

Renewal of Lease.
(a)
This Lease does not provide a right of renewal.
(b)
Tenant may apply for a new lease in accordance with RCW 79.135.150 and State
has discretion to grant a new lease to Tenant if State deems it to be in the best
interest of the State to re-lease the Property.
(c)
Tenant must file with State a written request to renew at least one (1) year prior to
the Termination date. Within ninety (90) days, State will respond with (1) an
offer of the renewal terms and conditions or (2) denial of the renewal request.
State may deny the renewal request if Tenant is in default at the time.
(d)
If State offers a new lease, Tenant shall accept or reject State’s offer within ninety
(90) days. If Tenant rejects State’s offer, State may offer the lease to others.
CONSENT DECREE AND SETTLEMENT AGREEMENT LEASES ONLY:
[(e)
In accordance with Section 4 of the Settlement Agreement, Tribes may have a
right to seek a lease of the Property if Tenant and State fail to enter into a
renewal lease within six months (or nine months where a property boundary
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survey is needed) after expiration of this Lease. Exhibit C is a copy of Section 4
of the Settlement Agreement.]
3.3

End of Term.
(a)
Upon the expiration or termination of this Lease, Tenant shall remove
Improvements in accordance with Section 7, Improvements and surrender the
Property to State in the same or better condition as on the Commencement Date,
reasonable wear and tear excepted.
(b)
Definition of Reasonable Wear and Tear.
(1)
Reasonable wear and tear is deterioration resulting from the Permitted Use
that has occurred without neglect, negligence, carelessness, accident, or
abuse of the Property by Tenant or any other person on the premises with
the permission of Tenant.
(2)
Reasonable wear and tear does not include any deposit of material
prohibited under Paragraph 2.2(b) unless expressly permitted by State in
writing and regardless of whether the deposit is incidental to or the
byproduct of the Permitted Use.
(c)
If Property is in worse condition, excepting for reasonable wear and tear, on the
surrender date than on the Commencement Date, the following provisions apply.
(1)
State shall provide Tenant a reasonable time to take all steps necessary to
remedy the condition of the Property. State may require Tenant to enter
into a right-of-entry or other use authorization prior to the Tenant entering
the Property to remedy any breach of this Subsection 3.3.
(2)
If Tenant fails to remedy the condition of the Property in a timely manner,
then State may take any steps reasonably necessary to remedy Tenant’s
failure. Upon demand by State, Tenant shall pay all costs of such
remedial action, including but not limited to the costs of removing and
disposing of any material deposited improperly on the Property, lost
revenue resulting from the condition of the Property prior to and during
remedial action, and any administrative costs associated with the remedial
action.

3.4

Holdover.
(a)
If Tenant remains in possession of the Property after the Termination Date, the
occupancy will not be an extension or renewal of the Term. The occupancy will
be a month-to-month tenancy, on terms identical to the terms of this Lease, which
either Party may terminate on thirty (30) days’ written notice.
(1)
The monthly rent during the holdover will be the same rent that would be
due if the Lease were still in effect and all adjustments in rent were made
in accordance with its terms.
(2)
Payment of more than the monthly rent will not be construed to create a
periodic tenancy longer than month-to-month. If Tenant pays more than
the monthly rent and State provides notice to vacate the property, State
shall refund the amount of excess payment remaining after the Tenant
ceases occupation of the Property.
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(b)

If State notifies Tenant to vacate the Property and Tenant fails to do so within the
time set forth in the notice, Tenant will be a trespasser and shall owe the State all
amounts due under RCW 79.02.300 or other applicable law.

Delete this provision when re-leasing to Tenant in Possession.
[3.5 Adjustment of Term Resulting from Tenant’s Possession.
(a)
If, for any reason whatsoever, State cannot deliver possession of the Property to
Tenant on the Commencement Date, this Lease will not be void or voidable, nor
will State be liable to Tenant for any loss or damage resulting from the delay in
delivery of possession. In such event, the date of delivery of possession will be
the Commencement Date for all purposes, including the payment of rent.
(b)
If Tenant takes possession before the Commencement Date, the date of
possession will be the Commencement Date for all purposes, including the
payment of rent. If the Lease Term commences earlier or later than the
scheduled Commencement Date, the Termination Date adjusts accordingly.]
3.6
Termination Upon Decertification of Growing Area. In the event that during the term
of the Lease the Washington State Department of Health (“DOH”) classifies the Property as a
“Prohibited” shellfish growing area according to the provisions of the National Shellfish
Sanitation Plan Model Ordinance for reasons beyond the reasonable control of Tenant, Tenant
may terminate the Lease on 30 days’ notice to State, provided that Tenant shall not have the right
to terminate if DOH subsequently re-classifies the Property to “Approved” or “Conditionally
Approved” before Tenant has provided notice to State of Tenant’s intent to terminate. In the
event that DOH classifies only a portion of Property as “Prohibited” during the term of the
Lease, Tenant’s right to terminate under this Section shall apply only to the portion of the
Property classified as “Prohibited,” and if Tenant elects terminate the Lease shall remain in
effect with respect to all portions of the Property not classified as “Prohibited.” If the Lease is
terminated with respect to a portion of the Property under this Section the rent shall be reduced
in proportion to the percentage reduction in the area of the Property as a result of the termination
unless the parties otherwise agree. Tenant’s sole remedy against State in the event DOH
classifies the Property or a portion of the Property as “Prohibited” during the term of the Lease
shall be termination in accordance with this Section.

SECTION 4 RENT
4.1
Annual Rent. Until adjusted as set forth below, Tenant shall pay to State an annual rent
in the amount of [_____] Dollars ($[_____]). [The annual rent includes the rent due for each
of the [insert number ( )] Sites as shown in Exhibit C.] The annual rent, as it currently exists
or as adjusted or modified (the "Annual Rent"), is due and payable in full on or before the
Commencement Date and on or before the same date of each year thereafter. Any payment not
paid by State’s close of business on the date due is past due.
USE FOR GEODUCK:
[4.21 Annual Minimum Base Rent. Tenant shall pay to State the annual minimum base rent
in the amount of [_____] Dollars ($[_____]). The annual minimum base rent is due and
Aquatic Lands [____] Aquaculture Lease
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payable in full on or before the Commencement Date and on or before the same date of each
year thereafter. In addition to the annual minimum base rent, Tenant shall pay production
based rent in accordance with Subsection 4.2(a).]
USE FOR OYSTER:
[4.2 Oyster Inflation Adjustment. State shall adjust the rent annually according to the change
in the Producer Price Index ("PPI") for Oysters (code 2092-224) as published by US
Department of Commerce, Bureau of Labor Statistics. The adjustment is calculated by using
the annual average adjustment averaged over the preceding five years. If publication of the
PPI is discontinued, State shall use a reliable governmental or other non-partisan publication
evaluating the information used in determining the inflation index.]
USE FOR CLAM:
[4.2 Clam Rent Adjustment. State shall adjust the rent annually. State shall base annual rent
adjustment for clam culture on the most current commercial market for clams and property
production potential as determined by State survey information. If no current State survey
information is available, the annual rent shall remain the same.]
USE FOR GEODUCK:
[4.2 Production Based Rent.
(a)
Production Based Rent. In addition to the annual minimum base rent, Tenant
shall pay to State a quarterly Production Based Rent. When the Tenant initiates
harvest of cultured geoduck, State shall compute the Production Based Rent as
follows: the total quarterly volume of geoduck harvested in pounds as stated on
its quarterly aquaculture production report (“production report”) to the
Washington State Department of Fish and Wildlife (WDFW) multiplied by the
current average wholesale price per pound, (based on statewide aquaculture
production reports from the previous year and other supporting information
from WDFW), multiplied by the royalty rate of [_____] percent.
(b)
Quarterly Reports and payment of Production Based Rent. At Within 30 days
of the timedate that Tenant submits its quarterly aquaculture production report
(“production report”) to the Washington State Department of Fish and
WildlifeWDFW, Tenant shall submit to State a copy of the production report
and payment of the Production Based Rent as calculated in Section 4.2(a). The
quarterly aquaculture production report must include the poundage or other
unit of measure and price received for geoduck harvested and sold. If Tenant
makes no sales in any quarter, Tenant shall so report.]
USE FOR MUSSEL (negotiated language):
[4.2 Mussel Rent Adjustment. State may adjust rent annually. Either a flat rate calculated
in accordance with Paragraph 4.2(a) or a production-based rate calculated in accordance with
Paragraph 4.3(b), whichever is higher. State will annually calculate both rates then deliver to
Tenant a bill for rent based on the higher rate. Tenant shall submit payment as provided in
Subsection 4.1.
(a)
Flat Rate Rent. On the Commencement Date, the flat rate is [four hundred
dollars per acre ($400/acre) multiplied by the total area of the Property] -ORAquatic Lands [____] Aquaculture Lease
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(b)

[______________]. State will adjust the flat rate annually for inflation based
on the Producer Price Index (PPI) for Oysters code 2092-224 as published by
US Department of Commerce, Bureau of Labor Statistics. If publication of the
PPI is discontinued, a reliable governmental or other non-partisan publication
evaluating the information used in determining the PPI shall be used.
Production-based rent. State will calculate production-based rent on the
annual total pounds of mussels from the Property multiplied by the annual
statewide average value per pound multiplied by the rate of return.
(1)
State will use the quarterly aquaculture production reports Tenant
submits to the Washington Department of Fish and Wildlife
(WDFW)WDFW to determine annual total pounds of mussels from the
Property.
(2)
State will base the annual statewide average value on statewide
aquaculture production reports from the previous year and other
supporting information from WDFW. On the Commencement Date, the
statewide average value is $[_____] per pound or other sources.
(3)
State will use the following table to determine rate of return. State will
calculate the production rate used in the table by multiplying the annual
total pounds of mussels from the Property by the area of the Property in
square feet actually utilized in mussel production (footprint of rafts or
longlines).
Mussel Raft Rate of Return Calculation
Production Rate
Rate of Return
0 – 6 lb/ft2
2.0%
7 – 12 lb/ft2
1.5%
>12 lb/ft2
1.0%]

4.3
Payment Place. Tenant shall make payment to Financial Management Division, 1111
Washington St SE, PO Box 47041, Olympia, WA 98504-7041.
[4.4 Audit. Tenant shall allow State to inspect and audit the books, contracts, and accounts
of Tenant to determine whether Tenant is paying State the full amount owed under this Lease.
Tenant shall pay State an amount equal to any deficiency within thirty (30) days of delivery of
the audit to Tenant. If the audit discloses that Tenant has underpaid by two percent (2%) or
more, Tenant shall pay to State the cost of the audit upon demand.]
[4.4[5] Resource Payment. In addition to the annual rent described in Section 4.1, Tenant
shall pay to State a one-time Resource Assessment payment of [_____] Dollars [$_____] for
the value of the existing natural shellfish. Rent shall be charged according to the schedule set
forth in Exhibit C. Upon payment to State, Tenant shall have the right to all existing natural
shellfish on the Property that is not subject to Tribal allocation as a Tribal treaty share under
the Shellfish Implementation Plan.]
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SECTION 5 OTHER EXPENSES
5.1
Utilities. Tenant shall pay all fees charged for utilities in connection with the use and
occupancy of the Property, including but not limited to electricity, water, gas, and telephone
service.
5.2
Taxes and Assessments. Tenant shall pay all taxes (including leasehold excise taxes),
assessments, and other governmental charges, of any kind whatsoever, applicable or attributable
to the Property, Tenant's leasehold interest, the improvements, or Tenant's use and enjoyment of
the Property.
5.3
Right to Contest. If in good faith, Tenant may contest any tax or assessment at its sole
cost and expense. At the request of State, Tenant shall furnish reasonable protection in the form
of a bond or other security, satisfactory to State, against any loss or liability resulting from such
contest.
5.4
Proof of Payment. If required by State, Tenant shall furnish to State receipts or other
appropriate evidence establishing the payment of any amounts this Lease requires Tenant to pay.
5.5
Failure to Pay. If Tenant fails to pay any of the amounts due under this Lease, State
may pay the amount due, and recover its cost in accordance with Section 6.
Formatted: Normal

SECTION 6 LATE PAYMENTS AND OTHER CHARGES
6.1
Late Charge. If State does not receive any rental payment within ten (10) days of the
date due, Tenant shall pay to State a late charge equal to four percent (4%) of the amount of the
payment or Fifty Dollars ($50), whichever is greater, to defray the overhead expenses of State
incident to the delay. Failure to pay rent constitutes a default by the Tenant and State may seek
remedies under Section 14 as well as late charges and interest as provided in this Section 6.
6.2

Interest Penalty for Past-Due Rent and Other Sums Owed.
(a)
Tenant shall pay interest on the past due rent at the rate of one percent (1%) per
month until paid, in addition to paying the late charges determined under
Subsection 6.1, above. Rent not paid by the close of business on the due date will
begin accruing interest the day after the due date.
(b)
If State pays or advances any amounts for or on behalf of Tenant, Tenant shall
reimburse State for the amount paid or advanced and shall pay interest on that
amount at the rate of one percent (1%) per month from the date State notifies
Tenant of the payment or advance. This includes, but is not limited to, State’s
payment of taxes of any kind, assessments, insurance premiums, costs of removal
and disposal of materials or Improvements under any provision of this Lease, or
other amounts not paid when due.

6.3
Referral to Collection Agency and Collection Agency Fees. If State does not receive
payment within thirty (30) days of the due date, State may refer the unpaid amount to a
Aquatic Lands [____] Aquaculture Lease
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collection agency as provided by RCW 19.16.500 or other applicable law. Upon referral, Tenant
shall pay collection agency fees in addition to the unpaid amount.
6.4
No Accord and Satisfaction. If Tenant pays, or State otherwise receives, an amount less
than the full amount then due, State may apply such payment as it elects. State may accept any
payment in any amount without prejudice to State’s right to recover the balance of the rent or
pursue any other right or remedy. No endorsement or statement on any check, any payment, or
any letter accompanying any check or payment constitutes accord and satisfaction.
6.5
No Counterclaim, Setoff, or Abatement of Rent. Except as expressly set forth
elsewhere in this Lease, Tenant shall pay rent and all other sums payable by Tenant without the
requirement that State provide prior notice or demand. Tenant’s payment is not subject to any
counterclaim, setoff, deduction, defense or abatement.
Formatted: Normal

SECTION 7 IMPROVEMENTS
7.1

Improvements Defined.
(a)
“Improvements,” consistent with RCW 79.105 through 79.145, are additions
within, upon, or attached to the land. This includes, but is not limited to, fill,
structures, bulkheads, docks, pilings, and other fixtures.
(b)
“Personal Property” means items that can be removed from the Property without
(1) injury to the Property or Improvements or (2) diminishing the value or utility
of the Property or Improvements. Personal Property specifically includes
Tenant’s shellfish and shellfish equipment and gear.
(c)
“State-Owned Improvements” are Improvements made or owned by State. StateOwned Improvements includes any construction, alteration, or addition to StateOwned Improvements made by Tenant.
(d)
“Tenant-Owned Improvements” are Improvements made by Tenant with State’s
consent or acquired by Tenant from former tenant in accordance with RCW
79.125.300 or 79.130.040. Shellfish planted by Tenant are Tenant-Owned
Improvements. Except as expressly provided in Section 7.5, all Tenant-Owned
Improvements and Personal Property brought, placed or erected on the Property
by Tenant shall be and remain the property of Tenant.
(e)
“Unauthorized Improvements” are Improvements made on the Property without
State’s prior consent or Improvements made by Tenant that do not conform to
plans submitted to and approved by the State.

7.2
Existing Improvements. On the Commencement Date, the following Improvements are
located on the Property: [_______________________]. The Improvements are [State-Owned
Improvements] - OR- [Tenant-Owned Improvements].
7.3

Construction, Major Repair, Modification, and Demolition.
(a)
This Subsection 7.3 governs construction, alteration, replacement, major repair,
modification, demolition, and deconstruction of Improvements (“Work”). Section
11 governs routine maintenance and minor repair of Improvements and the
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(b)

(c)

(d)

(e)

(f)
(g)

7.4

Property. This Section 7.3 does not apply to aquaculture activities such as
planting, cultivation, and harvesting of shellfish.
Except in an emergency, Tenant shall not conduct any Work[, except as described
in Exhibit B,] without State’s prior written consent, as follows:
(1)
State may deny consent if State determines that denial is in the best
interests of the State. State may impose additional conditions reasonably
intended to protect and preserve the Property. If Work is for removal of
Improvements at End of Term, State may waive removal of any or all
Improvements.
(2)
Except in an emergency, Tenant shall submit to State plans and
specifications describing the proposed Work at least sixty (60) days before
submitting permit applications to regulatory authorities unless Tenant and
State otherwise agree to coordinate permit applications. At a minimum, or
if no permits are necessary, Tenant shall submit plans and specifications at
least ninety (90) days before commencement of Work. [This submittal
requirement does not apply to activity described in Exhibit B.]
(3)
State waives the requirement for consent if State does not notify Tenant of
its grant or denial of consent within sixty (60) days of submittal.
Tenant shall notify State of emergency Work within five (5) business days of the
start of such Work. Upon State’s request, Tenant shall provide State with plans
and specifications or as-builts of emergency Work.
Tenant shall not commence or authorize Work until Tenant has:
(1)
Obtained a performance and payment bond in an amount equal to [one
hundred twenty-five percent (125%)] -OR- [[_____] percent ([_____] %)]
of the estimated cost of construction. Tenant shall maintain the
performance and payment bond until Tenant pays in full the costs of the
Work, including all laborers and material persons.
(2)
Obtained all required permits.
Before completing Work, Tenant shall remove all debris and restore the Property,
to an orderly and safe condition. If Work is intended for removal of
Improvements at End of Term, Tenant shall restore the leasehold Property in
accordance with Subsection 3.3, End of Term.
Upon completing work, Tenant shall promptly provide State with as-built plans
and specifications.
State shall not charge rent for authorized Improvements installed by Tenant
during this Term of this Lease or any renewal of this Lease, but State may charge
rent for such Improvements when and if Tenant or successor obtains a subsequent
use authorization for the Property and State has waived the requirement for
Improvements to be removed as provided in Subsection 7.5.

Standards for Work. [
(a)

Tenant shall comply with State’s Standards for Improvements current at the
time Tenant submits plans and specifications for State’s approval in accordance
with Paragraph 7.3(b).]).
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[(a)

(b)

Applicability of Standards for Work
(1)
The standards for Work in Paragraph 7.4(b) apply to Work commenced
in the five year period following the Commencement Date [and to
Proposed Facilities described in Exhibit B]. Work has commenced if
State has approved plans and specifications.
(2)
If Tenant undertakes Work five years or more after the Commencement
Date, Tenant shall comply with State’s then current standards for Work.
(3)
At Tenant’s option, Tenant may ascertain State’s current standards for
Work as follows:
(i)
Before submitting plans and specifications for State’s approval
as required by Paragraph 7.3 of the Lease, Tenant shall request
State to provide Tenant with then current standards for Work on
State-owned Aquatic Lands.
(ii)
Within thirty (30) days of receiving Tenant’s request, State shall
provide Tenant with current standards for Work, which will be
effective for plans and specifications submitted for State’s
approval within two (2) years of Tenant’s request for standards.
(iii)
If State does not timely provide current standards upon Tenant’s
request, the standards under Paragraph 7.4(b) apply to Tenant’s
Work provided Tenant submits plans and specifications as
required by Paragraph 7.3 within two (2) years of Tenant’s
request for standards.
(iv)
If Tenant fails to (1) make a request for current standards or (2)
timely submit plans and specifications to State after receiving
current standards, Tenant shall make changes in plans or Work
necessary to conform to State’s standards current at the time
Tenant submits Tenant’s plans and specifications for State’s
approval.
Standards for Work
[(x) State will not approve plans to construct new Improvements or expand
existing Improvements in or over habitats designated by State as
important habitat. Tenant shall confirm location of important habitat on
Property, if any, with State before submitting plans and specifications in
accordance with Paragraph 7.3.]
[(x) Tenant shall not conduct in-water Work during the following time
periods:

Formatted: Font: Not Bold, Not Italic
Formatted: Indent: Left: 0"

Work
Prohibited
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Month date

[(x)
[(x)
[(x)

7.5

Common name (Genus species)

If the Washington Department of Fish and Wildlife or other regulatory
agency establishes different standards, Tenant shall meet the most
protective standard. [Tenant shall not conduct in-water Work during
time periods prohibited for such work under WAC 220-110-271,
Prohibited Work Times in Saltwater, as amended, or as otherwise
directed by the Washington Department of Fish and Wildlife
(WDFW).]WDFW.]
Tenant shall not provide anchorage or moorage in water more shallow
than [7 feet (2 meters)] – OR- [_____] at the extreme low tide or water.]
Tenant shall use embedded anchors and midline floats on all anchored
structures and buoys.]
Tenant shall site new or expanded Improvements to avoid impacts to
[INSERT SPECIES OF AQUATIC VEGETATION] using the methods
described in [INSERT NAME OF DOCUMENT].]

Tenant-Owned Improvements at End of Lease.
(a)
Disposition.
(1)
Tenant shall remove Tenant-Owned Improvements in accordance with
Subsection 7.3 upon the expiration, termination, or cancellation of the
Lease unless State waives the requirement for removal.
(2)
Tenant-Owned Improvements remaining on the Property onfor more than
thirty (30) days after the expiration, termination or cancellation date shall
become State-Owned Improvements without payment by State, unless
State elects otherwise. State may refuse or waive ownership. [If RCW
79.125.300 or 79.130.040 apply at the time this Lease expires, Tenant
could be entitled to payment by the new tenant for Tenant-Owned
Improvements.]
(3)
If Tenant-Owned Improvements remain on the Property for more than
thirty (30) days after the expiration, termination, or cancellation date
without State’s actual or deemed consent, State may remove all
Improvements and Tenant shall pay the costs of removal and disposal.
(b)
Conditions Under Which State May Waive Removal of Tenant-Owned
Improvements.
(1)
If Tenant-Owned Improvements remain on the Property for more than
thirty (30) days after the expiration, termination, or cancellation date, State
may waive removal of any or all Tenant-Owned Improvements
wheneverif State determines that it is in the best interests of the State and
regardless of whether Tenant re-leases the Property.
(2)
If Tenant re-leases the Property, State may waive requirement to remove
Tenant-Owned Improvements. State also may consent to Tenant’s
continued ownership of Tenant-Owned Improvements.
(3)
If Tenant does not re-lease the Property, State may waive requirement to
remove Tenant-Owned Improvements upon consideration of a timely
request from Tenant, as follows:
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(i)

(c)

Tenant must notify State at least one (1) year before the
Termination Date of its request to leave Tenant-Owned
Improvements.
(ii)
State, within ninety (90) days, will notify Tenant whether State
consents to any or all Tenant-Owned Improvements remaining.
State has no obligation to grant consent.
(iii)
State’s failure to respond to Tenant’s request to leave
Improvements within ninety (90) days is a denial of the request.
Tenant’s Obligations if State Waives Removal.
(1)
Tenant shall not remove Improvements if State waives the requirement for
removal of any or all Tenant-Owned Improvements.
(2)
Tenant shall maintain such Improvements in accordance with this Lease
until the expiration, termination, or cancellation date. Tenant shall be
liable to State for cost of repair if Tenant causes or allows damage to
Improvements State has designated to remain.

7.6

Disposition of Unauthorized Improvements.
(a)
Unauthorized Improvements belong to State, unless State elects otherwise.
(b)
State may either:
(1)
Consent to Tenant ownership of the Improvements, or
(2)
Charge rent for use of the Improvements from the time of installation or
construction and
(i)
Require Tenant to remove the Improvements, in accordance with
Subsection 7.3, in which case Tenant shall pay rent for the
Improvements until removal,
(ii)
Consent to Improvements remaining and Tenant shall pay rent for
the use of the Improvements, or
(iii)
Remove Improvements and Tenant shall pay for the cost of
removal and disposal, in which case Tenant shall pay rent for use
of the Improvements until removal and disposal.

7.7

Disposition of Personal Property.
(a)
Tenant retains ownership of Personal Property unless Tenant and State agree
otherwise in writing.
(b)
Tenant shall remove Personal Property from the Property bywithin thirty (30)
days after the Termination Date. Tenant is liable for any damage to the Property
and Improvements that results from removal of Personal Property.
(c)
State may sell or dispose of all Personal Property left on the Property after the
Termination Date.
(1)
If State conducts a sale of Personal Property, State shall apply proceeds
first to the State’s administrative costs in conducting the sale, second to
payment of amount that then may be due from the Tenant to the State.
State shall pay the remainder, if any, to the Tenant.
(2)
If State disposes of Personal Property, Tenant shall pay for the cost of
removal and disposal.
Formatted: Indent: Left: 0"
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[7.8
Disposition of State-Owned Improvements. [Tenant shall remove State-Owned
Improvements in accordance with Subsection 7.3 by the expiration, termination, or
cancellation date of this Lease unless State waives the requirement for removal.]
– OR[(a)
Upon timely notice by State, Tenant shall remove State-Owned Improvements in
accordance with Subsection 7.3 by the expiration, termination or cancellation date of this
Lease.
(1)
State’s notice is timely if provided at least one (1) year before the Termination Date
or, if Lease is cancelled or terminated before expiration of the Term, at least thirty (30) days
before the early cancellation or expiration date.
(2)
If State fails to provide timely notice to Tenant, Tenant has no obligation to remove
State-Owned Improvements.
(b)
If Tenant re-leases the Property, State may waive requirement for Tenant to remove
State-Owned Improvements.
(c)
[If State timely requests the removal of State-Owned Improvements but Tenant fails
to comply] –OR- [If Tenant fails to remove State-Owned Improvements], State may remove all
Improvements and Tenant shall pay the costs of removal and disposal.]]
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SECTION 8 ENVIRONMENTAL LIABILITY/RISK ALLOCATION
8.1

Definitions.
(a)
“Hazardous Substance” means any substance that now or in the future becomes
regulated or defined under any federal, state, or local statute, ordinance, rule,
regulation, or other law relating to human health, environmental protection,
contamination, pollution, or cleanup, including, but not limited to, the Resource
Conservation and Recovery Act (“RCRA”), 42 U.S.C. 6901 et. seq., as amended;
Comprehensive Environmental Response, Compensation and Liability Act of
1980 (“CERCLA”), 42 U.S.C. 9601 et seq., as amended; Washington’s Model
Toxics Control Act (“MTCA”), Chapter 70.105 RCW, as amended; and
Washington’s Sediment Management Standards, WAC Chapter 173-204.
(b)
“Release or threatened release of Hazardous Substance” means a release or
threatened release as defined under any law described in Paragraph 8.1(a).
(c)
“Utmost care” means such a degree of care as would be exercised by a very
careful, prudent, and competent person under the same or similar circumstances;
the standard of care established under MTCA, RCW 70.105D.040.

8.2

General Conditions.
(a)
Tenant’s obligations under this Section 8 extend to the area in, on, under, or
above:
(1)
The Property and
(2)
Adjacent state-owned aquatic lands where a release or the presence of
Hazardous Substances may arise from Tenant’s use of the Property.
(b)
Standard of Care.
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(1)
(2)

Tenant shall exercise the utmost care with respect to Hazardous
Substances.
Tenant shall exercise utmost care for the foreseeable acts or omissions of
third parties with respect to Hazardous Substances, and the foreseeable
consequences of those acts or omissions, to the extent required to establish
a viable, third-party defense under the law, including – but not limited to –
RCW 70.105D.040.

8.3

Current Conditions and Duty to Investigate.
(a)
[State makes no representation about the condition of the Property. Hazardous
Substances may exist in, on, under, or above the Property.] -OR- [Hazardous
Substances are known to exist in, on, under, or above the Property. These are
identified in Exhibit C, which is attached for information only and is not
incorporated in the Lease. State makes no representations or warranties of any
kind or nature regarding the accuracy, completeness, or any other matter
relating to Exhibit C. Hazardous Substances other than those identified in
Exhibit C may exist in, on, under, or above the Property.]
(b)
This Lease does not impose a duty on State to conduct investigations or supply
information to Tenant about Hazardous Substances.
(c)
Tenant is responsible for conducting all appropriate inquiry and gathering
sufficient information concerning the Property and the existence, scope, and
location of any Hazardous Substances on the Property, or adjacent to the Property,
that allows Tenant to meet Tenant’s obligations under this Lease.

8.4

Use of Hazardous Substances.
(a)
Tenant, its subtenants, contractors, agents, employees, guests, invitees, or
affiliates shall not use, store, generate, process, transport, handle, release, or
dispose of Hazardous Substances, except in accordance with all applicable laws.
(b)
Tenant shall not undertake, or allow others to undertake by Tenant’s permission,
acquiescence, or failure to act, activities that:
(1)
Result in a release or threatened release of Hazardous Substances, or
(2)
Cause, contribute to, or exacerbate any contamination exceeding
regulatory cleanup standards whether the regulatory authority requires
cleanup before, during, or after Tenant’s occupancy of the Property.
(c)
If use of Hazardous Substances related to Tenant’s use or occupancy of the
Property results in violation of law:
(1)
Tenant shall submit to State any plans for remedying the violations, and
(2)
Tenant shall implement any remedial measures State may require in
addition to remedial measures required by regulatory authorities.
[(x) Tenant shall comply with the provisions of Chapter 90.56 RCW Oil and
Hazardous Substance Spill Prevention and Response Act. Tenant shall
develop, update as necessary and operate in accordance with a plan of
operations consistent with the requirements of Chapter 90.56 RCW. Failure to
comply with the requirements of Chapter 90.56 is a default under Section 14.]
[(x) At a minimum, Tenant and affiliates shall observe the following Hazardous
Substances operational standards. If the Washington Department of Ecology,
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U.S. Environmental Protection Agency or other regulatory agency establishes
different standards applicable to Tenant’s activities under the Permitted Use,
Tenant shall meet the standard that provides greater protection to the
environment.
(1)
Tenant shall not allow work on overwater structures or vessels without
protective measures to prevent discharge of toxins to the water,
including:
(i)
Tenant shall not cause or allow underwater hull scraping and
other underwater removal of paints.
(ii)
Tenant shall not cause or allow underwater refinishing work
from boats or temporary floats unless permitted by an industrial
National Pollution Discharge Elimination System (NPDES)
permit.
(iii)
Tenant shall not cause or allow above the waterline boat repairs
or refinishing in-water except if limited to decks and
superstructures and less than 25 percent of a boat is repaired or
refinished in-water per year.
(iv)
Tenant shall use and require others to use tarps and other dust,
drip and spill containment measures when repairing or
refinishing boats in water.
(2)
Tenant shall not store or allow others to store fuel tanks, petroleum
products, hydraulic fluid, machinery coolants, lubricants and chemicals
not in use in locations above the water surface.
(3)
Tenant shall inspect all equipment using petroleum products, hydraulic
fluids, machinery coolants, chemicals, or other toxic or deleterious
materials on a monthly basis and immediately make all repairs
necessary to stop leakage. Tenant shall submit to State an annual report
documenting inspections and repair.
(4)
Tenant shall maintain a supply of oil spill containment materials
adequate to contain a spill from the largest vessel in use on the Property.
(5)
Tenant shall not use or allow use of a pressure washer at any location
above the water surface to clean any item that uses petroleum products.]
[(x) Tenant shall incorporate best management practices to prevent the release of
chemical contaminants, wastewater, garbage and other pollutants, as specified
in Resource Manual for Pollution Prevention in Marinas published by the
Washington Department of Ecology, publication number 98-11, available
at http://www.ecy.wa.gov/biblio/9811.html. If the Department of Ecology or
other regulatory agency establishes different standards, Tenant shall meet the
most protective standard.]
8.5

Management of Contamination.
(a)
Tenant shall not undertake activities that:
(1)
Damage or interfere with the operation of remedial or restoration
activities;
(2)
Result in human or environmental exposure to contaminated sediments;
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(3)
(b)

Result in the mechanical or chemical disturbance of on-site habitat
mitigation.
If requested, and subject to at least two (2) days’ written notice (except in
emergencies), Tenant shall allow reasonable access to:
(1)
Employees and authorized agents of the Environmental Protection
Agency, the Washington State Department of Ecology, health department,
or other similar environmental agencies; and
(2)
Potentially liable or responsible parties who are the subject of an order or
consent decree that requires access to the Property. Tenant may negotiate
an access agreement with such parties, but Tenant may not unreasonably
withhold such agreement.

8.6

Notification and Reporting.
(a)
Tenant shall immediately notify State if Tenant becomes aware of any of the
following:
(1)
A release or threatened release of Hazardous Substances;
(2)
Any new discovery of or new information about a problem or liability
related to, or derived from, the presence of any Hazardous Substance;
(3)
Any lien or action arising from the foregoing;
(4)
Any actual or alleged violation of any federal, state, or local statute,
ordinance, rule, regulation, or other law pertaining to Hazardous
Substances;
(5)
Any notification from the US Environmental Protection Agency (EPA) or
the Washington State Department of Ecology (DOE) that remediation or
removal of Hazardous Substances is or may be required at the Property.
(b)
Tenant’s duty to report under Paragraph 8.6(a) extends to the Property, adjacent
state-owned aquatic lands where a release or the presence of Hazardous
Substances could arise from the Tenant’s use of the Property, and any other
property used by Tenant in conjunction with Tenant’s use of the Property where a
release or the presence of Hazardous Substances on the other property would
affect the Property.
(c)
Tenant shall provide State with copies of all documents concerning environmental
issues associated with the Property, and submitted by Tenant to any federal, state
or local authorities. Documents subject to this requirement include, but are not
limited to, applications, reports, studies, or audits for National Pollution
Discharge and Elimination System Permits; Army Corps of Engineers permits;
State Hydraulic Project Approvals (HPA); State Water Quality certification;
Substantial Development permit; and any reporting necessary for the existence,
location, and storage of Hazardous Substances on the Property.

8.7

Indemnification.
(a)
“Liabilities” as used in this Subsection 8.7 means any claims, demands,
proceedings, lawsuits, damages, costs, expenses, fees (including attorneys’ fees
and disbursements), penalties, or judgments.
(b)
Tenant shall fully indemnify, defend, and hold State harmless from and against
any Liabilities that arise out of, or relate to:
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(1)

(c)

(d)

The use, storage, generation, processing, transportation, handling, or
disposal of any Hazardous Substance by Tenant, its subtenants,
contractors, agents, invitees, guests, employees, affiliates, licensees, or
permittees occurring any time Tenant occupies or has occupied the
Property;
(2)
The release or threatened release of any Hazardous Substance, or the
exacerbation of any Hazardous Substance contamination resulting from
any act or omission of Tenant, its subtenants, contractors, agents,
employees, guests, invitees, or affiliates occurring any time Tenant
occupies or has occupied the Property.
Tenant shall fully indemnify, defend, and hold State harmless for any and all
liabilities that arise out of or relate to Tenant’s breach of obligations under
Subsection 8.5.
Third Parties.
(1)
Tenant has no duty to indemnify State for acts or omissions of third parties
unless Tenant fails to exercise the standard of care required by Paragraph
8.2(b)(2). Tenant’s third-party indemnification duty arises under the
conditions described in Subparagraph 8.7(d)(2).
(2)
If an administrative or legal proceeding arising from a release or
threatened release of Hazardous Substances finds or holds that Tenant
failed to exercise care as described in Subparagraph 8.7(d)(1), Tenant shall
fully indemnify, defend, and hold State harmless from and against any
liabilities arising from the acts or omissions of third parties in relation to
the release or threatened release of Hazardous Substances. This includes
any liabilities arising before the finding or holding in the proceeding.

8.8

Reservation of Rights.
(a)
For any environmental liabilities not covered by the indemnification provisions of
Subsection 8.7, the Parties expressly reserve and do not waive or relinquish any
rights, claims, immunities, causes of action, or defenses relating to the presence,
release, or threatened release of Hazardous Substances that either Party may have
against the other under federal, state, or local laws, including, but not limited to,
CERCLA, MTCA, and the common law.
(b)
This Lease affects no right, claim, immunity, or defense either Party may have
against third parties, and the Parties expressly reserve all such rights, claims,
immunities, and defenses.
(c)
The provisions under this Section 8 do not benefit, or create rights for, third
parties.
(d)
The allocations of risks, liabilities, and responsibilities set forth above do not
release either Party from, or affect the liability of either Party for, claims or
actions by federal, state, or local regulatory agencies concerning Hazardous
Substances.

8.9

Cleanup.
(a)
If Tenant’s act, omission, or breach of obligation under Subsection 8.4 results in a
release of Hazardous Substances, Tenant shall, at Tenant’s sole expense, promptly
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(b)

(c)

8.10

take all actions necessary or advisable to clean up the Hazardous Substances in
accordance with applicable law. Cleanup actions shall include, without
limitation, removal, containment, and remedial actions.
Tenant’s obligation to undertake a cleanup under Section 8 is limited to those
instances where the Hazardous Substances exist in amounts that exceed the
threshold limits of any applicable regulatory cleanup standards.
At the State’s discretion, Tenant may undertake a cleanup of the Property
pursuant to the Washington State Department of Ecology’s Voluntary Cleanup
Program, provided that Tenant cooperates with the Department of Natural
Resources in development of cleanup plans. Tenant shall not proceed with
Voluntary Cleanup without the Department of Natural Resources approval of final
plans. Nothing in the operation of this provision is an agreement by the
Department of Natural Resources that the Voluntary Cleanup complies with any
laws or with the provisions of this Lease. Tenant’s completion of a Voluntary
Cleanup is not a release from or waiver of any obligation for Hazardous
Substances under this Lease.

Sampling by State, Reimbursement, and Split Samples.
(a)
State may conduct sampling, tests, audits, surveys, or investigations (“Tests”) of
the Property at any time to determine the existence, scope, or effects of Hazardous
Substances.
(b)
If such Tests, along with any other information, demonstrate the existence,
release, or threatened release of Hazardous Substances arising out of any action,
inaction, or event described or referred to in Subsection 8.4, above, Tenant shall
promptly reimburse State for all costs associated with such Tests.
(c)
State shall not seek reimbursement for any Tests under this Subsection 8.10
unless State provides Tenant written notice of its intent to conduct any Tests at
least thirty (30) calendar days prior to undertaking such Tests, except when such
Tests are in response to an emergency. Tenant shall reimburse State for Tests
performed in response to an emergency if State has provided such notice as is
reasonably practical.
(d)
Tenant is entitled to obtain split samples of any Test samples obtained by State,
but only if Tenant provides State with written notice requesting such samples
within twenty (20) calendar days of Tenant’s receipt of notice of State’s intent to
conduct any non-emergency Tests. Tenant solely shall bear the additional cost, if
any, of split samples. Tenant shall reimburse State for any additional costs caused
by split sampling within thirty (30) calendar days after State sends Tenant a bill
with documentation for such costs.
(e)
Within sixty (60) calendar days of a written request (unless otherwise required
pursuant to Paragraph 8.6(c), above), either Party shall provide the other with
validated final data, quality assurance/quality control information, and chain of
custody information, associated with any Tests of the Property performed by or
on behalf of State or Tenant. There is no obligation to provide any analytical
summaries or the work product of experts.
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(a)
(b)

(c)

(d)

(e)
(f)
(g)

(h)
(i)

State has discretion to require Tenant to conduct a Closeout Environmental
Assessment (“Closeout Assessment”) prior to Termination of the Lease.
The purpose of the Closeout Assessment is to determine the existence, scope, or
effects of any Hazardous Substances on the Property and any associated
natural resources. The Closeout Assessment may include sediment sampling.
Optional if an Exhibit C is attached:
[Sediment sampling includes the sample locations and parameters reported in
Exhibit C as well as any additional testing State may require.]
State shall provide Tenant with written notice that a Closeout Assessment is
required no later than one hundred eighty (180) calendar days prior to the
Termination Date, or within ninety (90) days of any valid notice to early
termination.
Within sixty (60) days of State’s notice that Closeout Assessment is required
and before commencing assessment activities, Tenant shall submit a proposed
plan for conducting the Closeout Assessment in writing for State’s approval.
If State fails to approve or disapprove of the plan in writing within sixty (60)
days of its receipt, State waives requirement for approval.
Tenant shall be responsible for all costs required to complete planning,
sampling, analyzing, and reporting associated with the Closeout Assessment.
If the initial results of the Closeout Assessment disclose that Hazardous
Substances may have migrated to other property, State may require additional
Closeout Assessment work to determine the existence, scope, and effect of any
Hazardous Substances on adjacent property, any other property subject to use
by Tenant in conjunction with its use of the Property, or on any associated
natural resources.
Tenant shall submit Closeout Assessment to State upon completion.
As required by law, Tenant shall report to the appropriate regulatory authorities
if the Closeout Assessment discloses a release or threatened release of
Hazardous Substances.]

SECTION 9 ASSIGNMENT AND SUBLETTING
9.1
State Consent Required. Tenant shall not convey, transfer, or encumber any part of
Tenant’s interest in this Lease or the Property without State’s prior written consent, which State
shall not unreasonably condition or withhold.
(a)

In determining whether to consent, State may consider, among other items, the
proposed transferee's financial condition, business reputation and experience, the
nature of the proposed transferee's business, the then-current value of the
Property, and such other factors as may reasonably bear upon the suitability of the
transferee as a tenant of the Property. State may refuse its consent to any sale,
conveyance, mortgage, assignment, pledge, sublet, or other transfer or
encumbrance if said transfer will result in [a subdivision of the leasehold] – OR –
[[number] or more sub-Tenants, partial assignees, or sub-divided interest
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(b)

(c)

(d)

holders.] Tenant shall submit information regarding any proposed transferee to
State at least thirty (30) days prior to the date of the proposed transfer.
State reserves the right to condition its consent upon:
(1)
changes in the terms and conditions of this Lease, including but not
limited to the Annual Rent; and/or
(2)
the agreement of Tenant or transferee to conduct Tests for Hazardous
Substances on the Property or on other property owned or occupied by
Tenant or the transferee.
Each permitted transferee shall assume all obligations under this Lease, including
the payment of rent. No assignment, sublet, or transfer shall release, discharge, or
otherwise affect the liability of Tenant.
State’s consent under this Subsection 9.1 does not constitute a waiver of any
claims against Tenant for the violation of any term of this Lease.

9.2
Rent Payments Following Assignment. State’s acceptance of a rent payment following
an assignment or other transfer does not constitute consent to any assignment or transfer.
9.3

Terms of Subleases.
(a)
Tenant shall submit the terms of all subleases to State for approval.
(b)
Tenant shall incorporate the following requirements in all subleases:
(1)
The sublease must be consistent with and subject to all the terms and
conditions of this Lease;
(2)
The sublease must provide that this Lease controls if the terms of the
sublease conflict with the terms of this Lease;
(3)
The term of the sublease (including any period of time covered by a
renewal option) must end before the Termination Date of the initial Term
or any renewal term;
(4)
The sublease must terminate if this Lease terminates;
(5)
The subtenant must receive and acknowledge receipt of a copy of this
Lease;
(6)
The sublease must prohibit the prepayment to Tenant by the subtenant of
more than the [annual rent] –OR- [monthly installment] –OR- [quarterly
installment];
(7)
The sublease must identify the rental amount the subtenant is to pay to
Tenant;
(8)
The sublease must provide that there is no privity of contract between the
subtenant and State;
(9)
The sublease must require removal of the subtenant’s Improvements and
trade fixtures upon termination of the sublease; unless Tenant obtains a
waiver from State pursuant to Section 7.5(b);
(10) The subtenant’s permitted use must be within the scope of the Permitted
Use; and
(11) The sublease must require the subtenant to meet all obligations of Tenant
under Section 10, Indemnification, Financial Security, and Insurance.
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[9.4 Event of Assignment. If Tenant is a corporation, dissolution of the corporation or a
transfer (by one or more transactions) of a majority of the voting stock of Tenant is an
assignment of this Lease. If Tenant is a partnership, dissolution of the partnership or a
transfer (by one or more transactions) of the controlling interest in Tenant is an assignment of
this Lease. Transfer to a wholly owned subsidiary of a parent company or creation of a
limited liability company or similar legal entity to manage the Property shall not be considered
an assignment.]
For Consent Decree and Settlement Agreement Leases Only:
[9.4/9.5 Effect of Settlement Agreement in an Assignment. In accordance with Section 4 of
the Settlement Agreement, an assignment may trigger a Tribe’s right to assume the lease, or to
negotiate with the State for a new lease of all or a portion of the Property, or to exercise treaty
harvest rights on the Property. Before contemplating assignment, Tenant should review
Section 4 of the Settlement Agreement and consult with State. Tenant waives claims of
damages against State in accordance with Subsection 16.3, Waiver in Event of an Assertion of
a Tribe’s Right to Harvest Shellfish.]

SECTION 10 INDEMNITY, FINANCIAL SECURITY, INSURANCE
10.1

Indemnity.
(a)
Tenant shall indemnify, defend, and hold State, its employees, officers, and agents
harmless from any and all Claims arising out of the use, occupation, or control of
the Property by Tenant, its subtenants, contractors, agents, invitees, guests,
employees, affiliates, licensees, or permittees.
(b)
“Claim” as used in this Subsection 10.1 means any financial loss, claim, suit,
action, damages, expenses, fees (including attorneys’ fees), penalties, or
judgments attributable to bodily injury, sickness, disease, death, and damages to
tangible property, including, but not limited to, land, aquatic life, and other
natural resources. “Damages to tangible property” includes, but is not limited to,
physical injury to the Property and damages resulting from loss of use of the
Property.
(c)
State shall not require Tenant to indemnify, defend, and hold State harmless for
claims that arise solely out of the willful or negligent act of State or State’s
elected officials, employees, or agents.
(d)
Tenant waives its immunity under Title 51 RCW to the extent it is required to
indemnify, defend, and hold State and its agencies, officials, agents, or employees
harmless.
(e)
Section 8, Environmental Liability/Risk Allocation, exclusively shall govern
Tenant’s liability to State for Hazardous Substances and its obligation to
indemnify, defend, and hold State harmless for Hazardous Substances.

Alternative Language for Leases with governmental entities with no authority to indemnify:
[10.1 Indemnity. Each Party shall be responsible for the actions and inactions of itself and
its own officers, employees, and agents acting within the scope of their authority.]
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10.2

Insurance Terms.
(a)
Insurance Required.
(1)
At its own expense, Tenant shall procure and maintain during the Term of
this Lease, the insurance coverages and limits described in this Subsection
10.2 and in Subsection 10.3, Insurance Types and Limits. State may
terminate this Lease if Tenant fails to maintain the required insurance.
Alternative for Self-Insured:
[(1) Tenant certifies that it is self-insured for all the liability exposures, its
self-insurance plan satisfies all State requirements, and its selfinsurance plan provides coverage equal to that required in this
Subsection 10.2 and by Subsection 10.3, Insurance Types and Limits.
Tenant shall provide to State evidence of its status as a self-insured
entity. Upon request by State, Tenant shall provide a written description
of its financial condition and/or the self-insured funding mechanism.
Tenant shall provide State with at least thirty (30) days’ written notice
prior to any material changes to Tenant’s self-insured funding
mechanism.]
(2)
Unless State agrees to an exception, Tenant shall provide insurance issued
by an insurance company or companies admitted to do business in the
State of Washington and have a rating of A-, or better, by the most
recently published edition of Best’s Reports. Tenant may submit a request
to the risk manager for the Department of Natural Resources to approve an
exception to this requirement. If an insurer is not admitted, the insurance
policies and procedures for issuing the insurance policies shall comply
with Chapter 48.15 RCW and 284-15 WAC.
(3)
All general liability, excess, umbrella, property, builder’s risk, and
pollution legal liability insurance policies must name the State of
Washington, the Department of Natural Resources, its elected and
appointed officials, agents, and employees as an additional insured.
(4)
All insurance provided in compliance with this Lease must be primary as
to any other insurance or self-insurance programs afforded to or
maintained by State.
(b)
Waiver.
(1)
Tenant waives all rights against State for recovery of damages to the
extent insurance maintained pursuant to this Lease covers these damages.
(2)
Except as prohibited by law, Tenant waives all rights of subrogation
against State for recovery of damages to the extent that they are covered by
insurance maintained pursuant to this leaseLease.
(c)
Proof of Insurance.
(1)
Tenant shall provide State with a certificate(s) of insurance executed by a
duly authorized representative of each insurer, showing compliance with
insurance requirements specified in this Lease and, if requested, copies of
policies to State.
(2)
The certificate(s) of insurance must reference additional insureds and the
Lease number.
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(3)

(d)

(e)

(f)

(g)

10.3

Receipt of such certificates or policies by State does not constitute
approval by State of the terms of such policies.
State must receive written notice before cancellation or non-renewal of any
insurance required by this Lease, as follows:
(1)
Insurers subject to RCW 48.18 (admitted and regulated by the Insurance
Commissioner): If cancellation is due to non-payment of premium,
provide State ten (10) days’ advance notice of cancellation; otherwise,
provide State forty-five (45) days’ advance notice of cancellation or nonrenewal.
(2)
Insurers subject to RCW 48.15 (surplus lines): If cancellation is due to
non-payment of premium, provide State ten (10) days’ advance notice of
cancellation; otherwise, provide State thirty (30) days’ advance notice of
cancellation or non-renewal.
Adjustments in Insurance Coverage.
(1)
State may impose changes in the limits of liability for all types of
insurance as State deems necessary.
(2)
Tenant shall secure new or modified insurance coverage within
thirty (30) days after State requires changes in the limits of liability.
If Tenant fails to procure and maintain the insurance described above within
fifteen (15) days after Tenant receives a notice to comply from State may either:
(1)
Deem the failure an Event of Default under Section 14, or
(2)
Procure and maintain comparable substitute insurance and pay the
premiums. Upon demand, Tenant shall pay to State the full amount paid
by State, together with interest at the rate provided in Subsection 6.2 from
the date of State’s notice of the expenditure until Tenant’s repayment.
General Terms.
(1)
State does not represent that coverage and limits required under this Lease
are adequate to protect Tenant.
(2)
Coverage and limits do not limit Tenant’s liability for indemnification and
reimbursements granted to State under this Lease.
(3)
The Parties shall use any insurance proceeds payable by reason of damage
or destruction to property first to restore the real property covered by this
Lease, then to pay the cost of the reconstruction, then to pay the State any
sums in arrears, and then to Tenant.

Insurance Types and Limits.
(a)
General Liability Insurance.
(1)
Tenant shall maintain commercial general liability insurance (CGL) or
marine general liability (MGL) covering claims for bodily injury, personal
injury, or property damage arising on the Property and/or arising out of
Tenant’s use, occupation, or control of the Property and, if necessary,
commercial umbrella insurance with a limit of not less than [One Million
Dollars ($1,000,000] -OR- [_____] Dollars ($[_____])] per each
occurrence. If such CGL or MGL insurance contains aggregate limits, the
general aggregate limit must be at least twice the “each occurrence” limit.
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(b)

(c)

CGL or MGL insurance must have products-completed operations
aggregate limit of at least two times the “each occurrence” limit.
(2)
CGL insurance must be written on Insurance Services Office (ISO)
Occurrence Form CG 00 01 (or a substitute form providing equivalent
coverage). All insurance must cover liability arising out of premises,
operations, independent contractors, products completed operations,
personal injury and advertising injury, and liability assumed under an
insured contract (including the tort liability of another party assumed in a
business contract) and contain separation of insured (cross-liability)
condition.
(3)
MGL insurance must have no exclusions for non-owned watercraft.
Workers’ Compensation.
(1)
State of Washington Workers’ Compensation.
(i)
Tenant shall comply with all State of Washington Workers’
compensation statutes and regulations. Tenant shall provide
workers’ compensation coverage for all employees of Tenant.
Coverage must include bodily injury (including death) by accident
or disease, which arises out of or in connection with Tenant’s use,
occupation, and control of the Property.
(ii)
If Tenant fails to comply with all State of Washington Workers’
compensation statutes and regulations and State incurs fines or is
required by law to provide benefits to or obtain coverage for such
employees, Tenant shall indemnify State. Indemnity shall include
all fines; payment of benefits to Tenant, employees, or their heirs
or legal representatives; and the cost of effecting coverage on
behalf of such employees.
(2)
Longshore and Harbor Worker’s Act. The Longshore and Harbor
Workers’ Compensation Act (33 U.S.C. Section 901 et seq.) may require
Tenant to provide insurance coverage for longshore and harbor workers
other than seaman. Tenant shall ascertain if such insurance is required and,
if required, shall maintain insurance in compliance with this Act. Tenant
is responsible for all civil and criminal liability arising from failure to
maintain such coverage.
(3)
Jones Act. The Jones Act (46 U.S.C. Section 688) may require Tenant to
provide insurance coverage for seamen injured during employment
resulting from negligence of the owner, master, or fellow crew members.
Tenant shall ascertain if such insurance is required and, if required, shall
maintain insurance in compliance with this Act. Tenant is responsible for
all civil and criminal liability arising from failure to maintain such
coverage.
Employers’ Liability Insurance. Tenant shall procure employers’ liability
insurance, and, if necessary, commercial umbrella liability insurance with limits
not less than [One Million Dollars ($1,000,000) -OR- [_____] Dollars
($[_____])] each accident for bodily injury by accident or [One Million Dollars
($1,000,000) -OR- [_____] Dollars ($[_____])] each employee for bodily injury
by disease.
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[(_)

[(_)

Property Insurance.
(1)
Tenant shall buy and maintain property insurance covering all real
property and fixtures, equipment, tenant improvements and betterments
(regardless of whether owned by Tenant or State). Such insurance must
be written on an all risks basis and, at minimum, cover the perils insured
under ISO Special Causes of Loss Form CP 10 30, and cover the full
replacement cost of the property insured. Such insurance may have
commercially reasonable deductibles. Any coinsurance requirement in
the policy must be waived. The policy must include State as an insured
and a loss payee.
(2)
Tenant shall buy and maintain boiler and machinery insurance required
by contract documents or by law, covering all real property and fixtures,
equipment, tenant improvements and betterments (regardless of whether
owned by Tenant or State) from loss or damage caused by the explosion
of boilers, fired or unfired vessels, electric or steam generators, or pipes.
(3)
In the event of any loss, damage, or casualty which is covered by one or
more of the types of insurance described above, the Parties to this Lease
shall proceed cooperatively to settle the loss and collect the proceeds of
such insurance, which State shall hold in trust, including interest
earned by State on such proceeds, for use according to the terms of this
Lease. The Parties shall use insurance proceeds in accordance with
Subparagraph 10.2(g)(3).
(4)
When sufficient funds are available, using insurance proceeds described
above, the Parties shall continue with reasonable diligence to prepare
plans and specifications for, and thereafter carry out, all work necessary
to:
(i)
Repair and restore damaged building(s) and/or Improvements to
their former condition, or
(ii)
Replace and restore damaged building(s) and/or Improvements
with a new building(s) and/or Improvements on the Property of a
quality and usefulness at least equivalent to, or more suitable
than, damaged building(s) and/or Improvements.]
Builder’s Risk Insurance.
(1)
Tenant shall procure and maintain in force, or require its contractor(s)
to procure and maintain in force, builder’s risk insurance on the entire
work during the period construction is in progress and until completion
of the project and acceptance by State. Such insurance must be written
on a completed form and in an amount equal to the value of the
completed building and/or Improvements, subject to subsequent
modifications to the sum. The insurance must be written on a
replacement cost basis. The insurance must name Tenant, all
contractors, and subcontractors in the work as insured. State must be
named additional insured as required by Subparagraph 10.2(a)(3).
(2)
Insurance described above must cover or include the following:
(i)
All risks of physical loss except those specifically excluded in the
policy, including loss or damage caused by collapse;
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(ii)

[(_)

[(_)

[(_)

[(_)

The entire work on the Property, including reasonable
compensation for architect’s services and expenses made
necessary by an insured loss;
(iii)
Portions of the work located away from the Property but intended
for use at the Property, and portions of the work in transit;
(iv)
Scaffolding, falsework, and temporary buildings located on the
Property; and
(v)
The cost of removing debris, including all demolition as made
legally necessary by the operation of any law, ordinance, or
regulation.
(3)
Tenant or Tenant’s contractor(s) is responsible for paying any part of
any loss not covered because of application of a deductible contained in
the policy described above.
(4)
Tenant or Tenant’s contractor(s) shall buy and maintain boiler and
machinery insurance required by contract documents or by law,
covering insured objects during installation and until final acceptance
by permitting authority. If testing is performed, such insurance must
cover such operations. The insurance must name Tenant, all
contractors, and subcontractors in the work as insured. State must be
named additional insured as required by Subparagraph 10.2(a)(3).]
Business Auto Policy Insurance.
(1)
Tenant shall maintain business auto liability insurance and, if
necessary, commercial umbrella liability insurance with a limit not less
than [One Million Dollars ($1,000,000) or [_____] Dollars ($[_____])]
per accident. Such insurance must cover liability arising out of “Any
Auto”.
(2)
Business auto coverage must be written on ISO Form CA 00 01, or
substitute liability form providing equivalent coverage. If necessary, the
policy must be endorsed to provide contractual liability coverages and
cover a “covered pollution cost or expense” as provided in the 1990 or
later editions of CA 00 01.]
Aviation Liability Insurance. Tenant shall procure and maintain insurance
covering liability arising from ownership, maintenance, or use of aircraft,
including liability assumed under an insurance contract. The insurance must
include liability coverage with limits not less than [One Million Dollars
($1,000,000) or [_____] Dollars ($[_____])] per seat for bodily injury and
property damage and [Five Million Dollars ($5,000,000) or [_____] Dollars
($[_____])] general aggregate limit.]
Protection and Indemnity Insurance (P&I). Tenant shall procure and maintain
P&I insurance including hull coverage. This insurance must cover all claims
with respect to injuries or damages to persons or property, including nets and
fishing lines, sustained in, on, or about the Property, including while at a
marina and in transit, with limits of liability not less than [_____] Dollars
($[_____])]. If necessary, Tenant shall procure and maintain commercial
umbrella liability insurance covering claims for these risks.]
Pollution Legal Liability Insurance.
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(1)

(2)

10.4

Tenant shall procure and maintain for the duration of this Lease
pollution legal liability insurance, including investigation and defense
costs, for bodily injury and property damage, including loss of use of
damaged property or of property that has been physically damaged or
destroyed. Such coverage must provide for both on-site and off-site
cleanup costs and cover gradual and sudden pollution, and include in its
scope of coverage natural resource damage claims. Tenant shall
maintain coverage in an amount of at least:
(i)
[_____] Dollars ($[_____]) each occurrence for Tenant’s
operations at the site(s) identified above, and
(ii)
at least [_____] Dollars ($[_____]) for general aggregate or
policy limit, if any.
Such insurance may be provided on an occurrence or claims-made
basis. If such coverage is obtained as an endorsement to the CGL and is
provided on a claims-made basis, the following additional conditions
must be met:
(i)
The Insurance Certificate must state that the insurer is covering
Hazardous Substance removal.
(ii)
The policy must contain no retroactive date, or the retroactive
date must precede abatement services.
(iii)
Coverage must be continuously maintained with the same
insurance carrier through the official completion of any work on
the Property.
(iv)
The extended reporting period (tail) must be purchased to cover a
minimum of thirty-six (36) months beyond completion of work].

Financial Security.
(a)
At its own expense, Tenant shall procure and maintain during the Term of this
Lease a corporate security bond or provide other financial security that State, at its
option, may approve (“Security”). Tenant shall provide Security in an amount
equal to [_____] Dollars ($[_____]), which is consistent with RCW 79.105.330,
and secures Tenant’s performance of its obligations under this Lease, with the
exception of the obligations under Section 8, Environmental Liability/Risk
Allocation. Tenant’s failure to maintain the Security in the required amount
during the Term constitutes a breach of this Lease.
(b)
All Security must be in a form acceptable to the State.
(1)
Bonds must be issued by companies admitted to do business within the
State of Washington and have a rating of A-, Class VII or better, in the
most recently published edition of Best’s Reports, unless State approves
an exception. Tenant may submit a request to the risk manager for the
Department of Natural Resources for an exception to this requirement.
(2)
Letters of credit, if approved by State, must be irrevocable, allow State to
draw funds at will, provide for automatic renewal, and comply with
RCW 62A.5-101, et. seq.
(3)
Savings account assignments, if approved by State, must allow State to
draw funds at will.
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(c)

Adjustment in Amount of Security.
(1)
State may require an adjustment in the Security amount:
(i)
At the same time as revaluation of the Annual Rent,
(ii)
As a condition of approval of assignment or sublease of this Lease,
(iii)
Upon a material change in the condition or disposition of any
Improvements, or
(iv)
Upon a change in the Permitted Use.
(2)
Tenant shall deliver a new or modified form of Security to State within
thirty (30) days after State has required adjustment of the amount of the
Security.
(d)
Upon any default by Tenant in its obligations under this Lease, State may
collect on the Security to offset the liability of Tenant to State. Collection
on the Security does not (1) relieve Tenant of liability, (2) limit any of
State’s other remedies, (3) reinstate or cure the default or (4) prevent
termination of the Lease because of the default.
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SECTION 11 ROUTINE MAINTENANCE AND REPAIR
11.1 State’s Repairs. This Lease does not obligate State to make any alterations,
maintenance, replacements, or repairs in, on, or about the Property, or any part thereof, during
the Term.
11.2

Tenant’s Repairs and Maintenance
(a)
Routine maintenance and repair are acts intended to prevent a decline, lapse or,
cessation of the Permitted Use and associated Improvements. Routine
maintenance or repair is the type of work that does not require regulatory permits.
(b)
At Tenant’s own expense, Tenant shall keep and maintain the Property and all
Improvements in good order and repair and in a safe condition. State’s consent is
not required for routine maintenance or repair.
(c)
At Tenant’s own expense(c) Once Tenant commences operations on the
Property, Tenant shall make any additions, repairs, alterations, maintenance,
replacements, or changes to the Property or to any Improvements on the Property
that any public authority may require, at Tenant’s own expense, that any public
authority may require. Tenant has the right to appeal or otherwise challenge any
such additions, repairs, alterations, maintenance, replacements, or changes, and
shall not be required to comply with this subsection until the end of any and all
applicable appeal periods.

[11.3 Limitations. The following limitations apply whenever Tenant conducts maintenance,
repair or replacement. [The following limitations also apply whenever Tenant conducts
maintenance, repair, or replacement on the exterior surfaces, features, or fixtures of a
floating house][ or when Tenant replaces an existing floating house] –OR- insert name
of other item of personal property]].
(a)
Tenant shall not use or install treated wood at any location above or below
water, except that Tenant may use treated wood for above water structural
Aquatic Lands [____] Aquaculture Lease

Page 31 of 45

Lease No. XX-XXXXXX

(b)

(c)

(d)

[(e)

framing.
Tenant shall not use or install tires (for example, floatation or fenders) at any
location above or below water, except where no commercially and physically
practicable alternative is available.
Tenant shall install only floatation material encapsulated in a shell resistant to
ultraviolet radiation and abrasion. The shell must be capable of preventing
breakup and loss of flotation material into the water.
Tenant shall orient night lighting on overwater structures to minimize the
amount of light shining directly on the water and to not unnecessarily
illuminateby focusing the surrounding environmentlight on the dock surface.]
Tenant shall not allow new floating structures to come in contact with
underlying [tidelands-OR-shorelands-OR-bedlands] (“ground out”). Tenant
must locate all new floating structures to maintain a distance of at least 1.5 feet
(0.5 meters) between the bottom of the floats and the substrate.]

SECTION 12 DAMAGE OR DESTRUCTION
12.1

Notice and Repair.
(a)
In the event of any damage to or destruction of the Property or any Improvements,
Tenant shall promptly give written notice to State. State does not have actual
knowledge of the damage or destruction without Tenant’s written notice.
(b)
Unless otherwise agreed in writing, Tenant shall promptly reconstruct, repair, or
replace the Property and any Improvements as nearly as possible to its condition
immediately prior to the damage or destruction in accordance with Subsection
7.3, Construction, Major Repair, Modification, and Demolition.
(c)
In the event of a total destruction of the Property where the Property is
destroyed to an extent greater than sixty-five percent (65%) of the replacement
cost thereof, through no fault of Tenant, Tenant shall have the option of either
repairing and replacing the Property and any Improvements or terminating this
Lease.

12.2 State’s Waiver of Claim. State does not waive any claims for damage or destruction of
the Property unless State provides written notice to Tenant of each specific claim waived.
12.3 Insurance Proceeds. Tenant’s duty to reconstruct, repair, or replace any damage or
destruction of the Property or any Improvements on the Property is not conditioned upon the
availability of any insurance proceeds to Tenant from which the cost of repairs may be paid. The
Parties shall use insurance proceeds in accordance with Subparagraph 10.2(g)(3).
12.4 Rent in the Event of Damage or Destruction. Unless the Parties mutually agree to
terminate this Lease, there is no abatement or reduction in rent during such reconstruction,
repair, and replacement.; [however, if the Property is destroyed through no fault of Tenant, to
an extent greater than sixty-five percent (65%) of the replacement cost thereof, the rent shall
be abated until such time as Tenant completes repair and replacement of such destroyed
Property pursuant to Section 12.1].
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12.5 Default at the Time of Damage or Destruction. If Tenant is in default under the terms
of this Lease at the time damage or destruction occurs, State may elect to terminate the Lease and
State then shall have the right to retain any insurance proceeds payable as a result of the damage
or destruction.

SECTION 13 CONDEMNATION
13.1

Definitions.
(a)
“Taking” means that an entity authorized by law exercises the power of eminent
domain, either by judgment settlement in lieu of judgment, or voluntary
conveyance in lieu of formal court proceedings, over all or any portion of the
Property and any Improvements. This includes any exercise of eminent domain
on any portion of the Property and Improvements that, in the reasonable judgment
of the State, prevents or renders impractical the Permitted Use.
(b)
“Date of Taking” means the date upon which title to the Property or a portion of
the Property passes to and vests in the condemner or the effective date of any
order for possession if issued prior to the date title vests in the condemner.

13.2 Effect of Taking. If there is a taking, the LeaseIf there is a taking, if the taking
substantially interferes with Tenant’s operation, upon agreement by the State, which shall not be
unreasonably withheld, Tenant shall have the option to terminate the Lease. If Tenant elects to
terminate the Lease, Tenant must provide notice of such election in writing to State within thirty
(30) days of the taking. Tenant’s election to terminate the Lease does not waive its right to any
award for which it is otherwise eligible pursuant to Section 13.3. If Tenant elects to not
terminate the Lease, the Lease only terminates in proportion to the extent of the taking as of the
date of taking. If this Lease terminates, in whole or in part, Tenant shall pay all rentals and other
charges payable by Tenant to State and attributable to the Property taken up to the date of taking.
If Tenant has pre-paid rent, Tenant will be entitled to a refund of the pro rata share of the prepaid rent attributable to the period after the date of taking.
13.3

Allocation of Award.
(a)
In the event of any condemnation, the Parties shall allocate the award between
State and Tenant based upon the ratio of the fair market value of (1) Tenant’s
leasehold estate and Tenant-Owned Improvements on the Property (including any
shellfish planted on the date of the taking) and (2) State’s interest in the Property;
the reversionary interest in Tenant-Owned Improvements, if any; and StateOwned Improvements, if any.
(b)
If Tenant and State are unable to agree on the allocation, the Parties shall submit
the dispute to binding arbitration in accordance with the rules of the American
Arbitration Association.

SECTION 14 DEFAULT AND REMEDIES
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14.1 Default Defined. Tenant is in default of this Lease on the occurrence of any of the
following:
(a)
Failure to pay Annual Rent or other expenses when due;
(b)
Failure to comply with any law, regulation, policy, or order of any lawful
governmental authority;
(c)
Failure to comply with any other provision of this Lease;
(d)
Proceedings are commenced by or against Tenant under any bankruptcy act or for
the appointment of a trustee or receiver of Tenant’s property.
14.2

Tenant’s Right to Cure.
(a)
A default becomes an “Event of Default” if Tenant fails to cure the default within
the applicable cure period following State’s written notice of default.
(b)
Unless expressly provided elsewhere in this Lease, the cure period is [sixty (60)
days] – OR – [ten (10) days for failure to pay rent or other monetary defaults;
for other defaults, the cure period is thirty (30) days]., provided, however, that
non-monetary defaults that could not be reasonably cured within said thirty
(30) day period, shall not become an Event of Default if Tenant promptly
commences and diligently pursues cure continuously until completion .
(c)
State may elect to deem a default by Tenant as an Event of Default if the default
occurs within six (6) months after a default by Tenant for which State has
provided notice and opportunity to cure. This Paragraph 14.2 is effective
regardless of whether the first and subsequent defaults are of the same nature.

14.3

Remedies.
(a)
Upon an Event of Default, State may terminate this Lease and remove Tenant by
summary proceedings or otherwise.
(b)
Without terminating this Lease, State may relet the Property on any terms and
conditions as State may decide are appropriate.
(1)
State shall apply rent received by reletting to: (1) to the payment of any
indebtedness other than rent due from Tenant to State; (2) to the payment
of any cost of such reletting; (3) to the payment of the cost of any
alterations and repairs to the Property; and (4) to the payment of rent and
leasehold excise tax due and unpaid under this Lease. State shall hold and
apply any balance to Tenant’s future rent as it becomes due.
(2)
Tenant is responsible for any deficiency created by the reletting during
any month and shall pay the deficiency monthly.
(3)
At any time after reletting, State may elect to terminate this Lease for the
previous Event of Default.
(c)
State’s reentry or repossession of the Property under Paragraph 14.3(b) is not an
election to terminate this Lease or cause a forfeiture of rents or other charges
Tenant is obligated to pay during the balance of the Term, unless (1) State gives
Tenant written notice of termination or (2) a legal proceeding decrees termination.
(d)
Prior to re-entry and/or reletting by State, State shall provide Tenant thirty (30)
days’ notice and during such thirty (30) day period Tenant shall have the right to
remove any Tenant-Owned Improvements and Personal Property (including any
and all planted shellfish).
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SECTION 15 ENTRY BY STATE
Upon two (2) days’ notice (except in emergencies) to Tenant, State may enter the Property at any
reasonable hour to inspect for compliance with the terms of this Lease. [State will inspect the
Property [insert interval at which State will inspect property]. State may coordinate the site
inspection with Washington State Department of Ecology or other regulatory authorities, if
appropriate. Provision for periodic inspection does not preclude State’s option to inspect at
other times.] State’s failure to inspect the Property does not constitute a waiver of any rights or
remedies under this Lease.

SECTION 16 DISCLAIMER OF QUIET ENJOYMENT
16.1

No Guaranty or Warranty.
(a)
State believes that this Lease is consistent with the Public Trust Doctrine and that
none of the third-party interests identified in Paragraph 1.1(b) will materially or
adversely affect Tenant’s right of possession and use of the Property, but State
makes no guaranty or warranty to that effect.
(b)
State disclaims and Tenant releases State from any claim for breach of any
implied covenant of quiet enjoyment. This disclaimer and release includes, but is
not limited to, interference arising from exercise of rights under the Public Trust
Doctrine; Treaty rights held by Indian Tribes; and the general power and authority
of State and the United States with respect to aquatic lands and navigable waters.
(c)
Tenant is responsible for determining the extent of Tenant’s right to possession
and for defending Tenant’s leasehold interest.

16.2 Eviction by Third Party. If a third party evicts Tenant, this Lease terminates as of the
date of the eviction. In the event of a partial eviction, Tenant’s rent obligations abate as of the
date of the partial eviction, in direct proportion to the extent of the eviction; this Lease shall
remain in full force and effect in all other respects.
16.3 Waiver in Event of an Assertion of a Tribe’s Right to Harvest Shellfish. Tenant shall
waive and hold State harmless from any claim of damage to Tenant arising from any assertion or
exercise of a Tribe’s right to harvest shellfish, including damages that arise at the time of
assignment and regardless of whether State approves assignment. Tenant’s sole remedy in the
event that tribal harvesting materially interferes with Tenant’s economic use of the Property is to
terminate the Lease. The State is not obligated to defend against any assertion of a Tribe’s right
to harvest from the Property.

SECTION 17 NOTICE AND SUBMITTALS
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17.1 Notice. Following are the locations for delivery of notice and submittals required or
permitted under this Lease. Any Party may change the place of delivery upon ten (10) days
written notice to the other.
State:

DEPARTMENT OF NATURAL RESOURCES
[Region Name]
[Region Address]

Tenant:

[__________________________]
[__________________________]
[__________________________]
[__________________________]

The Parties may deliver any notice in person, by facsimile machine, or by certified mail.
Depending on the method of delivery, notice is effective upon personal delivery, upon receipt of
a confirmation report if delivered by facsimile machine, or three (3) days after mailing. All
notices must identify the Lease number. On notices transmitted by facsimile machine, the
Parties shall state the number of pages contained in the notice, including the transmittal page, if
any.
17.2 Contact Persons. On the Commencement Date, the following persons are designated
day-to-day contact persons. Any Party may change the Contact Person upon reasonable notice to
the other.
State:

DEPARTMENT OF NATURAL RESOURCES
District Name
District Address
District City, State, Zip
email address

Tenant:

TENANT NAME (ALL CAPS)
Tenant Address
Tenant City, State, Zip
email address

SECTION 18 ENFORCEMENT AND ATTORNEYS’ FEES
In any proceeding or controversy associated with or arising out of this Lease or a claimed or
actual breach hereof, the prevailing party shall be entitled to recover from the other party as a
part of the prevailing party’s costs, such party’s actual attorneys’, appraiser’s and other
professionals’ fees and court costs. The award for legal expenses shall not be computed in
accordance with any court schedule, but shall be as necessary to fully reimburse all attorneys’
and other professionals’ fees and other expenses actually incurred in good faith, regardless of the
size of the judgment, it being the intention of the parties to fully compensate the prevailing party
for all the attorneys’ and other professionals’ fees and other expenses paid in good faith.
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SECTION 19 MISCELLANEOUS
1819.1 Authority. Tenant and the person or persons executing this Lease on behalf of Tenant
represent that Tenant is qualified to do business in the State of Washington, that Tenant has full
right and authority to enter into this Lease, and that each and every person signing on behalf of
Tenant is authorized to do so. Upon State's request, Tenant shall provide evidence satisfactory to
State confirming these representations. State enters into this Lease pursuant to the authority
granted to State in RCW Chapters 43.12 and 43.30, RCW Title 79 and the Washington State
Constitution.
1819.2 Successors and Assigns. This Lease binds and inures to the benefit of the Parties, their
successors and assigns.
1819.3 Headings. The headings used in this Lease are for convenience only and in no way
define, limit, or extend the scope of this Lease or the intent of any provision.
1819.4 Entire Agreement. This Lease, including the exhibits and addenda, if any, contains the
entire agreement of the Parties. This Lease merges all prior and contemporaneous agreements,
promises, representations, and statements relating to this transaction or to the Property.
1819.5 Waiver.
(a)
The waiver of any breach or default of any term, covenant, or condition of this
Lease is not a waiver of such term, covenant, or condition; of any subsequent
breach or default of the same; or of any other term, covenant, or condition of this
Lease. State’s acceptance of a rental payment is not a waiver of any preceding or
existing breach other than the failure to pay the particular rental payment that was
accepted.
(b)
The renewal of the Lease, extension of the Lease, or the issuance of a new lease to
Tenant, does not waive State’s ability to pursue any rights or remedies under the
Lease.
1819.6 Cumulative Remedies. The rights and remedies under this Lease are cumulative and in
addition to all other rights and remedies afforded by law or equity or otherwise.
1819.7 Time is of the Essence. TIME IS OF THE ESSENCE as to each and every provision of
this Lease.
1819.8 Language. The word “Tenant” as used in this Lease applies to one or more persons and
regardless of gender, as the case may be. If there is more than one Tenant, their obligations are
joint and several. The word “persons,” whenever used, shall include individuals, firms,
associations, and corporations. The word “Parties” means State and Tenant in the collective. The
word “Party” means either or both State and Tenant, depending on the context.
1819.9 Invalidity. The invalidity, voidness, or illegality of any provision of this Lease does not
affect, impair, or invalidate any other provision of this Lease.
Aquatic Lands [____] Aquaculture Lease

Page 37 of 45

Lease No. XX-XXXXXX

1819.10
Applicable Law and Venue. This Lease is to be interpreted and construed in
accordance with the laws of the State of Washington. Any reference to a statute means that
statute as presently enacted or hereafter amended or superseded. Venue for any action arising
out of or in connection with this Lease is in the Superior Court for Thurston County,
Washingtonthe county in which the Property is located.
1819.11
Recordation. At Tenant’s expense and within thirty (30) days of receiving the
fully-executed Lease, Tenant shall record this Lease in the county in which the Property is
located. Tenant shall provide State with recording information, including the date of recordation
and file number. If Tenant fails to record this Lease, State may record it and Tenant shall pay the
costs of recording upon State’s demand.
1819.12
Modification. No modification of this Lease is effective unless in writing and
signed by both Parties. Oral representations or statements do not bind either Party.
1819.13
Survival. Any obligations of Tenantthe parties not fully performed upon
termination of this Lease do not cease, but continue as obligations of the Tenantsuch party until
fully performed.
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18.1419.14 No Partnership. The parties hereto agree that nothing contained in this Lease
shall be deemed or construed as creating a partnership, joint venture, or association between
State and Tenant, or cause the other party to be responsible in any way for the debts or
obligations of the other party, and neither the method of computing rent nor any other provision
contained in this Lease nor any acts of the parties hereto shall be deemed to create any
relationship between State and Tenant other than the relationship of landlord and tenant.
19.15 Exhibits. All referenced exhibits are incorporated in the Lease unless expressly identified
as unincorporated.
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THIS AGREEMENT requires the signature of all Parties and is effective on the date of the last
signature below.

TENANT NAME (ALL CAPS)
Dated: _____________________, 20__

__________________________________
By:
TENANT SIGN NAME (ALL CAPS)
Title:
Tenant Sign Title
Address: Tenant Address
Tenant City, State, Zip
Phone:
Phone Number

STATE OF WASHINGTON
DEPARTMENT OF NATURAL RESOURCES
Dated: _____________________, 20__

__________________________________
By:
DNR SIGN NAME (ALL CAPS)
Title:
DNR Sign Title
Address: DNR Address
DNR City, State, Zip
Formatted: Indent: Left: 0", First line: 0"

Approved as to form this
8 day of February 2013
Terry Pruit, Assistant Attorney General

Aquatic Lands [____] Aquaculture Lease

Page 40 of 45

Lease No. XX-XXXXXX

REPRESENTATIVE ACKNOWLEDGMENT

STATE OF_____________________)
) ss.
COUNTY OF___________________)

I certify that I know or have satisfactory evidence that ________________ is the person who
appeared before me, and said person acknowledged that (he/she) signed this instrument, on oath
stated that (he/she) was authorized to execute the instrument and acknowledged it as the _____
(type of authority) of ___________ (name of corporation) to be the free and voluntary act of
such party for the uses and purposes mentioned in the instrument.
Dated: ____________________

______________________________
(Signature)
______________________________
(Print Name)
Notary Public in and for the State of Washington,
residing at ______________________________
My appointment expires _______________
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INDIVIDUAL ACKNOWLEDGMENT

STATE OF WASHINGTON )
) ss.
COUNTY OF
)

I certify that I know or have satisfactory evidence that ___________________ is the person who
appeared before me, and said person acknowledged that (he/she) signed this instrument and
acknowledged it to be (his/her) free and voluntary act for the uses and purposes mentioned in this
instrument.

Dated: ____________________

______________________________
(Signature)
______________________________
(Print Name)
Notary Public in and for the State of Washington,
residing at ______________________________
My appointment expires _______________
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STATE ACKNOWLEDGMENT

STATE OF WASHINGTON )
) ss.
County of
)

I certify that I know or have satisfactory evidence that PETER GOLDMARK is the person who
appeared before me, and said person acknowledged that he signed this instrument, on oath stated
that he was authorized to execute the instrument and acknowledged it as the Commissioner of
Public Lands, and ex officio administrator of the Department of Natural Resources of the State of
Washington to be the free and voluntary act of such party for the uses and purposes mentioned in
the instrument.

Dated: ____________________

______________________________
(Signature)
______________________________
(Print Name)
Notary Public in and for the State of Washington,
residing at ______________________________
My appointment expires _______________
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Exhibit A
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EXHIBIT B
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From:
To:
Subject:
Date:
Attachments:

Wilson99aps
LARSON, BRYAN (DNR)
Fwd: Myers NWP 48
Friday, January 23, 2015 1:32:47 PM
ATT00002.htm
Savings Account Assignment_APS_Draft.docx

Hi Bryan
Got back the attached email from Heritage bank, addressing the same comment we sent to you
earlier.
Perhaps you can check with someone in your agency that&apos;s been through one of these
before....not sure your assist AG has done one.
At least we have plenty of time to solve this now...
Steve
Sent from my Verizon Wireless 4G LTE DROID
-------- Original Message -------Subject: FW: Myers NWP 48
From: Michelle Corral <Michelle.Corral@heritagebanknw.com>
To: "'wilson99aps@aol.com'" <wilson99aps@aol.com>
CC:

Steve,
I see on page two that the assignment is requiring the account to be titled solely in the name of the state. This is different from
what I have seen in the past. Typically, when we open an assignment account, the accounts are held in the name of the
business with a hold the funds with a description of assignment account and the business owners are the signers on the
account. In order to open an account titled solely in the name of the state, we would need all appropriate business
documentation such as articles of incorporation and bylaws from the state. Since the account would be titled in the name of
the state, the signers on the account must be authorized by the state and their personal information would be required as
well.
I hope all of this makes sense. I will be out of the office the remainder of the day and would be happy to touch base with you on
Monday.

Michelle Corral
VP Branch Manager
NMLS - 879030
Shelton Office
301 E Wallace Kneeland Blvd. Ste. 115
Shelton, WA 98584
Office:   (360) 426-4431 X82001
Direct:   (360) 570-7391
Fax:        (360) 426-4497
Michelle.Corral@HeritageBankNW.com

CONFIDENTIAL AND PROPRIETARY: 
This e-mail message is intended only for the use of the individual or entity to which it is addressed and may
contain information that is confidential. If the reader is not the intended recipient, you are hereby notified that any dissemination, distribution, or
copying of this communication is strictly prohibited. If you have received this communication in error, please notify us immediately by telephone,
return this message to the address above and delete or destroy all copies.
From: wilson99aps@aol.com [mailto:wilson99aps@aol.com]
Sent: Wednesday, January 21, 2015 10:07 AM
To: Michelle Corral; bryan.larson@dnr.wa.gov
Subject: Fwd: Myers NWP 48

Hi Michelle and Bryan ~
I'll make this a two-part email.
First, Michelle - thanks for looking at this. As a bonding instrument, DNR requires that we open an account in the amount $5000.00,
and we don't have any problems with that so long as they can't fund their Christmas party or go traveling.
If I read this correctly, Vicki and I (Assignors) will both need to sign the bank documents to open a new account, and then the account
information will be forwarded to DNR. They will create the final document which will then require notarized signatures. 
Is that how
you see this?

ATT00002.htm[5/29/2015 1:34:29 PM]

And Bryan - the Christmas party comment was only partly in jest. It seems there should be some language in the final document that
specifically defines the reasons DNR can access the account. Also, as the assignment now reads, there is no provision for returning
the assigned dollars to Arcadia Point Seafood; i.e., the document "irrevocably" authorizes DNR use of the account. Perhaps there
should be something to identify when the agreement ends?
Steve

-----Original Message----From: LARSON, BRYAN (DNR) (DNR) <BRYAN.LARSON@dnr.wa.gov>
To: 'wilson99aps@aol.com' <wilson99aps@aol.com>
Sent: Tue, Jan 20, 2015 11:30 am
Subject: RE: Myers NWP 48

Steve,
Here is a Draft copy of what the Savings Account Assignment will look like. I filled out the amount, and you should be able to
take it into your bank and have them look at it.
If they can provide me the information in the areas that are relevant to them, I can get this filled out and sent back to you for
both of you to sign.
Let me know if you have any questions.
Thanks,
Bryan

Bryan Larson
360-902-1025
Washington State Department of Natural Resources
From: wilson99aps@aol.com [mailto:wilson99aps@aol.com]
Sent: Wednesday, January 14, 2015 2:17 PM
To: LARSON, BRYAN (DNR)
Subject: Fwd: Myers NWP 48

Here you go: Myers. 

Let me know if there's anything else you need. Any word about the assigned account letter?
Steve

ATT00002.htm[5/29/2015 1:34:29 PM]

SAVINGS ACCOUNT ASSIGNMENT
Lease No. 20-091719
To secure the performance of the obligations of Arcadia Point Seafood (“Assignor”) in Section
10 - OR - other of this Lease, the undersigned hereby transfers, and sets over to the State of
Washington (“State”), the Savings Accounts identified below:
Savings Account Number:
Amount of Funds Assigned: Five Thousand dollars ($5,000.00)
and all claims, rights, options, privileges, title, and interest therein. The above described accounts
is-OR-are maintained in or issued by:
(“Savings Institution”).
The undersigned irrevocably authorizes and empowers State, at any time in its own name to
demand, apply for withdrawal, receive monies assigned, and to exercise any and all rights and
privileges and receive all benefits accorded by the Savings Accounts.
The Assignor authorizes and directs Savings Institution, on demand of State, to pay all monies
assigned in the Savings Accounts directly to State.
The Assignor represents and warrants that the above described Savings Accounts is-OR-are
owned solely by the Assignor and is-OR-are free and clear of all liens and encumbrances, and
that the Assignor has full power, right, and authority to execute and deliver this assignment.
The Assignor shall provide thirty (30) days’ notice to State prior to closing the account and shall
procure another form of security so there is no lapse of security.
The Savings Institution shall provide thirty (30) days’ notice to State prior to a declaration of
abandonment of the Savings Account.
Savings Institution shall assess any penalty which results from a demand for payment by State
against the Assignor.
If the Savings Accounts is-OR-are represented by a passbook, or other document evidencing
ownership, such documents has-OR-have been delivered and is-OR-are assigned and pledged
SOLELY to State.
Savings Account Assignment
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The undersigned acknowledges that the above Savings Account Assignment was complete, with
all blanks filled in, prior to execution of this agreement.
THIS AGREEMENT requires the signature of all Parties and is effective on the date of the last
signature below.
ASSIGNOR:
_______________________________
By:
Title:
Address:
Phone:

ASSIGNOR:
______________________________
By:
Title:
Address:
Phone:

ACKNOWLEDGMENT OF NOTICE OF ASSIGNMENT
We, name of bank acknowledge receipt of notice and copy of this assignment as collateral for
obligations due State. As to the Savings Accounts identified above, our records indicate the
to be in the amount
Dollars ($
) as of this date./,
balance in Account Number
and the balance in Account Number [
] to be in the amount of [
] Dollars ($
).,
and the balance in Account Number [
] to be in the amount of [
] Dollars ($
).The accounts is-OR-are solely in the name of the State.
Our records do not disclose any liens, claims, or encumbrances against the Savings Accounts,
except (if none, so state):
. We have compared the
signatures appearing on this assignment with the signatures on our records, and the same
compares correctly and is-OR-are sufficient to authorize withdrawal of funds from said accounts
and for all purposes with respect to the accounts.
FINANCIAL INSTITUTION (UPPER CASE)

Dated: ______________________, 20__

________________________________
By:
Title:
Address:
Phone:
STATE OF WASHINGTON
DEPARTMENT OF
NATURAL RESOURCES

Dated: ______________________, 20__

________________________________
By:
Title:
Address:

Savings Account Assignment
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Approved as to form this
5 day of August 2014
Christa Thompson, Assistant Attorney General
ASSIGNOR INDIVIDUAL ACKNOWLEDGMENT

STATE OF

)
) ss.
)

County of

I certify that I know or have satisfactory evidence that __________________________________
is the person who appeared before me, and said person acknowledged that (he/she) signed this
instrument and acknowledged it to be (his/her) free and voluntary act for the uses and purposes
mentioned in this instrument.

Dated: _____________________, 20__

___________________________________
(Signature)

(Seal or stamp)
___________________________________
(Print Name)
Notary Public in and for the State of
Washington, residing at
__________________________________
My appointment expires_______________

Savings Account Assignment
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ASSIGNOR REPRESENTATIVE ACKNOWLEDGMENT

STATE OF

)
) ss.
)

County of

I certify that I know or have satisfactory evidence that __________________________________
is the person who appeared before me, and said person acknowledged that (he/she) signed this
instrument, on oath stated that (he/she) was authorized to execute the instrument and
acknowledged it as the ___________ (type of authority) of
__________________________________ (name of corporation) to be the free and voluntary act
of such party for the uses and purposes mentioned in the instrument.
Dated: _____________________, 20__

_________________________________
(Signature)

(Seal or stamp)
___________________________________
(Print Name)
Notary Public in and for the State of
Washington, residing at
___________________________________
My appointment expires _______________

Savings Account Assignment
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FINANCIAL INSTITUTION REPRESENTATIVE ACKNOWLEDGMENT

STATE OF

)
) ss.
)

County of

I certify that I know or have satisfactory evidence that __________________________________
is the person who appeared before me, and said person acknowledged that (he/she) signed this
instrument, on oath stated that (he/she) was authorized to execute the instrument and
acknowledged it as the ___________ (type of authority) of
__________________________________ (name of corporation) to be the free and voluntary act
of such party for the uses and purposes mentioned in the instrument.
Dated: _____________________, 20__

_________________________________
(Signature)

(Seal or stamp)
___________________________________
(Print Name)
Notary Public in and for the State of
Washington, residing at
___________________________________
My appointment expires _______________

Savings Account Assignment
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STATE ACKNOWLEDGMENT

STATE OF WASHINGTON )
) ss.
County of
)

I certify that I know or have satisfactory evidence that
is the person who appeared before
me, and said person acknowledged that he signed this instrument, on oath stated that he was
authorized to execute the instrument and acknowledged it as the
, and ex officio
administrator of the Department of Natural Resources of the State of Washington to be the free
and voluntary act of such party for the uses and purposes mentioned in the instrument.
Dated: _____________________, 20__

_________________________________
(Signature)

(Seal or stamp)
___________________________________
(Print Name)
Notary Public in and for the State of
Washington, residing at
___________________________________
My appointment expires _______________

Savings Account Assignment
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From:
To:
Subject:
Date:
Attachments:

wilson99aps@aol.com
Michelle.Corral@heritagebanknw.com; LARSON, BRYAN (DNR)
Fwd: Myers NWP 48
Wednesday, January 21, 2015 10:08:44 AM
Savings Account Assignment_APS_Draft.docx

Hi Michelle and Bryan ~
I'll make this a two-part email.
First, Michelle - thanks for looking at this. As a bonding instrument, DNR requires that we open an
account in the amount $5000.00, and we don't have any problems with that so long as they can't fund
their Christmas party or go traveling.
If I read this correctly, Vicki and I (Assignors) will both need to sign the bank documents to open a new
account, and then the account information will be forwarded to DNR. They will create the final document
which will then require notarized signatures. Is that how you see this?
And Bryan - the Christmas party comment was only partly in jest. It seems there should be some
language in the final document that specifically defines the reasons DNR can access the account. Also,
as the assignment now reads, there is no provision for returning the assigned dollars to Arcadia Point
Seafood; i.e., the document "irrevocably" authorizes DNR use of the account. Perhaps there should be
something to identify when the agreement ends?
Steve

-----Original Message----From: LARSON, BRYAN (DNR) (DNR) <BRYAN.LARSON@dnr.wa.gov>
To: 'wilson99aps@aol.com' <wilson99aps@aol.com>
Sent: Tue, Jan 20, 2015 11:30 am
Subject: RE: Myers NWP 48

Steve,
Here is a Draft copy of what the Savings Account Assignment will look like. I filled out the amount,
and you should be able to take it into your bank and have them look at it.
If they can provide me the information in the areas that are relevant to them, I can get this filled out
and sent back to you for both of you to sign.
Let me know if you have any questions.
Thanks,
Bryan

Bryan Larson
360-902-1025
Washington State Department of Natural Resources

From: wilson99aps@aol.com [mailto:wilson99aps@aol.com]
Sent: Wednesday, January 14, 2015 2:17 PM
To: LARSON, BRYAN (DNR)
Subject: Fwd: Myers NWP 48

Here you go: Myers.
Let me know if there's anything else you need. Any word about the assigned account letter?
Steve

SAVINGS ACCOUNT ASSIGNMENT
Lease No. 20-091719
To secure the performance of the obligations of Arcadia Point Seafood (“Assignor”) in Section
10 - OR - other of this Lease, the undersigned hereby transfers, and sets over to the State of
Washington (“State”), the Savings Accounts identified below:
Savings Account Number:
Amount of Funds Assigned: Five Thousand dollars ($5,000.00)
and all claims, rights, options, privileges, title, and interest therein. The above described accounts
is-OR-are maintained in or issued by:
(“Savings Institution”).
The undersigned irrevocably authorizes and empowers State, at any time in its own name to
demand, apply for withdrawal, receive monies assigned, and to exercise any and all rights and
privileges and receive all benefits accorded by the Savings Accounts.
The Assignor authorizes and directs Savings Institution, on demand of State, to pay all monies
assigned in the Savings Accounts directly to State.
The Assignor represents and warrants that the above described Savings Accounts is-OR-are
owned solely by the Assignor and is-OR-are free and clear of all liens and encumbrances, and
that the Assignor has full power, right, and authority to execute and deliver this assignment.
The Assignor shall provide thirty (30) days’ notice to State prior to closing the account and shall
procure another form of security so there is no lapse of security.
The Savings Institution shall provide thirty (30) days’ notice to State prior to a declaration of
abandonment of the Savings Account.
Savings Institution shall assess any penalty which results from a demand for payment by State
against the Assignor.
If the Savings Accounts is-OR-are represented by a passbook, or other document evidencing
ownership, such documents has-OR-have been delivered and is-OR-are assigned and pledged
SOLELY to State.
Savings Account Assignment
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The undersigned acknowledges that the above Savings Account Assignment was complete, with
all blanks filled in, prior to execution of this agreement.
THIS AGREEMENT requires the signature of all Parties and is effective on the date of the last
signature below.
ASSIGNOR:
_______________________________
By:
Title:
Address:
Phone:

ASSIGNOR:
______________________________
By:
Title:
Address:
Phone:

ACKNOWLEDGMENT OF NOTICE OF ASSIGNMENT
We, name of bank acknowledge receipt of notice and copy of this assignment as collateral for
obligations due State. As to the Savings Accounts identified above, our records indicate the
to be in the amount
Dollars ($
) as of this date./,
balance in Account Number
and the balance in Account Number [
] to be in the amount of [
] Dollars ($
).,
and the balance in Account Number [
] to be in the amount of [
] Dollars ($
).The accounts is-OR-are solely in the name of the State.
Our records do not disclose any liens, claims, or encumbrances against the Savings Accounts,
except (if none, so state):
. We have compared the
signatures appearing on this assignment with the signatures on our records, and the same
compares correctly and is-OR-are sufficient to authorize withdrawal of funds from said accounts
and for all purposes with respect to the accounts.
FINANCIAL INSTITUTION (UPPER CASE)

Dated: ______________________, 20__

________________________________
By:
Title:
Address:
Phone:
STATE OF WASHINGTON
DEPARTMENT OF
NATURAL RESOURCES

Dated: ______________________, 20__

________________________________
By:
Title:
Address:

Savings Account Assignment
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Approved as to form this
5 day of August 2014
Christa Thompson, Assistant Attorney General
ASSIGNOR INDIVIDUAL ACKNOWLEDGMENT

STATE OF

)
) ss.
)

County of

I certify that I know or have satisfactory evidence that __________________________________
is the person who appeared before me, and said person acknowledged that (he/she) signed this
instrument and acknowledged it to be (his/her) free and voluntary act for the uses and purposes
mentioned in this instrument.

Dated: _____________________, 20__

___________________________________
(Signature)

(Seal or stamp)
___________________________________
(Print Name)
Notary Public in and for the State of
Washington, residing at
__________________________________
My appointment expires_______________

Savings Account Assignment
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ASSIGNOR REPRESENTATIVE ACKNOWLEDGMENT

STATE OF

)
) ss.
)

County of

I certify that I know or have satisfactory evidence that __________________________________
is the person who appeared before me, and said person acknowledged that (he/she) signed this
instrument, on oath stated that (he/she) was authorized to execute the instrument and
acknowledged it as the ___________ (type of authority) of
__________________________________ (name of corporation) to be the free and voluntary act
of such party for the uses and purposes mentioned in the instrument.
Dated: _____________________, 20__

_________________________________
(Signature)

(Seal or stamp)
___________________________________
(Print Name)
Notary Public in and for the State of
Washington, residing at
___________________________________
My appointment expires _______________

Savings Account Assignment
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FINANCIAL INSTITUTION REPRESENTATIVE ACKNOWLEDGMENT

STATE OF

)
) ss.
)

County of

I certify that I know or have satisfactory evidence that __________________________________
is the person who appeared before me, and said person acknowledged that (he/she) signed this
instrument, on oath stated that (he/she) was authorized to execute the instrument and
acknowledged it as the ___________ (type of authority) of
__________________________________ (name of corporation) to be the free and voluntary act
of such party for the uses and purposes mentioned in the instrument.
Dated: _____________________, 20__

_________________________________
(Signature)

(Seal or stamp)
___________________________________
(Print Name)
Notary Public in and for the State of
Washington, residing at
___________________________________
My appointment expires _______________

Savings Account Assignment
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STATE ACKNOWLEDGMENT

STATE OF WASHINGTON )
) ss.
County of
)

I certify that I know or have satisfactory evidence that
is the person who appeared before
me, and said person acknowledged that he signed this instrument, on oath stated that he was
authorized to execute the instrument and acknowledged it as the
, and ex officio
administrator of the Department of Natural Resources of the State of Washington to be the free
and voluntary act of such party for the uses and purposes mentioned in the instrument.
Dated: _____________________, 20__

_________________________________
(Signature)

(Seal or stamp)
___________________________________
(Print Name)
Notary Public in and for the State of
Washington, residing at
___________________________________
My appointment expires _______________

Savings Account Assignment
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From:
To:
Subject:
Date:
Attachments:

wilson99aps@aol.com
LARSON, BRYAN (DNR)
Fwd: Myers NWP 48
Wednesday, January 14, 2015 2:18:30 PM
Myers NWP 48 2012.pdf

Here you go: Myers.
Let me know if there's anything else you need. Any word about the assigned account letter?
Steve

From:
To:
Subject:
Date:

wilson99aps@aol.com
LARSON, BRYAN (DNR)
Fwd: Myers NWP 48
Tuesday, February 17, 2015 3:07:15 PM

FYI

-----Original Message----From: Elizabeth Crenna <Elizabeth.Crenna@heritagebanknw.com>
To: 'wilson99aps@aol.com' <wilson99aps@aol.com>
Sent: Tue, Feb 17, 2015 2:37 pm
Subject: RE: Myers NWP 48

Yes, I ready it the same way Lynn does. I see that the sentence is indicating the ownership of the
account is the State. My question would be, do they want to use the account as security or do they
want to take ownership of this account now. My guess is they want to use it as security in the
amount of $5,000.00.
Can you confirm?
Liz Crenna
VP Special Assets Officer
Burlington Administration Center
435 E. George Hopper Rd.
Burlington, WA 98233
Office: (360) 757-5075
Fax:        (360) 240-4985
LizC@HeritageBankNW.com

CONFIDENTIAL AND PROPRIETARY: This e-mail message is intended only for the use of the individual or entity to
which it is addressed and may contain information that is confidential. If the reader is not the intended recipient,
you are hereby notified that any dissemination, distribution, or copying of this communication is strictly prohibited.
If you have received this communication in error, please notify us immediately by telephone, return this message to
the address above and delete or destroy all copies.

From: wilson99aps@aol.com [mailto:wilson99aps@aol.com]
Sent: Tuesday, February 17, 2015 2:29 PM
To: Elizabeth Crenna
Subject: Re: Myers NWP 48
I just got off the phone again with Lynn Wofford at the Oly branch, and she restated that the problem is
the last sentence of the first paragraph under "Acknowledgement of Notice of Assignment" on page two.

It appears to contradict that the ownership of the account is Arcadia Point Seafood.
How do you read it?
Steve
-----Original Message----From: Elizabeth Crenna <Elizabeth.Crenna@heritagebanknw.com>
To: 'wilson99aps@aol.com' <wilson99aps@aol.com>
Sent: Tue, Feb 17, 2015 2:19 pm
Subject: RE: Myers NWP 48

Got it.
Liz Crenna
VP Special Assets Officer
Burlington Administration Center
435 E. George Hopper Rd.
Burlington, WA 98233
Office: (360) 757-5075
Fax:        (360) 240-4985
LizC@HeritageBankNW.com

CONFIDENTIAL AND PROPRIETARY: This e-mail message is intended only for the use of the individual or entity to
which it is addressed and may contain information that is confidential. If the reader is not the intended recipient,
you are hereby notified that any dissemination, distribution, or copying of this communication is strictly prohibited.
If you have received this communication in error, please notify us immediately by telephone, return this message to
the address above and delete or destroy all copies.

From: wilson99aps@aol.com [mailto:wilson99aps@aol.com]
Sent: Tuesday, February 17, 2015 2:18 PM
To: Elizabeth Crenna
Subject: Fwd: Myers NWP 48
Liz ~
Retry....
Steve

-----Original Message----From: LARSON, BRYAN (DNR) (DNR) <BRYAN.LARSON@dnr.wa.gov>
To: wilson99aps <wilson99aps@aol.com>
Sent: Tue, Feb 17, 2015 1:32 pm

Subject: FW: Myers NWP 48

Bryan Larson
360-902-1025
Washington State Department of Natural Resources

From:
To:
Subject:
Date:

wilson99aps@aol.com
LARSON, BRYAN (DNR)
Fwd: [EXTERNAL] Arcadia Point Seafood (UNCLASSIFIED)
Wednesday, February 11, 2015 9:31:45 AM

Bryan ~
Here's the link....BUT....Gus pointed out that the lease package we submitted to to DNR has an
attachment E.   We can send you another copy for original signature, and we can include it in the JARPA
that goes to the Corps.
Michelle was in meetings all yesterday and intends to call Malone early today. Since we are going to be
party to this, maybe we should talk to Malone as well?

-----Original Message----From: Habel, Darren NWS <Darren.Habel@usace.army.mil>
To: wilson99aps <wilson99aps@aol.com>
Sent: Tue, Feb 10, 2015 3:15 pm
Subject: RE: [EXTERNAL] Arcadia Point Seafood (UNCLASSIFIED)
Classification: UNCLASSIFIED
Caveats: NONE
Hi Steve,
Here is the link to the JARPA webpage and Attachment E:
http://www.epermitting.wa.gov/site/jarpa_jarpa_form/9984/jarpa_form.aspx
DH
Darren Habel
Project Manager, Regulatory Branch
Seattle District Corps of Engineers
206-764-6883

-----Original Message----From: Sanguinetti, Pamela NWS
Sent: Tuesday, February 10, 2015 12:05 PM
To: wilson99aps@aol.com
Cc: Hooper, Brian D NWS; Habel, Darren NWS
Subject: RE: [EXTERNAL] Arcadia Point Seafood (UNCLASSIFIED)
Classification: UNCLASSIFIED
Caveats: NONE
Steve,
You can submit the JARPA Attachment E (Aquatic Use Authorization on DNR managed
aquatic lands). Coordinate this with DNR.
Pam
Pamela Sanguinetti,
Senior Project Manager/Biologist
U. S. Army Corps of Engineers - Seattle District
CENWS-OD-RG Post Office Box 3755
4735 East Marginal Way South
Seattle, Washington 98134-2385
Phone: (206) 764-6904
Corps Website: http://www.nws.usace.army.mil/
General Regulatory Assistance: http://www.ora.wa.gov/

-----Original Message----From: wilson99aps@aol.com [mailto:wilson99aps@aol.com]
Sent: Tuesday, February 10, 2015 11:35 AM
To: Habel, Darren NWS
Cc: Sanguinetti, Pamela NWS

Subject: Re: [EXTERNAL] Arcadia Point Seafood (UNCLASSIFIED)
Thanks Darren ~
Well, can't say we agree with the decision, but we've pushed on that button long
enough so it is what it is....
We'd like to enter this project under the programmatic permit, but can't risk
waiting for it. So if it's okay with you folks, we have a JARPA and BE with
drawings that we can send off once we make sure all the pieces are together. Should
the programmatic magically appear in the near future, we'd opt to go with whichever
review process would get us on the beach sooner.
In either case, we see one potential hangup that we hope the Corps and DNR may be
able to work out and that is the required signature of the Lessor. I don't believe
DNR will issue a lease until all the permits are in hand, and am I correct in
thinking the Corps won't issue a permit until the lease is signed?? Any ideas on
that one? I think we'll probably send the application package to you before the
question is solved, so I hope you can work around it in the beginning.
As for our concern about the 106 consultation, I spoke with Lance Lundquist
yesterday and he believes that the site won't need the CR assessment since it has
been farmed previously. That should help in moving this project along, which is
good since this is DNR's first geoduck lease and everyone is anxious to see it get
off the ground.
Finally, can you tell us who the lucky PM will be for this project? I'm sure we or
DNR will have questions in the future, and it would be helpful to know our contact.

Steve

-----Original Message----From: Habel, Darren NWS <Darren.Habel@usace.army.mil>
To: wilson99aps <wilson99aps@aol.com>; Sanguinetti, Pamela NWS
<Pamela.Sanguinetti@usace.army.mil>
Sent: Mon, Feb 9, 2015 12:48 pm
Subject: RE: [EXTERNAL] Arcadia Point Seafood (UNCLASSIFIED)
Classification: UNCLASSIFIED
Caveats: NONE
Hi Steve,
Even though work (cultivation) was started on this property prior to 2007, the work
was not authorized. To be an ongoing "existing" operation the work needed to be
authorized by the appropriate state or local agency(s). Because it was on DNR lands
and not authorized by DNR, it will not qualify as an on-going operation. We will
evaluate it as a new application. We are unable to verify ESA on the new area
through the earlier consultations because of the NWP 48 ESA coverage expiration.
However, you can wait for the programmatic if you wish. As for a cultural resource
assessment, that is not up to Pam or I if one is needed, the file would have to go
through the normal application process, including Section 106 review.
Darren
Darren Habel
Project Manager, Regulatory Branch
Seattle District Corps of Engineers
206-764-6883

-----Original Message----From: wilson99aps@aol.com [mailto:wilson99aps@aol.com <mailto:wilson99aps@aol.com?>
]
Sent: Thursday, February 05, 2015 9:41 AM
To: Habel, Darren NWS; Sanguinetti, Pamela NWS
Subject: [EXTERNAL] Arcadia Point Seafood
Hi Darren and Pam ~
I hope you don't mind, but because Darren's email of 1/22 differs so much from the
separate phone conversations Bryan Larson (at DNR) and I had with Pam on 1/14, we'd
like to get some clarification about the decision to designate the proposed DNR
lease area as a new project. In the phone calls, both Bryan and I understood Pam to
say that a new project number would be needed for the proposed DNR lease, requiring
only a JARPA and drawings to change the record of tideland ownership and grower.
Just to make sure we have the same understanding of the proposed project, here's the
background of the tidelands to be included in the DNR lease: The tideland area to
be farmed under the proposed DNR lease was originally thought to be part of three
adjacent privately held tideland parcels that were leased for commercial geoduck
culture. The Lachine parcel was leased to Seattle Shellfish in 1998, the Broehl

parcel was leased to Arcadia Point Seafood in 2003, and the Myers parcel was leased
to Arcadia Point Seafood in 2004; i.e., all farms have been in continuous operation
since before 2007. Each of the three private parcels (including the area
subsequently identified as DNR tidelands) were submitted to the Corps as existing
farms prior to 2007, were included in the required consultations, and received
letters of verification from the Corps.
In 2009 we discovered the boundary line error, and self-reported that our earlier
plantings had encroached onto DNR tideland. A settlement agreement with DNR for
that encroachment was subsequently negotiated, and has been completed.
We understand our earlier farming activities on the DNR tidelands occurred without a
DNR lease in place; however, the footprint of those tidelands was included in
submitted drawings as part of existing farms during the Corps' verification process.
The tidelands that were later identified as belonging to DNR went through the same
consultation processes as the privately owned tidelands.
Going forward now it seems, as Pam earlier stated, we should correctly identify DNR
as owner of the previously farmed tidelands through submittal of a JARPA, including
new drawings. We have a full JARPA and drawings ready to send to you. Under the
proposed DNR lease, we would also need to change the grower of record for the
portion of DNR tidelands previously thought to belong to LaChine and farmed by
Seattle Shellfish.
In all of the above, we are unable to see why the proposed lease would qualify as
new project, requiring a biological evaluation and cultural resource assessment.
Rather, it appears we need to complete the appropriate bookkeeping to make a
boundary line adjustment within an existing verified footprint to correctly identify
ownership and grower, via submitting the JARPA and drawings.
We'd appreciate any thoughts you could share. If you think it would be more
convenient or productive to have a conversation about this issue, let us know when
you would be available and perhaps we could all have a short conference call.
Steve
Classification: UNCLASSIFIED
Caveats: NONE

Classification: UNCLASSIFIED
Caveats: NONE

Classification: UNCLASSIFIED
Caveats: NONE

From:
To:
Subject:
Date:
Attachments:

wilson99aps@aol.com
LARSON, BRYAN (DNR)
Fwd: [EXTERNAL] NWP 48, Verification 2012-1291 (UNCLASSIFIED)
Wednesday, January 14, 2015 11:51:02 AM
NWS-2012-1291 Seattle Shellfish.pdf

Bryan ~
See if this information re: LaChine is what you need. I'll try and get the Myers document to you later
today.
Steve
-----Original Message----From: Seattle District FOIA <foia-nws@usace.army.mil>
To: wilson99aps <wilson99aps@aol.com>
Sent: Wed, Jan 14, 2015 11:30 am
Subject: RE: [EXTERNAL] NWP 48, Verification 2012-1291 (UNCLASSIFIED)

Classification: UNCLASSIFIED
Caveats: NONE
Attached is the document you requested. Because the cost of processing your request was minimal,
there will be no charge.
Richard Hynes
U.S. Army Corps of Engineers
206-764-3735

From: wilson99aps@aol.com [mailto:wilson99aps@aol.com]
Sent: Wednesday, January 14, 2015 8:08 AM
To: Seattle District FOIA
Subject: Re: [EXTERNAL] NWP 48, Verification 2012-1291 (UNCLASSIFIED)
Certainly ~
Mailing address: Arcadia Point Seafood, 240 SE Arcadia Point Rd, Shelton WA 98584. We will be
responsible for any costs incurred.
Please note that Pam indicated she would email the information discussed. She suggested that you may
want to contact her regarding yesterday's conversation.
Let me know if there is anything else you need.
Steve Wilson

-----Original Message----From: Seattle District FOIA <foia-nws@usace.army.mil>
To: wilson99aps <wilson99aps@aol.com>
Sent: Wed, Jan 14, 2015 7:45 am
Subject: RE: [EXTERNAL] NWP 48, Verification 2012-1291 (UNCLASSIFIED)

Classification: UNCLASSIFIED
Caveats: NONE
Before I can process your request I will need your mailing address and your
assurances of paying reasonable fees and costs associated with processing
your request. These are requirements under the FOIA.
Richard Hynes
U.S. Army Corps of Engineers
206-764-3735
-----Original Message----From: wilson99aps@aol.com [mailto:wilson99aps@aol.com]
Sent: Tuesday, January 13, 2015 3:41 PM
To: Seattle District FOIA
Subject: [EXTERNAL] NWP 48, Verification 2012-1291
Hello ~
I'm sending this email instead of using the USACE FOIA form at the
recommendation of Pam Sanguinetti, in Regulatory.
I would like to receive a copy of the original NWP 48 verification documents
for verification #2012-1291 (Seattle Shellfish). If there are any questions
related to this request, please contact Ms. Sanguinetti and reference our
conversation on 1/13/15.
Sincerely,
Steve Wilson
Arcadia Point Seafood
360.426.4367

Classification: UNCLASSIFIED
Caveats: NONE

Classification: UNCLASSIFIED
Caveats: NONE

OEPARTMENTOFTHEARMV
SE-'TTLE OISTRJCl , CORPS OF ENGINEERS
P.O. BOX 375S
SEATTLE. WASHING TON 98124·37SS

DEC l 2 ?.012

Jam~s

L. Gibbons, Presidt.'.nt
Seattle Shellfish, LLC
2 10 I 4th A venue htst Suite ~0 1
Olympia, Washington 98.506
Rderenl~C :

NWS-.2012-- 129 l
Seattle Shclltisb, LLC

D~ar

Mr.

Gibb~ms:

\h~ have reviewed your appli<.:ation to '-'Ontinut> an existing aquatultun..· operation within rhc
approximate 0.75 acre tideland leased trom the property owners, Mr. rom and Ms. Karin
l .achine. located within parcel 22028-20-·0202.0, Totten Inlet. South Puget Sound. ncar Shelton.
l\·1ason County. \\'ashingtnn. The nperation (.:(msists of 0.5 a(~rcs cultivat.t!d in geodud clams.
Rased on the information you provided to us. Nationwide P~rmit (NWP) 48. Commercial
.O:..'hf:'/1/i:ih Ac{tWculrure . klivities (Federal Register Fcbruar:-· 2 I, 20 12. Vol. 77. No. }4 ),
authorizes your operation a~ depicted on the enclosed drawings da[ed December 12. 2012 .

.In order tor this authori7.ation to be valid. you must ensure the work is performed in
accordance with the enclos~.:~d .Vwionwide Perrnil -ll( limns and C'onditions . You must also
implement and abide by lhe enclosed Special Condition::..fiH· Comm<'rdal Shel(tish AquaculTure
Aciivities. Failor~ to comply ~ ith all applicable terms and conditions will in"alidatc your
authorization and could result in a Yiolation of Section 404 of the Clean Water Act and/or
Section I 0 of the Rivers and Harbors Act.
lhis authorization is val1d ·until March l K. .::0 17. unk!)s N\V P 48 is modified, reissued, or
prit' r 10 1h1 ~ date. lf yuu anenJ to con lmue commcn.:iai shdi ih h aq ua~uitwe opt.: rat1on~
attcr t\.·larch 18, 20 17, it is your responsihiHty 10 submit an application tm reauthoril..dtion prior
r~vok~d

h ) this expiration date.

lf you plan to expand your operation into a new area or an area of your kase in which tht:rc

has bctm no pre\·ious aquaculture activity (e.g. 0.25 acres), you need to obtain separate
authorization prior to undertaking those activities. In addition, if you plan to c hange the
cultivation or harv~sting method or th~ spcdes tuhivated in your existing opemt10n, you will
need w submit revised plans to this otllcc and C)btain our approvaJ before making any changes.
Please note, compensatory mitigation may be required for new impa<:ts and we may need to
reinitiate consuJtation with the National Marine Fisheries Service and U.S. Fish and Wildiife

/

-2-

St:rvice m ord(:r to e:suthuri u~ anv \.\Ork not alread)· included in th(· l~nclosl·d plans. Please be
rt~minded that you mus~ alSll obtain all Sta.te and iol·al permits that apply to thi ~ prGje~: l.
We have reviewed your proj ect pursuant to the requirements of the- Lndangt•red Spc,ies _,\ ct.
the Magnuson-S tev~ns Fishery Conservation and Management A~t . and the National HistOti(;
PrescrYation Act. We have determined this projc,~t ':om plies '""·ith the rl!quirements of thcr.;e lav"s
provided you comply with all terms and conditions of this authorizatinn. Your projel~r. also
wmplies with the Wa~hington State Depa1tment ,Jf E(.;ol")gy· s (Ecology) Water Quality
C\:rtification and the Coastal Zone Management Act requirements t<.n this NWP. N(> further
c.:omdination with E..:olog~ is required.
Pugct S<>Und is a water of the t.:nited SU:ncs. If you believe this is inaccurate~ you may
a preliminary or approved .Jurisdictional de1ermination (.10 }. If y<HI do request a
jurisdictional dctenn ination, please be aware that we may request additional information from
you to complett~ the .ID and that th..:- ....·ork authori7ed in thi~ lt~tter may nnt occur until the JD ha~
be.:n ~:mnpie~l~d.
~~quest

Thank you fnr your cooperation during l'ht! pennitting process. Wt: art~ int~r~sted in ynur
experience with (lUr Regulatory Program aud encourage you to (:omplclc '' (.USt omcr scrvi~c
survey form. This form and information about our program is a\-ailable on our website at
http:!/".. \.H\ .m ... s.usacl·.armv .mii!Missions!C i' il \Vurks!Regulatory .aspx. ·" · ..:l )py o~· this k tkr
with enclosures wi ll be furnished to Mr. Tom and tv1 s. Karin Lachine. 571 Southeast Dawm·i e''
Dri \e. Shciton~ Wash ington 98584. If you have any qut.'stions. pkasc wnl act our oiikc at
(206) 764-3495.
Sin~~ercly.

R i<· hard C!w n!:.!.
.... Prt,k·<.~t
.
Rt·gulator} Branl'h

~'l tu1i1l!.<.~r
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Reference: NWS- 2012-1291 Application by: Seattle Shellfish, LLC
Waterbody: Totten Inlet
Project Description: Existing shellfish farm
County: Mason
State: Washington
Location: In Totten Inlet, 571 SE Dawnview Drive, Shelton
Latitude/Longitude: 47.193772 N; -122.941253 W
Date: 12/12/2012
Sheet 1 of 3

Approx. Project Are•
Gqfe Eerth lm~~~erv
Aprl! 30, 2009
Application by: Seattle Shellfish, LLC
Waterbody: Totten Inlet
Proj ect Detcrfptfon: Exlsmg shellfish farm
County: Mason
Stae: Washington
Location: In Totten Inlet, 571 SE Daw nview Dr ive. Shelton
~eference: NWS. 2.012-1291

LRJ.tude/Lonaltude; 47.193772 N; -122.942253W
Date: 12/12/12

Sheet Z of 3

Lachine (Arca dia) Project Area

MHHW (Shoreline)

380'

Planted (geoduck) .5 acres
Un lanted .25 acres

Reference: NWS.. 2012-1291 Apptication by: Seatt(e Shellfish, LLC
Waterbody: Totten Inlet
Project Description:. Existing shellfish farm
State: Washington
County: M ason
Location: In Totten Inlet, 571 SE Dawnview Drive, Shelton
latitude/Longitude: 47.193772 N; -122.942253 W

Date: 12/12/2012

Sheet 3 of 3

From:
To:
Subject:
Date:

wilson99aps@aol.com
LARSON, BRYAN (DNR)
Fwd: [EXTERNAL] NWS-2015-00147 (UNCLASSIFIED)
Wednesday, April 29, 2015 1:35:21 PM

FYI
-----Original Message----From: Habel, Darren NWS <Darren.Habel@usace.army.mil>
To: wilson99aps <wilson99aps@aol.com>
Sent: Wed, Apr 29, 2015 10:36 am
Subject: RE: [EXTERNAL] NWS-2015-00147 (UNCLASSIFIED)
Classification: UNCLASSIFIED
Caveats: NONE
Hi Steve,
Sorry, I was out of
the office yesterday. Both files have been reviewed for ESA and are awaiting
transmittal to the Services for their review.
Darren
Darren
Habel
Project Manager, Regulatory Branch
Seattle District Corps of
Engineers
206-764-6883

-----Original Message----From:
wilson99aps@aol.com [mailto:wilson99aps@aol.com]
Sent: Tuesday, April 28, 2015
10:49 AM
To: Habel, Darren NWS
Subject: [EXTERNAL] NWS-2015-00147
Hi Darren
~
Brian mentioned that you were going to send us an update on the two of our
applications, 00121 and 00147. We have a meeting this afternoon with DNR on the
status of 00147. Any chance you'll have some news for us before
then?
Thanks,
Steve
Classification: UNCLASSIFIED
Caveats: NONE

From:
To:
Cc:
Subject:
Date:
Attachments:

LARSON, BRYAN (DNR)
wilson99aps@aol.com
PRUITT, BRAD (DNR)
Geoduck Aquaculture Information
Wednesday, August 13, 2014 1:08:00 PM
Proposed geoduck aqua baseline sampling_Jul_2014.docx

Steve,
I am sending you some information for you to look over in regards to your DNR Geoduck
Aquaculture Leases. This information will be included in the lease(s) for our monitoring efforts.
Please feel free to call me with any questions.

Bryan Larson
Shellfish Program Specialist
Washington State Department of Natural Resources
360-902-1025
bryan.larson@dnr.wa.gov
www.dnr.wa.gov

Proposed Adaptive Management sampling
Below is a description of sampling at proposed geoduck sites that the DNR Aquatics Program
currently has the in-house expertise to initiate. To investigate sustainable management of
geoduck aquaculture, the findings from this monitoring, specific characteristics at each site and
results from the WA Sea Grant research (2013) will be considered for future scoping of specific
adaptive management experiments.

Beach micro-topography/intertidal elevation surveyCross-shore beach profiles will be surveyed with a Real Time Kinetic Global Positioning System
(RTK-GPS). Profiles will be undertaken during low tides walking transects across the beach.
Surveys of beach profile sites should be carried out approximately bimonthly and/or after
major storms. The approach used would be to walk from the landward edge of the foreshore
down the beach face to wading depth. This method can reliably detect elevation changes
greater than 3 cm, well below normal seasonal changes in beach elevation, which typically
varies by 0.15 - 2 m. Distance between profiles would be determined with the use of the
semivariance statistical function. GPS surveyed profiles collected using this method have been
compared with information generated from Light Detection and Ranging (LiDAR) topographic
data and demonstrated inter-data accuracy of within 2.5 cm. This micro topography and
shallow water bathymetry data will be collected prior to planting geoduck seed, after
placement of tubes, seed and cover net, after removal of net and for several consecutive
months post-harvest within the farmed area, updrift and downdrift adjacent to farm, and a
nearby control area. This will allow for monitoring erosion or accretion resulting geoduck
culturing activities to be quantified.
•

WA DNR has the in-house capacity (equipment and experienced staff) capable of
performing this data gathering.

For measuring deeper, subtidal changes to beach morphology, a shallow draft boat equipped
with a single beam echosounder and GPS receiver and on board computer navigation software
can be used. This method is ideal for collecting nearshore bathymetry through the surfzone
and geoduck aquaculture areas.
•

WA DNR has the in-house capacity (equipment and experienced staff) to perform this
data gathering.

Sediment analysis Grain size, grain sorting, organic and possibly heavy mineral content of sediment will be
analyzed from sediment grab samples. Sediment samples to depths of 5 cm will be randomly
collected from points along the beach survey profile transects. Deeper sediment samples can
be collected from a boat using a portable modified van-Veen grab sampler dropped by cable.
Sediment will be dried, weighed, then analyzed for organic content. Grain size and sorting can
be estimated through sand sieve analysis. Sediment grain size influences the amount of pore
water around the grains, the stability of the sediment, how well oxygenated the sediment is
and consequently what organisms can live there. Changes to grain size can effect the ecologic
function of a beach. Organic content is a reliable indicator of the available oxygen. Heavy
mineral content can be estimated through visual analysis using a projection scope (Mudroch
and Azcue 1995). Since sediment characteristics change with wave climate and storms and are
closely linked to beach shape, sediment sampling should occur concurrently and at the same
frequency with beach profiling.
•

WA DNR Aquatics has in-house capacity to collect and process this data (equipment and
experienced staff)

Beach wrack/intertidal algae coverageSince sandy beach macrofauna exhibit habitat selection based on wrack availability, preferring
macroalgal wrack deposits to bare sand (Brown and McLachlan 1990), and aquaculture
activities often involve ‘grooming’ or removal of algae and detritus from the culture area,
sampling patterns of wrack deposits is necessary to characterize site ecological function. Wrack
deposits will be mapped using the backpack full station GPS, the vertical depth measured for
thickness, photographed, identified (at least to genus) and age estimated -aged wrack is
generally preferred over fresh wrack (Pennings et al. 2000).
•

WA DNR has the in-house capacity (equipment and experienced staff) capable of
performing this data gathering.

Submerged Aquatic vegetation samplingThe DNR AAMT program can conduct high resolution surveys of submerged aquatic vegetation
in Puget Sound using a single beam echosounder together with a towed underwater video

camera that is mounted on a shallow draft boat. The camera and echosounder are mounted on
the side of the boat and is equipped with a differential GPS antenna and navigation equipment.
The boat travels in 5-m spaced transects , indicating the presence of eelgrass and macroalgae
along each transect.
This video method has been used to map submerged aquatic vegetation for site specific studies
such as the Smith Island Marine Reserve. This same method can be applied to delineating
vegetation and estimating its density at the geoduck aquaculture sites.
•

WA DNR has the in-house capacity (equipment and experienced staff) capable of
performing this data gathering.

Forage fish spawning –
Surf smelt and sand lance spawn in gravel/sand beach habitats in the upper one third of the
intertidal zone (Penttila 2007). Concern has been expressed that aquaculture activities,
particularly the installation of predator exclosure tubes and netting may disrupt forage fish
access to spawning beaches. Monitoring of the sites for forage fish spawn prior to any
aquaculture activity can provide information about whether the sites are currently providing
spawning habitat. A Before/After and Control/Impact (BACI) study can then be implemented at
sites where spawn is found to detect impacts from the various phases (seeding, tubes and
netting, harvesting) of geoduck aquaculture activities.
•

WA DNR has the in-house capacity (equipment and experienced staff) capable of performing
this data gathering.

Water Quality sampling –
Autonomous logging pH, Dissolved Oxygen, salinity, temperature and light sensors can be
deployed within geoduck farm and control areas prior to planting, during culturing, harvest and
post harvesting. This will provide information on how the shellfish culturing influences water
quality.
•

WA DNR has the in-house capacity (equipment and experienced staff) capable of performing
this data gathering.
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From:
To:
Subject:
Date:

LARSON, BRYAN (DNR)
Malone, Charles (DNR)
Geoduck Aquaculture Lease Question
Monday, September 29, 2014 12:35:00 PM

Charles,
I am working with Brad Pruitt on the Geoduck Aquaculture Leases, and we are set to have a meeting
on October 15th with one of the proponents who is getting ready to start the paperwork.
I need to pass along to the proponent how much we will be requiring for Insurance and Bond for this
Lease. It will be exactly like our other Aquaculture Leases, so we can mirror those amounts as
closely as possible.
It has been a few years since I left the Leasing program, so an up-to-date fee schedule would be
great.
The improvements on the leasehold will be PVC tubes and netting.
Thanks,
Bryan

Bryan Larson
Shellfish Program Specialist
Washington State Department of Natural Resources
360-902-1025
bryan.larson@dnr.wa.gov
www.dnr.wa.gov

From:
To:
Cc:
Subject:
Date:

LARSON, BRYAN (DNR)
wilson99aps@aol.com
PRUITT, BRAD (DNR)
Insurance
Monday, March 16, 2015 9:04:00 AM

Steve,
The State is covered through a Self-Insurance Liability Account, and a Marine Insurance Protection
and Indemnity Account for all work we conduct on the Lease Site. The work the monitoring team
will be conducting is covered by these accounts and you do not need to add additional Insurance for
them to be on the DNR owned tidelands that you will be leasing.
Thanks,
Bryan

Bryan Larson
Shellfish Program Specialist
Washington State Department of Natural Resources
360-902-1025
bryan.larson@dnr.wa.gov
www.dnr.wa.gov

From:
To:
Subject:
Date:
Attachments:

LARSON, BRYAN (DNR)
wilson99aps@aol.com
Lease- Draft Review
Wednesday, March 11, 2015 2:14:00 PM
Arcadia Point - Worksheet ASSEMBLY.dotx
Arcadia Exhibit B -11.24.14.docx

Steve,
I have attached a DRAFT Lease for your review along with the November 24th Exhibit B DRAFT that
we had agreed upon.
Please look over the Lease document and let me know what you think. I have highlighted some areas
that I still need to work on, or to point out pertinent information for you to review.
I called the Corp this morning and spoke with Pam who sent me to Darren’s voicemail. I left him a
message and will get back to you once I hear something.
Thanks,
Bryan

Bryan Larson
Shellfish Program Specialist
Washington State Department of Natural Resources
360-902-1025
bryan.larson@dnr.wa.gov
www.dnr.wa.gov

When recorded, return to:
Arcadia Point Seafood
240 SE Arcadia Point Rd
Shelton, WA 98584

GEODUCK AQUACULTURE LEASE
Lease No. 20-091719
Grantor(s): Washington State Department of Natural Resources
Grantee(s): Arcadia Point Seafood
Legal Description: Section 28, Township 20 North, Range 2 West, W.M.
Assessor’s Property Tax Parcel or Account Number: Not Applicable

THIS LEASE is made by and between the STATE OF WASHINGTON, acting through the
Department of Natural Resources (“State”), and ARCADIA POINT SEAFOOD, Washington
corporation
(“Tenant”).

BACKGROUND
Tenant desires to lease the aquatic lands commonly known as Common Property Name, which are
tidelands, located in Mason County, Washington, from State, and State desires to lease the property to
Tenant pursuant to the terms and conditions of this Lease.
THEREFORE, the parties agree as follows:

SECTION 1 PROPERTY
1.1

Property Defined.
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(a)

(b)

(c)

(d)

1.2

State leases to Tenant and Tenant leases from State the real property described in
Exhibit A together with all the rights of State, if any, to improvements on and
easements benefiting the Property, but subject to the exceptions and restrictions set
forth in this Lease (collectively the “Property”).
This Lease is subject to all valid interests of third parties noted in the records of Mason
County, or on file in the office of the Commissioner of Public Lands, Olympia,
Washington; rights of the public under the Public Trust Doctrine or federal navigation
servitude; and treaty rights of Indian Tribes.
Not included in this Lease are any rights to harvest, collect or damage any natural
resource, including aquatic life or living plants, any water rights, or any mineral rights,
including any right to excavate or withdraw sand, gravel, or other valuable materials.
State reserves the right to grant easements and other land uses on the Property to others
when the easement or other land uses will not unreasonably interfere with Tenant’s
Permitted Use.

Survey and Property Descriptions.
(a)
Tenant prepared Exhibit A, which describes the Property. Tenant warrants that Exhibit
A is a true and accurate description of the Lease boundaries and the improvements to be
constructed or already existing in the Lease area.
(b)
Tenant shall not rely on any written legal descriptions, surveys, plats, or diagrams
(“property description”) provided by State. Tenant shall not rely on State’s approval or
acceptance of Exhibit A or any other Tenant-provided property description as
affirmation or agreement that Exhibit A or other property description is true and
accurate. Tenant’s obligation to provide a true and accurate description of the Property
boundaries shall be a material term of this Lease. Tenant shall also have the boundaries
of the Property marked by piling monuments or other markers of a permanent nature as
the State may direct.

1.3
Inspection. State makes no representation regarding the condition of the Property,
improvements located on the Property, the suitability of the Property for Tenant’s Permitted Use,
compliance with governmental laws and regulations, availability of utility rights, access to the
Property, or the existence of hazardous substances on the Property. Tenant has inspected the Property
and accepts it “AS IS.”

SECTION 2 USE
2.1

Permitted Use.
(a)
Tenant shall use the Property for
Cultivation and harvesting of Geoduck clams
(The “Permitted Use”), and for no other purpose. The Permitted Use is described or
shown in greater detail in Exhibit B, the terms and conditions of which are incorporated
by reference and made a part of this Lease. This is a water-dependent use.
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(b)

2.2

Tenant agrees to hold State harmless for any damage to Tenant arising from any
assertion of a tribal treaty right to harvest shellfish from within the Property and agrees
that its sole recourse in the event that the tribal harvesting materially interferes with
Tenant’s economic use of the Property shall be the ability to terminate the Lease. The
State shall not be obligated to defend against any assertion of a tribal treaty right to
harvest from the Property.

Restrictions on Use.
(a)
Tenant shall not cause or permit any damage to natural resources on the Property.
(b)
Tenant shall also not cause or permit any filling activity to occur on the Property or
adjacent state-owned aquatic land. This prohibition includes any deposit of rock, earth,
ballast, wood waste, refuse, garbage, waste matter (including chemical, biological, or
toxic wastes), hydrocarbons, any other pollutants, or other matter in or on the Property,
except as approved in writing by State.
(c)
Tenant shall neither commit nor allow waste to be committed to or on the Property or
adjacent state-owned aquatic land.
(d)
Failure to Comply with Restrictions on Use.
(1)
If State gains actual knowledge of Tenant’s failure to comply with any of the
restrictions set out in this Subsection 2.2, State may notify Tenant and provide
Tenant a reasonable time to take all steps necessary to remedy the failure and
restore the Property to the condition before the failure occurred.
(2)
If Tenant fails to restore the Property in a timely manner, then State may take
any steps reasonably necessary to restore the Property. Upon demand by State,
Tenant shall pay all costs of any remedial action, including but not limited to the
costs of removing and disposing of any material deposited improperly on the
Property.
(e)
State’s failure to notify Tenant of Tenant’s failure to comply with all or any of the
restrictions set out in this Subsection 2.2 does not constitute a waiver of any remedies
available to State.
(f)
This section shall not in any way limit Tenant’s liability under Section 8, below.

2.3
Conformance with Laws. Tenant shall, at all times, keep current and comply with all
conditions and terms of any permits, licenses, certificates, regulations, ordinances, statutes, and other
government rules and regulations regarding its use or occupancy of the Property.
2.4
Liens and Encumbrances. Tenant shall keep the Property free and clear of any liens and
encumbrances arising out of or relating to its use or occupancy of the Property.

SECTION 3 TERM
3.1
20

Term Defined. The term of this Lease is
(
) years (the “Term”), beginning on the
day of
, 20
(the “Commencement Date”), and ending on the
day of
,
(the “Termination Date”), unless terminated sooner under the terms of this Lease.
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3.2
Preference Right to Re-lease. At the expiration of this Lease, Tenant, or an approved
assignee, shall have a preference right to re-lease all or part of the Property if the State deems it to be
in the best interest of the State to re-lease the Property. Tenant shall not have a preference right to release if it is in default under the terms of this Lease at the time the re-lease application is pending with
the State. To exercise its preference-right to re-lease, Tenant should submit its application to re-lease
at least ninety (90) days prior to the Termination Date of this Lease. If the State determines a re-lease
is appropriate, the State shall fix the terms and conditions upon which the re-lease shall be granted and
offer the re-lease to the Tenant. The Tenant shall have ninety (90) days to accept the State’s offer of
re-lease. If the Tenant rejects the State’s offer, the State shall be free to lease the Property to others,
subject to the conditions in Section 7.4.
3.3

End of Term.
(a)
Upon the expiration or termination of this Lease, Tenant shall surrender the Property to
State in the same or better condition as on the Commencement Date, reasonable wear
and tear excepted.
(b)
Definition of Reasonable Wear and Tear.
(1)
Reasonable wear and tear is defined as deterioration resulting from the intended
use of the leasehold that has occurred without neglect, negligence, carelessness,
accident, or abuse of the premises by Tenant or any other person on the premises
with the permission of Tenant.
(2)
Reasonable wear and tear shall not include any deposit of rock, earth, ballast,
wood waste, refuse, garbage, waste matter (including chemical, biological or
toxic wastes), hydrocarbons, any other pollutants, or other matter in or on the
Property that State has not expressly approved of in writing regardless of
whether the deposit is incidental to or the byproduct of the intended use of the
leasehold.
(c)
If Property is in worse condition, excepting for reasonable wear and tear, on the
surrender date than on the Commencement Date, the following provisions apply.
(1)
State shall provide Tenant a reasonable time to take all steps necessary to
remedy the condition of the Property. State, at its option, may require Tenant to
enter into a right-of-entry or other use authorization prior to the Tenant entering
the Property to remedy any breach of this Subsection 3.3.
(2)
If Tenant fails to remedy the condition of the Property in a timely manner, then
State may take any steps reasonably necessary to remedy Tenant’s failure.
Upon demand by State, Tenant shall pay all costs of such remedial action,
including but not limited to the costs of removing and disposing of any material
deposited improperly on the Property, lost rent resulting from the condition of
the Property prior to and during remedial action, and any administrative costs
associated with the remedial action.

3.4

Holdover.
(a)
If Tenant remains in possession of the Property after the Termination Date, the
occupancy shall not be an extension or renewal of the Term. The occupancy shall be a
month-to-month tenancy, on terms identical to the terms of this Lease, which may be
terminated by either party on thirty (30) days’ written notice.
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(1)

(b)

The monthly rent during the holdover shall be the same rent that would be due
if the Lease were still in effect and all adjustments in rent were made in
accordance with its terms.
(2)
Payment of more than the monthly rent shall not be construed to create a
periodic tenancy longer than month-to-month. If Tenant pays more than the
monthly rent and State provides notice to vacate the property, State shall refund
the amount of excess payment remaining after the Tenant ceases occupation of
the Property.
If State provides a notice to vacate the Property in anticipation of the termination of this
Lease or at any time after the Termination Date and Tenant fails to do so within the
time set forth in the notice, then Tenant shall be a trespasser and shall owe the State all
amounts due under RCW 79.02.300 or other applicable law.

SECTION 4 RENT
4.1
Annual Minimum Base Rent. Tenant shall pay to State the annual minimum base rent in the
amount of One Thousand Two Hundred and Twenty Three Dollars ($1,223.00). The annual minimum
base rent shall be due and payable in full on or before the Commencement Date and on or before the
same date of each year thereafter. In addition to the annual minimum base rent, Tenant shall also pay a
production based rent as detailed in Section 4.2, below.
4.2

Geoduck Rent Adjustment.
(a)
Production Based Rent. When the Tenant commences harvest of cultured geoduck,
Tenant shall pay to State, in addition to the annual minimum base rent, a quarterly
Production Based Rent. The Production Based Rent shall be computed as follows: the
total quarterly volume of geoduck harvested in pounds multiplied by the current average
wholesale price per pound, multiplied by the royalty rate of Ten point twenty five
percent (10.25%) percent.
(b)
Quarterly Reports and payment of Production Based Rent. At the same time Tenant
submits its quarterly aquaculture production report to the Washington State Department
of Fish and Wildlife, Tenant shall submit a copy of the same report to State along with
the Production Based Rent as calculated in Section 4.2(a). The quarterly aquaculture
production report must include the poundage or other unit of measure and price
received for geoduck harvested and sold. If Tenant makes no sales in any quarter,
Tenant shall so report.

4.3
Payment Place. Payment is to be made to Financial Management Division, 1111 Washington
St SE, PO Box 47041, Olympia, WA 98504-7041.
4.4
Audit. State shall be allowed to inspect and audit the books, contracts, and accounts of Tenant
to determine whether or not State is being paid the full amount owed to it under this Lease. If the audit
discloses that Tenant has underpaid the amount due to State by two percent (2%) or more, Tenant shall
pay to State, on demand, the cost of the audit. Any deficiency shall be paid to State within thirty (30)
days of delivery of the audit to Tenant.
Geoduck Lease
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OPTION 4.5 resource payment

SECTION 5 OTHER EXPENSES
During the Term, Tenant shall pay the following additional expenses:
5.1
Utilities. Tenant shall pay all fees charged for utilities in connection with the use and
occupancy of the Property, including but not limited to electricity, water, gas, and telephone service.
5.2
Taxes and Assessments. Tenant shall pay all taxes (including leasehold excise taxes),
assessments, and other governmental charges, of any kind whatsoever, applicable or attributable to the
Property, Tenant’s leasehold interest, the improvements, or Tenant’s use and enjoyment of the
Property.
5.3
Right to Contest. Tenant may, in good faith, contest any tax or assessment at its sole cost and
expense. At the request of State, Tenant shall furnish reasonable protection in the form of a bond or
other security, satisfactory to State, against any loss or liability by reason of such contest.
5.4
Proof of Payment. If required by State, Tenant shall furnish to State receipts or other
appropriate evidence establishing the payment of any amounts required to be paid under the terms of
this Lease.
5.5
Failure to Pay. If Tenant fails to pay any of the amounts due under this Lease, State may pay
the amount due, and recover its cost in accordance with the provisions of Section 6.

SECTION 6 LATE PAYMENTS AND OTHER CHARGES
6.1
Late Charge. If State does not receive any rental payment within ten (10) days of the date due,
Tenant shall pay to State a late charge equal to four percent (4%) of the amount of the payment or Fifty
Dollars ($50), whichever is greater, to defray the overhead expenses of State incident to the delay.
Failure to pay rent constitutes a default by the Tenant and State may seek remedies under Section 14 as
well as late charges and interest as provided in this section.
6.2

Interest Penalty for Past-Due Rent and Other Sums Owed.
(a)
If State does not receive rent within thirty (30) days of the date due, then Tenant shall
pay interest on the amount outstanding at the rate of one percent (1%) per month until
paid, in addition to paying the late charges determined under Subsection 6.1, above.
(b)
If State pays or advances any amounts for or on behalf of Tenant, including but not
limited to leasehold taxes, taxes, assessments, insurance premiums, costs of removal
and disposal of unauthorized materials pursuant to Subsection 2.2 above, costs of
removal and disposal of improvements pursuant to Section 7 below, or other amounts
not paid when due, Tenant shall reimburse State for the amount paid or advanced and
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shall pay interest on that amount at the rate of one percent (1%) per month from the date
State notifies Tenant of the payment or advance.
6.3
Referral to Collection Agency and Collection Agency Fees. If State does not receive
payment within thirty (30) days of the due date, State has discretion to refer the unpaid amount to a
collection agency as provided by RCW 19.16.500 or other applicable law. Upon referral, Tenant shall
pay collection agency fees in addition to the unpaid amount. Under RCW 19.16.500, a collection
agency fee of up to fifty percent (50%) of the first One Hundred Thousand Dollars ($100,000) of
unpaid debt and up to thirty-five percent (35%) of unpaid debt over One Hundred Thousand Dollars
($100,000) is reasonable.
6.4
No Accord and Satisfaction. If Tenant pays, or State otherwise receives, an amount less than
the full amount then due, State may apply such payment as it elects. In the absence of an election, the
payment or receipt shall be applied first to accrued taxes which State has advanced or may be obligated
to pay, then to other amounts advanced by State, then to late charges and accrued interest, and then to
the earliest rent due. State may accept any payment in any amount without prejudice to State’s right to
recover the balance of the rent or pursue any other right or remedy. No endorsement or statement on
any check, any payment, or any letter accompanying any check or payment shall constitute or be
construed as accord and satisfaction.
6.5
No Counterclaim, Setoff, or Abatement of Rent. Except as expressly set forth elsewhere in
this Lease, rent and all other sums payable by Tenant pursuant to this Lease shall be paid without the
requirement that State provide prior notice or demand, and shall not be subject to any counterclaim,
setoff, deduction, defense or abatement.

SECTION 7 IMPROVEMENTS
7.1

Improvements Defined.
(a)
Improvements. Consistent with RCW 79.105 through 79.145, Improvements are
additions within, upon, or attached to the land. This includes, but is not limited to, fill,
structures, bulkheads, docks, pilings, and other fixtures.
(b)
Personal Property. Personal property is defined as items that can be removed from the
Property without (1) injury to the Property or Improvements or (2) diminishing the
value or utility of the Property or Improvements.
(c)
State-Owned Improvements. State-Owned Improvements are Improvements made or
owned by State. State-Owned Improvements include any construction, alteration, or
addition to State-Owned Improvements made by Tenant.
(d)
Tenant-Owned Improvements. Tenant-Owned Improvements are Improvements made
by Tenant with State’s consent or acquired by Tenant from former tenant in accordance
with RCW 79.125.300 or 79.130.040.
(e)
Unauthorized Improvements. Unauthorized Improvements are Improvements made on
the Property without State’s prior consent or Improvements made by Tenant that are not
in conformance with plans submitted to and approved by the State.
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7.2
Existing Improvements. On the Commencement Date, the following Improvements are
located on the Property: None. The Improvements are Tenant-Owned Improvements.
7.3

Construction, Alteration, Replacement, and Modification.
(a)
Tenant shall not place, construct, remove, or demolish Improvements without State’s
prior written consent. State may deny consent if State determines that denial is in the
best interests of the State. State’s consent is not required for routine maintenance or
repair to Improvements made by the Tenant pursuant to its obligation to maintain the
Property in good order and repair. Routine maintenance or repair does not include
alteration, replacement, removal, or major repair of any Improvements on the Property.
Subsection 7.4 shall govern removal of Improvements at end of Lease.
(b)
Prior to any placement, construction, alteration, replacement, removal, or major repair
of any Improvements (whether State-Owned or Tenant-Owned), Tenant shall submit to
State plans and specifications that describe the proposed activity. If State does not
notify Tenant of its grant or denial of consent within sixty (60) days of submittal, State
waives the requirement for State’s written consent with regards to Tenant’s proposed
plans or activity.
(c)
Construction shall not commence until Tenant has obtained a performance and payment
bond in an amount equal to one hundred twenty-five percent (125%) of the estimated
cost of construction. The performance and payment bond shall be maintained until the
costs of construction, including all laborers and material persons, have been paid in full.
(d)
Upon completion of construction, Tenant shall promptly provide State with as-built
plans and specifications.
(e)
State shall not charge rent for authorized Improvements installed by Tenant during this
Lease, but State may charge rent for such Improvements when and if the Tenant or
successor obtains a subsequent use authorization for the Property and State has waived
the requirement for Improvements to be removed as provided in Subsection 7.4.

7.4

Disposition and Removal of Tenant-Owned Improvements at End of Lease.
(a)
Disposition.
(1)
Tenant shall remove Tenant-Owned Improvements upon the expiration,
termination, or cancellation of the Lease unless State waives the requirement for
removal.
(2)
Tenant-Owned Improvements remaining on the Property on the expiration,
termination or cancellation date shall become State-Owned Improvements
without payment by State, unless State elects otherwise. State may refuse or
waive ownership. If RCW 79.125.300 or 79.130.040 apply at the time this
Lease expires, Tenant may be entitled to payment by the new tenant for TenantOwned Improvements.
(3)
If Tenant-Owned Improvements remain on the Property after the expiration,
termination, or cancellation date without State’s actual or deemed consent, State
may remove all Improvements and Tenant shall pay the costs of removal and
disposal.
(b)
Conditions Under Which State May Waive Removal of Tenant-Owned Improvements.
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(1)

(c)

(d)

7.5

State has option to waive removal of any or all Tenant-Owned Improvements
whenever State determines that it is in the best interests of the State and
regardless of whether Tenant re-leases the Property.
(2)
If Tenant re-leases the Property, State may waive requirement remove TenantOwned Improvements. State also may consent to Tenant’s continued ownership
of Tenant-Owned Improvements.
(3)
If Tenant does not re-lease the Property, State has option to waive requirement
to remove Tenant-Owned Improvements upon consideration of a timely request
from Tenant, as follows:
(i)
Tenant must notify State at least one (1) year before the Termination
Date of its request to leave Tenant-Owned Improvements.
(ii)
State, within ninety (90) days, shall notify Tenant whether State consents
to any or all Tenant-Owned Improvements remaining. State has no
obligation to grant consent.
(iii)
State’s failure to respond to Tenant’s request to leave Improvements
within ninety (90) days shall be deemed a denial of the request.
Removal.
(1)
Tenant shall not remove or demolish Tenant-Owned Improvements without
State’s prior written consent.
(2)
At least ninety (90) days prior to planned removal and/or demolition, Tenant
shall submit to State plans and specifications that describe the proposed activity.
If regulatory permits are required for removal and/or demolition of
Improvements, Tenant shall submit plans and specifications at least sixty (60)
days before submitting permit applications to the regulatory agencies unless
Tenant and State otherwise agree to coordinate permit applications.
(3)
Within sixty (60) days of receiving Tenant’s plans and specifications, State shall
notify Tenant that States grants consent for removal and/or demolition as
proposed. State may impose additional conditions reasonably intended to
protect and preserve the Property. State also may waive removal of any or all
Improvements.
(4)
State’s failure to respond to Tenant’s submittal within sixty (60) days shall be a
waiver of the requirement for State’s consent and Tenant may commence with
the proposed activity.
Tenant’s Obligations if State Waives Removal.
(1)
Tenant shall not remove Improvements if State waives the requirement for
removal of any or all Tenant-Owned Improvements.
(2)
Tenant shall maintain such Improvements in accordance with this Lease until
the expiration, termination, or cancellation date. Tenant shall be liable to State
for cost of repair if Tenant causes or allows damage to Improvements State has
designated to remain.

Disposition of Unauthorized Improvements.
(a)
Unauthorized Improvements shall be the property of State, unless State elects
otherwise.
(b)
State, at its option, may either:
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(1)
(2)

7.6

Consent to Tenant ownership of the Improvements, or
Charge rent for use of the Improvements from the time of installation or
construction and
(i)
Require Tenant to remove the Improvements, in which case Tenant shall
pay rent for the Improvements until removal,
(ii)
Consent to Improvements remaining and Tenant shall pay rent for the
use of the Improvements, or
(iii)
Remove Improvements and Tenant shall pay for the cost of removal and
disposal, in which case Tenant shall pay rent for use of the
Improvements until removal and disposal.

Disposition of Personal Property.
(a)
Tenant retains ownership of Personal Property unless Tenant and State agree otherwise
in writing.
(b)
Tenant shall remove Personal Property from the Property by the Termination Date.
Tenant shall be liable for any and all damage to the Property and any Improvements that
may result from removal of Personal Property.
(c)
State, at its option, may sell or dispose of all Personal Property left on the Property after
the Termination Date.
(1)
If State conducts a sale of Personal Property, State shall apply proceeds first to
the State’s administrative costs in conducting the sale, second to payment of
amount that then may be due from the Tenant to the State, and State shall pay
the remainder, if any, to the Tenant.
(2)
If State disposes of Personal Property, Tenant shall pay for the cost of removal
and disposal.

7.7
Payment for Value of Aquaculture Product Left on Leasehold. All planted geoduck clams
resulting from Tenant’s aquaculture operation shall be Tenant-owned during the term of this Lease. If
Tenant leaves planted geoduck clams on the Property at expiration of the Lease, and if State
subsequently leases the Property within three years of expiration to another person for the purpose of
harvesting geoduck clams or conducting further geoduck aquaculture, that new tenant shall pay the
Tenant the value of planted geoduck remaining on the Property at the time the new tenant begins its
occupancy.

SECTION 8 ENVIRONMENTAL LIABILITY/RISK ALLOCATION
8.1

Definitions.
(a)
“Hazardous Substance” means any substance that now or in the future becomes
regulated or defined under any federal, state, or local statute, ordinance, rule, regulation,
or other law relating to human health, environmental protection, contamination,
pollution, or cleanup, including, but not limited to, the Resource Conservation and
Recovery Act (“RCRA”), 42 U.S.C. 6901 et. seq., as amended; Comprehensive
Environmental Response, Compensation and Liability Act of 1980 (“CERCLA”), 42
U.S.C. 9601 et seq., as amended; Washington’s Model Toxics Control Act (“MTCA”),
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(b)

(c)

Chapter 70.105 RCW, as amended; and Washington’s Sediment Management
Standards, WAC Chapter 173-204.
“Release or threatened release of Hazardous Substance” means a release or threatened
release as defined under any law described in Paragraph 8.1(a) or any similar event
defined under any such law.
“Utmost care” means such a degree of care as would be exercised by a very careful,
prudent, and competent person under the same or similar circumstances; the standard of
care established under MTCA, RCW 70.105D.040.

8.2

General Conditions.
(a)
Tenant’s obligations under this Section 8 extend to the area in, on, under, or above:
(1)
The Property and
(2)
Adjacent state-owned aquatic lands where a release or the presence of
Hazardous Substances arises from Tenant’s use of the Property.
(b)
Standard of Care.
(1)
Tenant shall exercise the utmost care with respect to Hazardous Substances.
(2)
Tenant shall exercise utmost care for the foreseeable acts or omissions of third
parties affecting Hazardous Substances, and the foreseeable consequences of
those acts or omissions, to the extent required to establish a viable, third-party
defense under the law, including – but not limited to – RCW 70.105D.040.

8.3

Current Conditions and Duty to Investigate.
(a)
State makes no representation about the condition of the Property. Hazardous
Substances may exist in, on, under, or above the Property.
(b)
This Lease does not impose a duty on State to conduct investigations or supply
information to Tenant about Hazardous Substances.
(c)
Tenant is responsible for conducting all appropriate inquiry and gathering sufficient
information concerning the Property and the existence, scope, and location of any
Hazardous Substances on the Property, or adjacent to the Property, that allows Tenant
to meet Tenant’s obligations under this Lease.

8.4

Use of Hazardous Substances.
(a)
Tenant, its subtenants, contractors, agents, employees, guests, invitees, or affiliates shall
not use, store, generate, process, transport, handle, release, or dispose of Hazardous
Substances, except in accordance with all applicable laws.
(b)
Tenant shall not undertake, or allow others to undertake by Tenant’s permission,
acquiescence, or failure to act, activities that:
(1)
Result in a release or threatened release of Hazardous Substances, or
(2)
Cause, contribute to, or exacerbate any contamination exceeding regulatory
cleanup standards whether the regulatory authority requires cleanup before,
during, or after Tenant’s occupancy of the Property.

8.5

Management of Contamination.
(a)
Tenant shall not undertake activities that:
(1)
Damage or interfere with the operation of remedial or restoration activities;
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(b)

(2)
Result in human or environmental exposure to contaminated sediments;
(3)
Result in the mechanical or chemical disturbance of on-site habitat mitigation.
If requested, Tenant shall allow reasonable access to:
(1)
Employees and authorized agents of the Environmental Protection Agency, the
Washington State Department of Ecology, health department, or other similar
environmental agencies; and
(2)
Potentially liable or responsible parties who are the subject of an order or
consent decree that requires access to the Property. Tenant may negotiate an
access agreement with such parties, but Tenant may not unreasonably withhold
such agreement.

8.6

Notification and Reporting.
(a)
Tenant shall immediately notify State if Tenant becomes aware of any of the following:
(1)
A release or threatened release of Hazardous Substances;
(2)
Any new discovery of or new information about a problem or liability related to,
or derived from, the presence of any Hazardous Substance;
(3)
Any lien or action arising from the foregoing;
(4)
Any actual or alleged violation of any federal, state, or local statute, ordinance,
rule, regulation, or other law pertaining to Hazardous Substances;
(5)
Any notification from the US Environmental Protection Agency (EPA) or the
Washington State Department of Ecology (DOE) that remediation or removal of
Hazardous Substances is or may be required at the Property.
(b)
Tenant’s duty to report under Paragraph 8.6(a) extends to the Property, adjacent stateowned aquatic lands where a release or the presence of Hazardous Substances could
arise from the Tenant’s use of the Property, and any other property used by Tenant in
conjunction with Tenant’s use of the Property where a release or the presence of
Hazardous Substances on the other property would affect the Property.
(c)
Tenant shall provide State with copies of all documents concerning environmental
issues associated with the Property, and submitted by Tenant to any federal, state or
local authorities. Documents subject to this requirement include, but are not limited to,
applications, reports, studies, or audits for National Pollution Discharge and Elimination
System Permits; Army Corps of Engineers permits; State Hydraulic Project Approvals
(HPA); State Water Quality certification; Substantial Development permit; and any
reporting necessary for the existence, location, and storage of Hazardous Substances on
the Property.

8.7

Indemnification.
(a)
“Liabilities” as used in this Subsection 8.7 means any claims, demands, proceedings,
lawsuits, damages, costs, expenses, fees (including attorneys’ fees and disbursements),
penalties, or judgments.
(b)
Tenant shall fully indemnify, defend, and hold State harmless from and against any
liabilities that arise out of, or are related to:
(1)
The use, storage, generation, processing, transportation, handling, or disposal of
any Hazardous Substance by Tenant, its subtenants, contractors, agents, invitees,
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(c)

(d)

guests, employees, affiliates, licensees, or permittees regardless of whether the
act occurs before, during, or after the Term of this Lease;
(2)
The release or threatened release of any Hazardous Substance, or the
exacerbation of any Hazardous Substance contamination resulting from any act
or omission of Tenant, its subtenants, contractors, agents, employees, guests,
invitees, or affiliates regardless of whether the release, threatened release, or
exacerbation occurs before, during, or after the Term of this Lease.
Tenant shall fully indemnify, defend, and hold State harmless for any and all liabilities
that arise out of or are in any way related to Tenant’s breach of obligations under
Subsection 8.5.
Third Parties.
(1)
Tenant has no duty to indemnify State for acts or omissions of third parties
unless Tenant fails to exercise utmost care with respect to the foreseeable acts or
omissions of the third party and the foreseeable consequences of those acts or
omissions to the extent required to establish a viable third-party defense under
the law, including – but not limited to – RCW 70.105D.040. Tenant’s thirdparty indemnification duty arises under the conditions described in
Subparagraph 8.7(d) (2).
(2)
If an administrative or legal proceeding arising from a release or threatened
release of Hazardous Substances finds or holds that Tenant failed to exercise
care as described in Subparagraph 8.7(d) (1), Tenant shall fully indemnify,
defend, and hold State harmless from and against any liabilities arising from the
acts or omissions of third parties in relation to the release or threatened release
of Hazardous Substances. This shall include any liabilities arising before the
finding or holding in the proceeding.

8.8

Reservation of Rights.
(a)
For any environmental liabilities not covered by the indemnification provisions of
Subsection 8.7, the parties expressly reserve and do not waive or relinquish any rights,
claims, immunities, causes of action, or defenses relating to the presence, release, or
threatened release of Hazardous Substances that either party may have against the other
under federal, state, or local laws, including, but not limited to, CERCLA, MTCA, and
the common law.
(b)
This Lease affects no right, claim, immunity, or defense either party may have against
third parties, and the parties expressly reserve all such rights, claims, immunities, and
defenses.
(c)
The provisions under this Section 8 do not benefit, or create rights for, third parties.
(d)
The allocations of risks, liabilities, and responsibilities set forth above do not release
either party from, or affect the liability of either party for, claims or actions by federal,
state, or local regulatory agencies concerning Hazardous Substances.

8.9

Cleanup.
(a)
If Tenant’s act, omission, or breach of obligation under Subsection 8.4 results in a
release of Hazardous Substances, Tenant shall, at Tenant’s sole expense, promptly take
all actions necessary or advisable to clean up the Hazardous Substances in accordance
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(b)

(c)

8.10

with applicable law. Cleanup actions shall include, without limitation, removal,
containment, and remedial actions.
Tenant’s obligation to undertake a cleanup under Section 8 shall be limited to those
instances where the Hazardous Substances exist in amounts that exceed the threshold
limits of any applicable regulatory cleanup standards.
At the State’s discretion, Tenant may undertake a cleanup of the Property pursuant to
the Washington State Department of Ecology’s Voluntary Cleanup Program, provided
that Tenant cooperates with State (DNR) in development of cleanup plans. Tenant shall
not proceed with Voluntary Cleanup without State (DNR) approval of final plans.
Nothing in the operation of this provision shall be construed as an agreement by State
(DNR) that the Voluntary Cleanup complies with any laws or with the provisions of this
Lease. Tenant’s completion of a Voluntary Cleanup shall not be a release from or
waiver of any obligation for Hazardous Substances under this Lease.

Sampling by State, Reimbursement, and Split Samples.
(a)
State may conduct sampling, tests, audits, surveys, or investigations (“Tests”) of the
Property at any time to determine the existence, scope, or effects of Hazardous
Substances.
(b)
If such Tests, along with any other information, demonstrate the existence, release, or
threatened release of Hazardous Substances arising out of any action, inaction, or event
described or referred to in Subsection 8.4, above, Tenant shall promptly reimburse State
for all costs associated with such Tests.
(c)
State shall not seek reimbursement for any Tests under this Subsection 8.10 unless State
provides Tenant written notice of its intent to conduct any Tests at least thirty (30)
calendar days prior to undertaking such Tests, except when such Tests are in response
to an emergency. Tenant shall reimburse State for Tests performed in response to an
emergency if State has provided such notice as is reasonably practical.
(d)
Tenant shall be entitled to obtain split samples of any Test samples obtained by State,
but only if Tenant provides State with written notice requesting such samples within
twenty (20) calendar days of the date Tenant is deemed to have received notice of
State’s intent to conduct any non-emergency Tests. Tenant solely shall bear the
additional cost, if any, of split samples. Tenant shall reimburse State for any additional
costs caused by split sampling within thirty (30) calendar days after State sends Tenant
a bill with documentation for such costs.
(e)
Within sixty (60) calendar days of a written request (unless otherwise required pursuant
to Paragraph 8.6(c), above), either party to this Lease shall provide the other party with
validated final data, quality assurance/quality control information, and chain of custody
information, associated with any Tests of the Property performed by or on behalf of
State or Tenant. There is no obligation to provide any analytical summaries or expert
opinion work product.

SECTION 9 ASSIGNMENT AND SUBLETTING
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9.1
State Consent Required. Tenant shall not sell, convey, mortgage, assign, pledge, sublet, or
otherwise transfer or encumber all or any part of Tenant’s interest in this Lease or the Property without
State’s prior written consent, which shall not be unreasonably conditioned or withheld, so long as the
Lease is not in default. State may withhold consent at its sole discretion if the Lease is in default.
(a)
In determining whether to consent, State may consider, among other items, the
proposed transferee’s financial condition, business reputation and experience, the nature
of the proposed transferee’s business, the then-current value of the Property, and such
other factors as may reasonably bear upon the suitability of the transferee as a tenant of
the Property. State may refuse its consent to any sale, conveyance, mortgage,
assignment, pledge, sublet, or other transfer or encumbrance if said transfer will result
in a subdivision of the leasehold. Tenant shall submit information regarding any
proposed transferee to State at least thirty (30) days prior to the date of the proposed
transfer.
(b)
State reserves the right to condition its consent upon:
(1)
Changes in the terms and conditions of this Lease, including, but not limited to,
the Annual Rent; and/or
(2)
The agreement of Tenant or transferee to conduct Tests for Hazardous
Substances on the Property or on other property owned or occupied by Tenant or
the transferee.
(c)
Each permitted transferee shall assume all obligations under this Lease, including the
payment of rent. No assignment, sublet, or transfer shall release, discharge, or
otherwise affect the liability of Tenant.
(d)
State’s consent under this Subsection 9.1 does not constitute a waiver of any claims
against Tenant for the violation of any term of this Lease.
9.2
Rent Payments Following Assignment. The acceptance by State of the payment of rent
following an assignment or other transfer shall not constitute consent to any assignment or transfer.
9.3

Terms of Subleases.
(a)
Tenant shall submit the terms of all subleases to State for approval.
(b)
All subleases shall meet the following requirements:
(1)
The sublease shall be consistent with and subject to all the terms and conditions
of this Lease;
(2)
The sublease shall confirm that this Lease shall control if the terms of the
sublease conflict with the terms of this Lease;
(3)
The term of the sublease (including any period of time covered by a renewal
option) shall end before the Termination Date of the initial Term or any renewal
term;
(4)
The sublease shall terminate if this Lease terminates, whether upon expiration of
the Term, failure to exercise an option to renew, cancellation by State, surrender,
or for any other reason;
(5)
The subtenant shall receive and acknowledge receipt of a copy of this Lease;
(6)
The sublease shall prohibit the prepayment to Tenant by the subtenant of more
than the annual rent – OR - monthly installment – OR - quarterly installment;
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(7)
(8)
(9)
(10)
(11)

The sublease shall identify the rental amount to be paid to Tenant by the
subtenant;
The sublease shall confirm that there is no privity of contract between the
subtenant and State;
The sublease shall require removal of the subtenant’s Improvements and trade
fixtures upon termination of the sublease;
The subtenant’s permitted use shall be within the Permitted Use authorized by
this Lease; and
The sublease shall require the subtenant to meet all obligations of Tenant under
Section 10, Indemnification and Insurance.

9.4
Event of Assignment. If Tenant is a corporation, dissolution of the corporation or a transfer
(by one or more transactions) of a majority of the voting stock of Tenant shall be deemed an
assignment of this Lease. If Tenant is a partnership, dissolution of the partnership or a transfer (by one
or more transactions) of the controlling interest in Tenant shall be deemed an assignment of this Lease.

SECTION 10 INDEMNITY, FINANCIAL SECURITY, INSURANCE
10.1

Indemnity.
(a)
Tenant shall indemnify, defend, and hold State, its employees, officers, and agents
harmless from any and all claims arising out of the use, occupation, or control of the
Property by Tenant, its subtenants, contractors, agents, invitees, guests, employees,
affiliates, licensees, or permittees.
(b)
“Claim” as used in this Subsection 10.1 means any financial loss, claim, suit, action,
damages, expenses, fees (including attorneys’ fees), penalties, or judgments attributable
to bodily injury, sickness, disease, death, and damages to tangible property, including,
but not limited to, land, aquatic life, and other natural resources. “Damages to tangible
property” includes, but is not limited to, physical injury to the Property and damages
resulting from loss of use of the Property.
(c)
State shall not require Tenant to indemnify, defend, and hold State harmless for claims
that arise solely out of the willful or negligent act of State or State’s elected officials,
employees, or agents.
(d)
Tenant waives its immunity under Title 51 RCW to the extent it is required to
indemnify, defend, and hold State and its agencies, officials, agents, or employees
harmless.
(e)
Section 8, Environmental Liability/Risk Allocation, exclusively shall govern Tenant’s
liability to State for Hazardous Substances and its obligation to indemnify, defend, and
hold State harmless for Hazardous Substances.

10.2

Insurance Terms.
(a)
Insurance Required.
(1)
At its own expense, Tenant shall procure and maintain during the Term of this
Lease, the insurance coverages and limits described in this Subsection 10.2 and
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(b)

(c)

(d)

(e)

(f)
Geoduck Lease

in Subsection 10.3, Insurance Types and Limits. Failure to maintain the
required insurance may result in termination of this Lease at the State’s option.
(2)
All insurance should be issued by an insurance company or companies admitted
to do business in the State of Washington and have a rating of A- or better by
the most recently published edition of Best’s Reports. State’s risk manager shall
review and approve any exception before acceptance by State. If an insurer is
not admitted, the insurance policies and procedures for issuing the insurance
policies shall comply with Chapter 48.15 RCW and 284-15 WAC.
(3)
The State of Washington, the Department of Natural Resources, its elected and
appointed officials, agents, and employees shall be named as an additional
insured on all general liability, excess, umbrella, property, builder’s risk, and
pollution legal liability insurance policies.
(4)
All insurance provided in compliance with this Lease shall be primary as to any
other insurance or self-insurance programs afforded to or maintained by State.
Waiver.
(1)
Tenant waives all rights against State for recovery of damages to the extent
insurance maintained pursuant to this Lease covers these damages.
(2)
Except as prohibited by law, Tenant waives all rights of subrogation against
State for recovery of damages to the extent that they are covered by insurance
maintained pursuant to this lease.
Proof of Insurance.
(1)
Tenant shall provide State with a certificate(s) of insurance executed by a duly
authorized representative of each insurer, showing compliance with insurance
requirements specified in this Lease and, if requested, copies of policies to State.
(2)
The certificate(s) of insurance shall reference additional insureds and the Lease
number.
(3)
Receipt of such certificates or policies by State does not constitute approval by
State of the terms of such policies.
State shall be provided written notice before cancellation or non-renewal of any
insurance required by this Lease, in accordance with the following:
(1)
Insurers subject to RCW 48.18 (admitted and regulated by the Insurance
Commissioner): If cancellation is due to non-payment of premium, State shall
be given ten (10) days’ advance notice of cancellation; otherwise, State shall be
provided forty-five (45) days’ advance notice of cancellation or non-renewal.
(2)
Insurers subject to RCW 48.15 (surplus lines): If cancellation is due to nonpayment of premium, State shall be given ten (10) days’ advance notice of
cancellation; otherwise, State shall be provided forty-five (45) days’ advance
notice of cancellation or non-renewal.
Adjustments in Insurance Coverage.
(1)
State may impose changes in the limits of liability for all types of insurance as it
deems necessary.
(2)
New or modified insurance coverage shall be in place within thirty (30) days
after State requires changes in the limits of liability.
If Tenant fails to procure and maintain the insurance described above within fifteen (15)
days after Tenant receives a notice to comply from State, at its option, State shall either:
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(1)
(2)

(g)

10.3

Deem the failure an Event of Default under Section 14, or
State shall have the right to procure and maintain comparable substitute
insurance and to pay the premiums. Upon demand, Tenant shall pay to State the
full amount paid by State, together with interest at the rate provided in
Subsection 6.2 from the date of State’s notice of the expenditure until Tenant’s
repayment.
General Terms.
(1)
State does not represent that coverage and limits required under this Lease will
be adequate to protect Tenant.
(2)
Coverage and limits shall not limit Tenant’s liability for indemnification and
reimbursements granted to State under this Lease.
(3)
Any insurance proceeds payable by reason of damage or destruction to property
shall be first used to restore the real property covered by this Lease, then to pay
the cost of the reconstruction, then to pay the State any sums in arrears, and then
to Tenant.

Insurance Types and Limits.
(a)
General Liability Insurance.
(1)
Tenant shall maintain commercial general liability insurance (CGL) or marine
general liability (MGL) covering claims for bodily injury, personal injury, or
property damage arising on the Property and/or arising out of Tenant’s use,
occupation, or control of the Property and, if necessary, commercial umbrella
insurance with a limit of not less than One Million Dollars ($1,000,000) per
each occurrence. If such CGL or MGL insurance contains aggregate limits, the
general aggregate limit shall be at least twice the “each occurrence” limit. CGL
or MGL insurance shall have products-completed operations aggregate limit of
at least two times the “each occurrence” limit.
(2)
CGL insurance shall be written on Insurance Services Office (ISO) Occurrence
Form CG 00 01 (or a substitute form providing equivalent coverage). All
insurance shall cover liability arising out of premises, operations, independent
contractors, products completed operations, personal injury and advertising
injury, and liability assumed under an insured contract (including the tort
liability of another party assumed in a business contract) and contain separation
of insured (cross-liability) condition.
(3)
MGL insurance shall have no exclusions for non-owned watercraft.
(b)
Workers’ Compensation.
(1)
State of Washington Workers’ Compensation.
(i)
Tenant shall comply with all State of Washington workers’
compensation statutes and regulations. Workers’ compensation coverage
shall be provided for all employees of Tenant. Coverage shall include
bodily injury (including death) by accident or disease, which arises out
of or in connection with Tenant’s use, occupation, and control of the
Property.
(ii)
If Tenant fails to comply with all State of Washington workers’
compensation statutes and regulations and State incurs fines or is
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(c)

(d)

Geoduck Lease

required by law to provide benefits to or obtain coverage for such
employees, Tenant shall indemnify State. Indemnity shall include all
fines; payment of benefits to Tenant, employees, or their heirs or legal
representatives; and the cost of effecting coverage on behalf of such
employees.
(2)
Longshore and Harbor Worker’s Act. Certain work or services under this Lease
may require insurance coverage for longshore and harbor workers other than
seaman as provided in the Longshore and Harbor Worker’s Compensation Act
(33 U.S.C. Section 901 et. seq.). Failure to obtain coverage in the amount
required by law may result in civil and criminal liabilities. Tenant is fully
responsible for ascertaining if such insurance is required and shall maintain
insurance in compliance with this Act. Tenant is responsible for all civil and
criminal liability arising from failure to maintain such coverage.
(3)
Jones Act. Certain work or services under this Lease may require insurance
coverage for seamen injured during employment resulting from negligence of
the owner, master, or fellow crew members as provided in 46 U.S.C. Section
688. Failure to obtain coverage in the amount required by law may result in
civil and criminal liabilities. Tenant is fully responsible for ascertaining if such
insurance is required and shall maintain insurance in compliance with this Act.
Tenant is responsible for all civil and criminal liability arising from failure to
maintain such coverage.
Employer’s Liability Insurance. Tenant shall procure employer’s liability insurance,
and, if necessary, commercial umbrella liability insurance with limits not less than One
Million Dollars ($1,000,000) each accident for bodily injury by accident or One Million
Dollars ($1,000,000) each employee for bodily injury by disease.
Property Insurance.
(1)
Tenant shall buy and maintain property insurance covering all real property and
fixtures, equipment, tenant improvements and betterments (regardless of
whether owned by Tenant or State). Such insurance shall be written on an all
risks basis and, at minimum, cover the perils insured under ISO Special Causes
of Loss Form CP 10 30, and cover the full replacement cost of the property
insured. Such insurance may have commercially reasonable deductibles. Any
coinsurance requirement in the policy shall be waived. State shall be included
as an insured and a loss payee under the property insurance policy.
(2)
Tenant shall buy and maintain boiler and machinery insurance required by
contract documents or by law, covering all real property and fixtures,
equipment, tenant improvements and betterments (regardless of whether owned
by Tenant or State) from loss or damage caused by the explosion of boilers,
fired or unfired vessels, electric or steam generators, or pipes.
(3)
In the event of any loss, damage, or casualty which is covered by one or more of
the types of insurance described above, the parties to this Lease shall proceed
cooperatively to settle the loss and collect the proceeds of such insurance, which
shall be held in trust by State, including interest earned by State on such
proceeds, for use according to the terms of this Lease. The parties shall use
insurance proceeds in accordance with Subparagraph 10.2(g)(3).
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(4)

(e)

10.4

When sufficient funds are available, using insurance proceeds described above,
the parties shall continue with reasonable diligence to prepare plans and
specifications for, and thereafter carry out, all work necessary to:
(i)
Repair and restore damaged building(s) and/or Improvements to their
former condition, or
(ii)
Replace and restore damaged building(s) and/or Improvements with a
new building(s) and/or Improvements on the Property of a quality and
usefulness at least equivalent to, or more suitable than, damaged
building(s) and/or Improvements.
Business Auto Policy Insurance.
(1)
Tenant shall maintain business auto liability insurance and, if necessary,
commercial umbrella liability insurance with a limit not less than One Million
Dollars ($1,000,000) per accident. Such insurance shall cover liability arising
out of “Any Auto.
(2)
Business auto coverage shall be written on ISO Form CA 00 01, or substitute
liability form providing equivalent coverage. If necessary, the policy shall be
endorsed to provide contractual liability coverages and cover a “covered
pollution cost or expense” as provided in the 1990 or later editions of CA 00 01.

Financial Security.
(a)
At its own expense, Tenant shall procure and maintain during the Term of this Lease a
corporate security bond or provide other financial security that State, at its option, may
approve (“Security”). The Security shall be in an amount equal to Five Thousand
Dollars ($5,000.00), which is consistent with RCW 79.105.330, and shall secure
Tenant’s performance of its obligations under this Lease, with the exception of the
obligations under Section 8, Environmental Liability/Risk Allocation. Tenant’s failure
to maintain the Security in the required amount in force at all times during the Term of
this Lease shall constitute a breach of this Lease.
(b)
All Security shall be in a form acceptable to the State.
(1)
Bonds should be issued by companies admitted to do business within the State
of Washington and have a rating of A-, Class VII or better, in the most recently
published edition of Best’s Reports. State’s risk manager shall review and
approve any exception before acceptance by State.
(2)
Letters of credit, if approved by State, shall be irrevocable, allow State to draw
funds at will, provide for automatic renewal, and comply with RCW 62A.5-101,
et. seq.
(3)
Savings account assignments, if approved by State, shall allow State to draw
funds at will.
(c)
Adjustment in Amount of Security.
(1)
State may require an adjustment in the amount of Security:
(i)
At the same time as revaluation or adjustment of the Annual Rent,
(ii)
As a condition of approval of assignment or sublease of this Lease,
(iii)
Upon a material change in the condition or disposition of any
Improvements,
(iv)
Upon a change in the Permitted Use, or

Geoduck Lease

Page 20 of 32

Lease No. 20-091719

(v)
Immediately prior to and during crop harvest.
Tenant shall deliver a new or modified form of Security to State within thirty
(30) days after State has required adjustment of the amount of the Security.
Upon any default by Tenant in its obligations under this Lease, State may collect on the
Security to offset the liability of Tenant to State. Collection on the Security shall not
relieve Tenant of liability, shall not limit any of State’s other remedies, and shall not
reinstate or cure the default or prevent termination of the Lease because of the default.

(2)
(d)

SECTION 11 MAINTENANCE AND REPAIR
11.1 State’s Repairs. This Lease does not obligate State to make any alterations, maintenance,
replacements, or repairs in, on, or about the Property, or any part thereof, during the Term.
11.2

Tenant’s Repairs, Alteration, Maintenance and Replacement.
(a)
Tenant shall, at its sole cost and expense, keep and maintain the Property and all
Improvements (regardless of ownership) in good order and repair, in a clean, attractive,
and safe condition. Tenant’s obligations under this Subsection 11.2 shall be in addition
to Tenant’s obligations under Subsections 2.2 and 3.3 of this Lease.
(b)
Tenant shall, at its sole cost and expense, make any and all additions, repairs,
alterations, maintenance, replacements, or changes to the Property or to any
Improvements on the Property which may be required by any public authority.
(c)
Tenant shall make all additions, repairs, alterations, replacements, or changes to the
Property and to any Improvements on the Property in accordance with Section 7,
Improvements, above. Section 7 shall govern ownership.

SECTION 12 DAMAGE OR DESTRUCTION
12.1

Notice and Repair.
(a)
In the event of any damage to or destruction of the Property or any Improvements,
Tenant shall promptly give written notice to State. Unless otherwise agreed in writing,
Tenant shall promptly reconstruct, repair, or replace the Property and any
Improvements as nearly as possible to its condition immediately prior to the damage or
destruction.
(b)
State shall not be deemed to have actual knowledge of the damage or destruction of the
Property or any Improvements without Tenant’s written notice.

12.2 State’s Waiver of Claim. State does not waive any claims for damage or destruction of the
Property unless State provides written notice to Tenant of each claim waived. No claim is waived
unless State waives with specificity.
12.3 Insurance Proceeds. Tenant’s duty to reconstruct, repair, or replace any damage or
destruction of the Property or any Improvements on the Property shall not be conditioned upon the
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availability of any insurance proceeds to Tenant from which the cost of repairs may be paid. The
parties shall use insurance proceeds in accordance with Subparagraph 10.2(g)(3).
12.4 Rent in the Event of Damage or Destruction. Unless this Lease is terminated by mutual
agreement, there shall be no abatement or reduction in rent during such reconstruction, repair, and
replacement.
12.5 Default at the Time of Damage or Destruction. In the event Tenant is in default under the
terms of this Lease at the time damage or destruction occurs, State may elect to terminate the Lease
and State shall then have the right to retain any and all insurance proceeds payable as a result of the
damage or destruction.

SECTION 13 CONDEMNATION
13.1

Definitions.
(a)
Taking. The term “taking,” as used in this Lease, means that an entity authorized by
law exercises the power of eminent domain, either by judgment or settlement in lieu of
judgment, over all or any portion of the Property and any Improvements. Taking
includes any exercise of eminent domain on any portion of the Property and
Improvements that, in the judgment of the State, prevents or renders impractical the
Permitted Use. A total taking occurs when the entire Property is taken. A partial taking
occurs when the taking does not constitute a total taking as defined above.
(b)
Voluntary Conveyance. The terms “total taking” and “partial taking” shall include a
voluntary conveyance, in lieu of formal court proceedings, to any agency, authority,
public utility, person, or corporate entity empowered to condemn property.
(c)
Date of Taking. The term “date of taking” shall mean the date upon which title to the
Property or a portion of the Property passes to and vests in the condemner or the
effective date of any order for possession if issued prior to the date title vests in the
condemner.

13.2 Effect of Taking. If during the Term there shall be a total taking, the leasehold estate of
Tenant in the Property shall terminate as of the date of taking. If this Lease is terminated, in whole or
in part, all rentals and other charges payable by Tenant to State and attributable to the Property taken
shall be paid by Tenant up to the date of taking. If Tenant has pre-paid rent, Tenant will be entitled to
a refund of the pro rata share of the pre-paid rent attributable to the period after the date of taking. In
the event of a partial taking, there shall be a partial abatement of rent from the date of taking in a
percentage equal to the percentage of Property taken.
13.3

Allocation of Award.
(a)
In the event of any condemnation, the award shall be allocated between State and
Tenant based upon the ratio of the fair market value of (1) Tenant’s leasehold estate and
Tenant-Owned Improvements on the Property and (2) State’s interest in the Property;
the reversionary interest in Tenant-Owned Improvements, if any; and State-Owned
Improvements.
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(b)
(c)

In the event of a partial taking, this ratio will be computed on the basis of the portion of
Property or Improvements taken.
If Tenant and State are unable to agree on the allocation, it shall be submitted to binding
arbitration in accordance with the rules of the American Arbitration Association.

SECTION 14 DEFAULT AND REMEDIES
14.1 Default Defined. Tenant shall be in default of this Lease on the occurrence of any of the
following:
(a)
Failure to pay Annual Rent or other expenses when due;
(b)
Failure to comply with any law, regulation, policy, or order of any lawful governmental
authority;
(c)
Failure to comply with any other provision of this Lease;
(d)
Proceedings are commenced by or against Tenant under any bankruptcy act or for the
appointment of a trustee or receiver of Tenant’s property.
14.2

Tenant’s Right to Cure.
(a)
A default shall become an event of default (“Event of Default”) if Tenant fails to cure
the default within the applicable cure period after State provides Tenant with written
notice of default, which specifies the nature of the default.
(b)
The cure period shall be sixty (60) days.
(c)
State may elect to deem a default by Tenant as an Event of Default if the default occurs
within six (6) months after a default by Tenant for which State has provided notice and
opportunity to cure. This Paragraph 14.2 is effective regardless of whether the first and
subsequent defaults are of the same nature.

14.3

Remedies.
(a)
Upon an Event of Default, State may terminate this Lease and remove Tenant by
summary proceedings or otherwise.
(b)
Without terminating this Lease, State may also relet the Property on any terms and
conditions as State in its sole discretion may decide are appropriate.
(1)
If State elects to relet, rent received by it shall be applied: (1) to the payment of
any indebtedness other than rent due from Tenant to State; (2) to the payment of
any cost of such reletting; (3) to the payment of the cost of any alterations and
repairs to the Property; and (4) to the payment of rent and leasehold excise tax
due and unpaid under this Lease. State shall hold and apply any balance to
Tenant’s future rent as it becomes due.
(2)
Tenant shall be responsible for any deficiency created by the reletting during
any month and shall pay the deficiency monthly.
(3)
At any time after reletting, State may elect to terminate this Lease for the
previous Event of Default.
(c)
State’s reentry or repossession of the Property under Paragraph 14.3(b) shall not be
construed as an election to terminate this Lease or cause a forfeiture of rents or other
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charges to be paid during the balance of the Term, unless State gives a written notice of
termination to Tenant or termination is decreed by legal proceedings.

SECTION 15 ENTRY BY STATE
State shall have the right to enter the Property at any reasonable hour to inspect for compliance with
the terms of this Lease. State’s failure to inspect the Property shall not constitute a waiver of any
rights or remedies under this Lease.

SECTION 16 DISCLAIMER OF QUIET ENJOYMENT
16.1

No Guarantee or Warranty.
(a)
State believes that this Lease is consistent with the Public Trust Doctrine and that none
of the third-party interests identified in Paragraph 1.1(b) will materially or adversely
affect Tenant’s right of possession and use of the Property, but State makes no
guarantee or warranty to that effect.
(b)
State disclaims and Tenant releases State from any claim for breach of any implied
covenant of quiet enjoyment. This disclaimer and release includes, but is not limited to,
interference arising from exercise of rights under the Public Trust Doctrine; Treaty
rights held by Indian Tribes; and the general power and authority of State and the
United States with respect to aquatic lands and navigable waters.
(c)
Tenant shall be responsible for determining the extent of its right to possession and for
defending its leasehold interest.

16.2 In the Event of Eviction by Third Party. In the event Tenant is evicted from the Property by
reason of successful assertion of any of the rights of any third party, this Lease shall terminate as of the
date of the eviction. In the event of a partial eviction, Tenant’s rent obligations shall abate as of the
date of the partial eviction, in direct proportion to the extent of the eviction, but in all other respects,
this Lease shall remain in full force and effect.

SECTION 17 NOTICE
Any notices required or permitted under this Lease may be personally delivered, delivered by facsimile
machine, or mailed by certified mail, return receipt requested, to the following addresses or to such
other places as the parties may direct in writing from time to time:
State:
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Tenant:

STEVEN M. AND VICKI M. WILSON
240 SE Arcadia Point Rd
Shelton, WA 98584

A notice shall be deemed given and delivered upon personal delivery, upon receipt of a confirmation
report if delivered by facsimile machine, or three (3) days after being mailed as set forth above,
whichever is applicable. All notices must identify the lease number to which the notice pertains.
Notices transmitted by facsimile machine shall state the number of pages contained in the notice,
including the transmittal page, if any.

SECTION 18 MISCELLANEOUS
18.1 Authority. Tenant and the person or persons executing this Lease on behalf of Tenant
represent that Tenant is qualified to do business in the State of Washington, that Tenant has full right
and authority to enter into this Lease, and that each and every person signing on behalf of Tenant is
authorized to do so. Upon State’s request, Tenant will provide evidence satisfactory to State
confirming these representations. This Lease is entered into by State pursuant to the authority granted
it in Chapters 79.105 to 79.135 RCW and the Constitution of the State of Washington.
18.2 Successors and Assigns. This Lease shall be binding upon and inure to the benefit of the
parties, their successors, and assigns.
18.3 Headings. The headings used in this Lease are for convenience only and in no way define,
limit, or extend the scope of this Lease or the intent of any provision.
18.4 Entire Agreement. This Lease, including the exhibits and addenda, if any, contains the entire
agreement of the parties. All prior and contemporaneous agreements, promises, representations, and
statements relating to this transaction or to the Property, if any, are merged into this Lease.
18.5

Waiver.
(a)
The waiver by State of any breach or default of any term, covenant, or condition of this
Lease shall not be deemed a waiver of such term, covenant, or condition; of any
subsequent breach or default of the same; or of any other term, covenant, or condition
of this Lease. State’s acceptance of a rental payment shall not be construed to be a
waiver of any preceding or existing breach other than the failure to pay the particular
rental payment that was accepted.
(b)
The renewal of the Lease, extension of the Lease, or the issuance of a new lease to
Tenant, shall not constitute waiver of State’s ability to pursue any rights or remedies
under the Lease.

18.6 Cumulative Remedies. The rights and remedies of State under this Lease are cumulative and
in addition to all other rights and remedies afforded to State by law or equity or otherwise.
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18.7 Time is of the Essence. TIME IS OF THE ESSENCE as to each and every provision of this
Lease.
18.8 Language. The word “Tenant” as used in this Lease shall be applicable to one or more
persons, as the case may be. The singular shall include the plural, and the neuter shall include the
masculine and feminine. If there is more than one Tenant, their obligations shall be joint and several.
The word “persons,” whenever used, shall include individuals, firms, associations, and corporations.
18.9 Invalidity. If any provision of this Lease shall prove to be invalid, void, or illegal, it shall in
no way affect, impair, or invalidate any other provision of this Lease.
18.10 Applicable Law and Venue. This Lease shall be interpreted and construed in accordance with
the laws of the State of Washington. Any reference to a statute shall mean that statute as presently
enacted or hereafter amended or superseded. Venue for any action arising out of or in connection with
this Lease shall be in the Superior Court for Thurston County, Washington.
18.11 Recordation. At Tenant’s expense and no later than thirty (30) days after receiving the fullyexecuted Lease, Tenant shall record this Lease in the county in which the Property is located. Tenant
shall include the parcel number of the upland property used in conjunction with the Property, if any.
Tenant shall provide State with recording information, including the date of recordation and file
number. If Tenant fails to record this Lease, State may record it and Tenant shall pay the costs of
recording upon State’s demand.
18.12 Modification. Any modification of this Lease must be in writing and signed by the parties.
Oral representations or statements shall not bind either party.
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18.13 Survival. Any obligations of Tenant which are not fully performed upon termination of this
Lease shall not cease, but shall continue as obligations until fully performed.
THIS AGREEMENT requires the signature of all parties and is executed as of the date of the last
signature below.
STEVEN M. WILSON
Dated: _____________________, 20__

__________________________________
By:
STEVEN M. WILSON
Title:
Title
Address: 240 SE Arcadia Point Rd
Shelton, WA 98584
Phone:
360-426-4367

STATE OF WASHINGTON
DEPARTMENT OF NATURAL RESOURCES
Dated: _____________________, 20__

__________________________________
By:
NAME (UPPERCASE)
Title:
Title
Address: Address
City, State, Zip

Approved as to form this
21 day of October 2014
Terry Pruit, Assistant Attorney General
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REPRESENTATIVE ACKNOWLEDGMENT

STATE OF Washington
County of Mason

)
) ss.
)

I certify that I know or have satisfactory evidence that SIGNATURE AUTHORITY NAME
(UPPERCASE) is the person who appeared before me, and said person acknowledged that (he/she)
signed this instrument, on oath stated that (he/she) was authorized to execute the instrument and
acknowledged it as the Type of Authority of Name of Corporation to be the free and voluntary act of
such party for the uses and purposes mentioned in the instrument.
Dated: _____________________, 20__

_________________________________
(Signature)

(Seal or stamp)
___________________________________
(Print Name)
Notary Public in and for the State of
Washington, residing at
___________________________________
My appointment expires _______________
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INDIVIDUAL ACKNOWLEDGMENT

STATE OF STATE
County of County

)
) ss.
)

I certify that I know or have satisfactory evidence that SIGNATURE AUTHORITY NAME
(UPPERCASE) is the person who appeared before me, and said person acknowledged that (he/she)
signed this instrument and acknowledged it to be (his/her) free and voluntary act for the uses and
purposes mentioned in this instrument.

Dated: _____________________, 20__

___________________________________
(Signature)

(Seal or stamp)
___________________________________
(Print Name)
Notary Public in and for the State of
Washington, residing at
__________________________________
My appointment expires_______________
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STATE ACKNOWLEDGMENT

STATE OF WASHINGTON )
) ss.
County of County
)

I certify that I know or have satisfactory evidence that SIGNATURE AUTHORITY NAME
(UPPERCASE) is the person who appeared before me, and said person acknowledged that (he/she)
signed this instrument, on oath stated that (he/she) was authorized to execute the instrument and
acknowledged it as the Type of Authority of the Department of Natural Resources, to be the free and
voluntary act of such party for the uses and purposes mentioned in the instrument.
Dated: _____________________, 20__

_________________________________
(Signature)

(Seal or stamp)
___________________________________
(Print Name)
Notary Public in and for the State of
Washington, residing at
___________________________________
My appointment expires _______________
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EXHIBIT A
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Exhibit B
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From:
To:
Cc:
Subject:
Date:

LARSON, BRYAN (DNR)
MEAD, MARILYN (DNR)
PRUITT, BRAD (DNR)
Letter to Bank
Tuesday, January 13, 2015 3:12:14 PM

Marilyn,
I am working on one of the Geoduck Aquaculture Leases, and the proponent would like to get a
Savings Account Assignment or a CD for the Financial Security.
The proponent is saying the bank needs a letter from DNR outlining what is needed.
Can you point me in the right direction on this?
Thanks,
Bryan

Bryan Larson
Shellfish Program Specialist
Washington State Department of Natural Resources
360-902-1025
bryan.larson@dnr.wa.gov
www.dnr.wa.gov

From:
To:
Cc:
Subject:
Date:

LARSON, BRYAN (DNR)
"wilson99aps@aol.com"
PRUITT, BRAD (DNR)
May 1st- Site Visit
Tuesday, January 28, 2014 4:41:00 PM

Steve,
I am sending this email as a follow up to our phone conversation today in regards to the May 1st site
visit scheduled at the Arcadia Point site.
As I mentioned on the phone, we will also be going to the Wilson Point site so I am not sure on the
timing yet.
Thanks,
Bryan

Bryan Larson
Shellfish Program Specialist
Washington State Department of Natural Resources
360-902-1025
bryan.larson@dnr.wa.gov
www.dnr.wa.gov

From:
To:
Cc:
Subject:
Date:

LARSON, BRYAN (DNR)
wilson99aps@aol.com
PRUITT, BRAD (DNR)
Meeting
Tuesday, March 31, 2015 9:17:00 AM

Steve,
Brad asked me to set up a meeting after you return from vacation.
Please let me know if a phone conference would work or if you want to come into the office for a
discussion on the monitoring paper I sent a few weeks back.
This will also give us a chance to setup the final timeline for finishing up the lease.
Thanks,
Bryan

Bryan Larson
Shellfish Program Specialist
Washington State Department of Natural Resources
360-902-1025
bryan.larson@dnr.wa.gov
www.dnr.wa.gov

From:
To:
Cc:
Subject:
Date:
Attachments:

PRUITT, BRAD (DNR)
Wilson99APS@aol.com
LARSON, BRYAN (DNR)
Notice of Final Determination
Tuesday, January 13, 2015 3:02:43 PM
Final Signed NFD.pdf

Steve, attached is the SEPA final notice of determination for the Arcadia Point Site.
If you have any questions please call me.
Brad

Brad Pruitt
Aquaculture Program Manager
Aquatic Resources Division
(360) 902-1083
Fax (360) 902-1786
Brad.pruitt@dnr.wa.gov

From:
To:
Cc:
Subject:
Date:

LARSON, BRYAN (DNR)
"wilson99aps@aol.com"
PRUITT, BRAD (DNR)
Parcel
Monday, May 19, 2014 1:25:00 PM

Steve,
The parcel number for that tract is 2317125 in the DNR records. I do not know if that correlates to
the County records or not.
Bryan

Bryan Larson
360-902-1025
Washington State Department of Natural Resources
From: LARSON, BRYAN (DNR)
Sent: Tuesday, April 22, 2014 11:28 AM
To: 'wilson99aps@aol.com'
Cc: PRUITT, BRAD (DNR)
Subject: RE: Questions

Steve,
Can you call me at my desk when you get the chance? I need to talk with you about the April 29th
site visit.
Thanks,
Bryan

Bryan Larson
360-902-1025
Washington State Department of Natural Resources
From: LARSON, BRYAN (DNR)
Sent: Thursday, March 06, 2014 8:38 AM
To: 'wilson99aps@aol.com'
Cc: PRUITT, BRAD (DNR)
Subject: RE: Questions

Steve.
I am back in the office, call me when you have time.

Thanks,
Bryan

Bryan Larson
360-902-1025
Washington State Department of Natural Resources
From: wilson99aps@aol.com [mailto:wilson99aps@aol.com]
Sent: Tuesday, March 04, 2014 2:47 PM
To: LARSON, BRYAN (DNR)
Cc: PRUITT, BRAD (DNR)
Subject: Re: Questions
Hi Bryan ~
I'm so late in getting back to you on your questions that I thought I'd just give you a call, but I found you're
at the SG conference. I hope there's a lot of interesting info.
I'll give you a call soon to pick up the conversation about the Arcadia Point site, but so you know, we're
just wrapping up a BE for the Corps for a new beach in Totten Inlet, and now we're ready to move on to
the DNR lease.
We've talked to the atty.s and have a strategy for dealing with the new permit/existing farm question.
They said to go ahead with the JARPA for now, so we should have it for you soon. Got a question
though.....you sent us the 2012.1 version of the JARPA, and I think there may be a 2012.2 update. If
there are differences, I don't know what they are - but which version do you want us to use?
Thanks,
Steve
-----Original Message----From: LARSON, BRYAN (DNR) (DNR) <BRYAN.LARSON@dnr.wa.gov>
To: wilson99aps <wilson99aps@aol.com>
Sent: Thu, Feb 6, 2014 9:19 am
Subject: Questions
Steve,
I am sending out a list of questions to our Geoduck Aquaculture proponents so I can get a feel of where
everyone is at in the process.
When I was a lease manager, I needed to prioritize my workload based on where each applicant was at
in the process to ensure that I did not hold anything up on my end. This questionnaire will help me in
establishing where each company is at in the leasing process. As you may or may not know, the leasing
process with the DNR can take some time before everything is complete and operations can begin on
the lease area.
Each company will have its own schedule of operations, and as your lease manager I want to ensure that
I am here to help you out in any way possible so please feel free to call or email me at any time to
discuss the DNR leasing process. I am available to meet before our scheduled site visits in April and
May 2014 if you would like to set something up.
If you could answer the attached questions at your convenience and respond back to me via email, I

would appreciate it.
Thanks,
Bryan

Bryan Larson
Shellfish Program Specialist
Washington State Department of Natural Resources
360-902-1025
bryan.larson@dnr.wa.gov
www.dnr.wa.gov

From:
To:
Subject:
Date:
Attachments:

LARSON, BRYAN (DNR)
"wilson99aps@aol.com"
Questions
Thursday, February 06, 2014 9:19:00 AM
Geoduck Aquaculture Questions.docx

Steve,
I am sending out a list of questions to our Geoduck Aquaculture proponents so I can get a feel of
where everyone is at in the process.
When I was a lease manager, I needed to prioritize my workload based on where each applicant was
at in the process to ensure that I did not hold anything up on my end. This questionnaire will help
me in establishing where each company is at in the leasing process. As you may or may not know,
the leasing process with the DNR can take some time before everything is complete and operations
can begin on the lease area.
Each company will have its own schedule of operations, and as your lease manager I want to ensure
that I am here to help you out in any way possible so please feel free to call or email me at any time
to discuss the DNR leasing process. I am available to meet before our scheduled site visits in April
and May 2014 if you would like to set something up.
If you could answer the attached questions at your convenience and respond back to me via email, I
would appreciate it.
Thanks,
Bryan

Bryan Larson
Shellfish Program Specialist
Washington State Department of Natural Resources
360-902-1025
bryan.larson@dnr.wa.gov
www.dnr.wa.gov

Geoduck Aquaculture Questions
1.
2.
3.
4.
5.

Where are you at in the permitting process?
Have you contacted a surveyor for a legal survey on the beach?
Have you determined the location of your operation on the beach?
Have you looked into Insurance and Bond for the operation?
What would you best estimate be for starting planting product? – Remember we must
have a lease agreement signed and notarized before planting can begin.
6. Are there any questions you have for me?

Currently I am working on the letters that need to be sent out notifying adjacent property owners
within 300 feet of the lease.
In the near future, letters will be sent to the WDFW asking for a determination of natural
populations of clams, oysters, and geoducks on the lease sites. Once this determination is made,
we will proceed with Tribal Notification.
Please let me know if you are interested in meeting before the planned site visits in April and
May to discuss your proposed operation.

From:
To:
Cc:
Subject:
Date:

LARSON, BRYAN (DNR)
"sid@agateland.com"; IVEY, STEVE (DNR)
"wilson99aps@aol.com"
RE: 3313.dwg
Monday, October 13, 2014 7:33:00 AM

Thank you!

Bryan Larson
360-902-1025
Washington State Department of Natural Resources
From: Sid Bechtolt [mailto:sid@agateland.com]
Sent: Friday, October 10, 2014 10:05 AM
To: LARSON, BRYAN (DNR); IVEY, STEVE (DNR)
Cc: wilson99aps@aol.com
Subject: FW: 3313.dwg

Hello Bryan and Steve:
The .dwg files for the Arcadia Point Seafood Geoduck lease are attached. I also put hard copies in
the mail to Bryan which will probably arrive today.
Let me know if you need anything more.
Have a great weekend.
Regards,
Sid Bechtolt

From:
To:
Subject:
Date:

LARSON, BRYAN (DNR)
"wilson99aps@aol.com"
RE: Arcadia Point Seafood
Wednesday, March 11, 2015 9:08:00 AM

Steve,
1.
2.
3.
4.

BMP’s were implemented into the Exhibit B which you reviewed and signed off on. Call Brad
to set up a conference call if you would like further discussion.
Field Studies- Brad is working on getting you that information.
I don’t like surprises. We should be on track.
The Corp Permit will need to be in with the rest of the lease document before we send it up
for final signature. There is no way around this. Please keep on Pam to get it done as quickly
as possible, and let us know if there is anything we can help out with to work through
getting the permit as soon as possible.

With that, you need to figure a month and a half once the permit is in hand before the lease is
signed and notarized.
Thank you for the reminders, and call with any questions you may have.
Bryan Larson
360-902-1025
Washington State Department of Natural Resources
From: wilson99aps@aol.com [mailto:wilson99aps@aol.com]
Sent: Wednesday, March 11, 2015 8:49 AM
To: LARSON, BRYAN (DNR)
Subject: Fwd: Arcadia Point Seafood
Hi Bryan ~
We're taking care of it on Thursday.
When do we want to discuss the BMP's and field studies?
And are there any surprises we should know about at DNR, or are we still on track for signing this thing?
Can we get any signatures in place with the final lease being contingent on the final Corps permit
approval? I can't think of anything worse than the Corps - moving at their glacial pace - getting us the
permit just before the planting tides and then still having to track down the proper people at DNR to
getting it signed.

Steve

-----Original Message----From: Michelle Corral <Michelle.Corral@heritagebanknw.com>
To: 'wilson99aps@aol.com' <wilson99aps@aol.com>

Sent: Tue, Mar 10, 2015 3:08 pm
Subject: RE: Arcadia Point Seafood
Steve,
I apologize for not getting back to you sooner as our compliance officer has been out ill with the flu. That
being said, the form has been reviewed and approved for use. Are you available to come in this
afternoon and sign or would Thursday be better?
Michelle

Michelle Corral
VP Branch Manager
NMLS# 879030
Shelton Office
301 E Wallace Kneeland Blvd. Ste. 115
Shelton, WA 98584
Office: (360) 426-4431 X82001
Direct: (360) 570-7391
Fax:      (360) 426-4497
Michelle.Corral@HeritageBankNW.com

CONFIDENTIAL AND PROPRIETARY: This e-mail message is intended only for the use of the individual or entity to which
it is addressed and may contain information that is confidential. If the reader is not the intended recipient, you are hereby
notified that any dissemination, distribution, or copying of this communication is strictly prohibited. If you have received this
communication in error, please notify us immediately by telephone, return this message to the address above and delete or
destroy all copies.

From: wilson99aps@aol.com [mailto:wilson99aps@aol.com]
Sent: Thursday, March 05, 2015 9:46 AM
To: Michelle Corral
Subject: Re: Arcadia Point Seafood
Thanks Michelle ~

-----Original Message----From: Michelle Corral <Michelle.Corral@heritagebanknw.com>
To: 'wilson99aps@aol.com' <wilson99aps@aol.com>
Sent: Thu, Mar 5, 2015 9:40 am
Subject: RE: Arcadia Point Seafood
Steve,
I have sent the document to our compliance officer to ensure everything is ok. I hope to hear from her
shortly and will be in touch.
Michelle

Michelle Corral
VP Branch Manager
NMLS# 879030
Shelton Office
301 E Wallace Kneeland Blvd. Ste. 115
Shelton, WA 98584
Office: (360) 426-4431 X82001
Direct: (360) 570-7391
Fax:      (360) 426-4497
Michelle.Corral@HeritageBankNW.com

CONFIDENTIAL AND PROPRIETARY: This e-mail message is intended only for the use of the individual or entity to which
it is addressed and may contain information that is confidential. If the reader is not the intended recipient, you are hereby
notified that any dissemination, distribution, or copying of this communication is strictly prohibited. If you have received this
communication in error, please notify us immediately by telephone, return this message to the address above and delete or
destroy all copies.

From: wilson99aps@aol.com [mailto:wilson99aps@aol.com]
Sent: Wednesday, March 04, 2015 9:59 AM
To: Michelle Corral
Subject: Fwd: Arcadia Point Seafood
Hi Michelle ~
Here is the attachment we were discussing.
Steve

-----Original Message----From: LARSON, BRYAN (DNR) (DNR) <BRYAN.LARSON@dnr.wa.gov>
To: wilson99aps <wilson99aps@aol.com>
Sent: Mon, Mar 2, 2015 1:17 pm
Subject: RE: Arcadia Point Seafood

Let me know if I missed anything on this copy.

Bryan Larson
360-902-1025
Washington State Department of Natural Resources
From: wilson99aps@aol.com [mailto:wilson99aps@aol.com]
Sent: Monday, February 23, 2015 4:06 PM
To: LARSON, BRYAN (DNR)
Subject: Arcadia Point Seafood

Hi Bryan ~

We've been to Heritage Bank and opened a savings account that will be assigned SOLELY to the State
once the attached document is signed.
You need to complete the edits to the document and send it back to us in the final form, and we'll take it
to the bank for signatures. After that we'll return it to you.
We're making progress.
Thanks,
Steve

From:
To:
Subject:
Date:

LARSON, BRYAN (DNR)
IVEY, STEVE (DNR)
RE: Arcadia Point Seafood
Tuesday, September 02, 2014 10:24:00 AM

Thanks!

Bryan Larson
360-902-1025
Washington State Department of Natural Resources
From: IVEY, STEVE (DNR)
Sent: Tuesday, September 02, 2014 10:24 AM
To: LARSON, BRYAN (DNR)
Subject: RE: Arcadia Point Seafood

Hi Bryan,
Yes I have both pages of the survey and I will get back to late this week once I complete my review.
Steve Ivey, PLS & CFed
Aquatic Land Surveyor
360-902-1379
From: LARSON, BRYAN (DNR)
Sent: Tuesday, September 02, 2014 10:13 AM
To: IVEY, STEVE (DNR)
Subject: FW: Arcadia Point Seafood
Part 1
Bryan Larson
360-902-1025
Washington State Department of Natural Resources
From: wilson99aps@aol.com [mailto:wilson99aps@aol.com]
Sent: Tuesday, September 02, 2014 9:21 AM
To: PRUITT, BRAD (DNR); LARSON, BRYAN (DNR)
Subject: Arcadia Point Seafood

Brad and Bryan ~
At long last I've got something from Agate Land Surveying for you to look at. See if this is what you have
in mind, and then perhaps we should run through your list what needs to be completed to get this lease
done.
There are two parts to the survey info from Sid, and I'll forward the second piece shortly. Can you send
me back a note when you have both?

Thanks,
Steve

From:
To:
Subject:
Date:

LARSON, BRYAN (DNR)
"wilson99aps@aol.com"
RE: Arcadia Point Seafood
Tuesday, September 02, 2014 9:58:00 AM

Got them both, and I will get back to you on what will be needed on the survey for review.
Bryan Larson
360-902-1025
Washington State Department of Natural Resources
From: wilson99aps@aol.com [mailto:wilson99aps@aol.com]
Sent: Tuesday, September 02, 2014 9:23 AM
To: PRUITT, BRAD (DNR); LARSON, BRYAN (DNR)
Subject: Arcadia Point Seafood

Part two.

From:
To:
Subject:
Date:

LARSON, BRYAN (DNR)
"wilson99aps@aol.com"
RE: Arcadia Point Seafood
Thursday, February 26, 2015 9:16:58 AM

Steve,
I have been out all week, I came down with pneumonia and I came in this morning to try and play
catch up.
I will work on this next week when I am feeling better.
Thanks,
Bryan

Bryan Larson
360-902-1025
Washington State Department of Natural Resources
From: wilson99aps@aol.com [mailto:wilson99aps@aol.com]
Sent: Monday, February 23, 2015 4:06 PM
To: LARSON, BRYAN (DNR)
Subject: Arcadia Point Seafood

Hi Bryan ~
We've been to Heritage Bank and opened a savings account that will be assigned SOLELY to the State
once the attached document is signed.
You need to complete the edits to the document and send it back to us in the final form, and we'll take it
to the bank for signatures. After that we'll return it to you.
We're making progress.
Thanks,
Steve

From:
To:
Subject:
Date:

LARSON, BRYAN (DNR)
"wilson99aps@aol.com"
RE: Arcadia Point Seafood
Wednesday, February 11, 2015 12:36:38 PM

Call me when you can
Bryan Larson
360-902-1025
Washington State Department of Natural Resources
From: wilson99aps@aol.com [mailto:wilson99aps@aol.com]
Sent: Wednesday, February 11, 2015 12:34 PM
To: LARSON, BRYAN (DNR)
Subject: Arcadia Point Seafood

Bryan ~
I spoke with Charles this morning and he's waiting to hear back from Michelle; she's running it by her
legal people. I also asked him about specifically defining the reasons that DNR could access the funds
in the account, but he was unaware of our concerns (below). In your Jan. 26 email you mentioned you
were going to take another look at it. Have you had a chance?
And one more question that came up just recently - before accessing the account, is there an opportunity
for dispute resolution? Seems there should be.

-----Original Message----From: wilson99aps <wilson99aps@aol.com>
To: Michelle.Corral <Michelle.Corral@heritagebanknw.com>; bryan.larson <bryan.larson@dnr.wa.gov>
Sent: Wed, Jan 21, 2015 10:07 am
Subject: Fwd: Myers NWP 48

Hi Michelle and Bryan ~
I'll make this a two-part email.
First, Michelle - thanks for looking at this. As a bonding instrument, DNR requires that we open an
account in the amount $5000.00, and we don't have any problems with that so long as they can't fund
their Christmas party or go traveling.
If I read this correctly, Vicki and I (Assignors) will both need to sign the bank documents to open a new
account, and then the account information will be forwarded to DNR. They will create the final document
which will then require notarized signatures. Is that how you see this?
And Bryan - the Christmas party comment was only partly in jest. It seems there should be some
language in the final document that specifically defines the reasons DNR can access the account. Also,
as the assignment now reads, there is no provision for returning the assigned dollars to Arcadia Point
Seafood; i.e., the document "irrevocably" authorizes DNR use of the account. Perhaps there should be
something to identify when the agreement ends?

Steve

-----Original Message----From: LARSON, BRYAN (DNR) (DNR) < BRYAN.LARSON@dnr.wa.gov>
To: ' wilson99aps@aol.com' < wilson99aps@aol.com>
Sent: Tue, Jan 20, 2015 11:30 am
Subject: RE: Myers NWP 48

Steve,
Here is a Draft copy of what the Savings Account Assignment will look like. I filled out the amount,
and you should be able to take it into your bank and have them look at it.
If they can provide me the information in the areas that are relevant to them, I can get this filled out
and sent back to you for both of you to sign.
Let me know if you have any questions.
Thanks,
Bryan

Bryan Larson
360-902-1025
Washington State Department of Natural Resources
From: wilson99aps@aol.com [mailto:wilson99aps@aol.com]
Sent: Wednesday, January 14, 2015 2:17 PM
To: LARSON, BRYAN (DNR)
Subject: Fwd: Myers NWP 48
Here you go: Myers.
Let me know if there's anything else you need. Any word about the assigned account letter?
Steve

From:
To:
Cc:
Subject:
Date:

LARSON, BRYAN (DNR)
"wilson99aps@aol.com"
PRUITT, BRAD (DNR)
RE: Arcadia Point Seafood
Tuesday, September 30, 2014 10:34:00 AM

Steve,
I have Room 382 (Third Floor where we are located) reserved from 9:30-10:30 on October 15th for
our meeting.
Please allow yourself a few extra minutes beforehand to check in at the new reception desk in the
Rotunda on the First Floor. They will give you a card key to access the upper floors and elevator, as
security has changed since your last visit.
Please feel free to call me at my desk 902-1025 if you have any issues that morning.
Thanks,
Bryan

Bryan Larson
360-902-1025
Washington State Department of Natural Resources
From: LARSON, BRYAN (DNR)
Sent: Monday, September 29, 2014 9:20 AM
To: 'wilson99aps@aol.com'
Subject: RE: Arcadia Point Seafood

Sounds great, we will see you then.

Bryan Larson
360-902-1025
Washington State Department of Natural Resources
From: wilson99aps@aol.com [mailto:wilson99aps@aol.com]
Sent: Monday, September 29, 2014 9:15 AM
To: LARSON, BRYAN (DNR)
Subject: Re: Arcadia Point Seafood
We'll be coming into town anyway, so 9:30 at your office is fine. See you then.
We'll check email periodically so if anything changes or there's something we should be thinking about,
send a note.

-----Original Message----From: LARSON, BRYAN (DNR) (DNR) <BRYAN.LARSON@dnr.wa.gov>

To: wilson99aps <wilson99aps@aol.com>
Sent: Mon, Sep 29, 2014 9:01 am
Subject: RE: Arcadia Point Seafood
How about here at 9:30, or if there is a coffee shop or someplace in between that you like we could meet
there.

Bryan Larson
360-902-1025
Washington State Department of Natural Resources
From: wilson99aps@aol.com [mailto:wilson99aps@aol.com]
Sent: Monday, September 29, 2014 8:51 AM
To: LARSON, BRYAN (DNR)
Subject: Re: Arcadia Point Seafood
Looks like most of the 16th will be taken up by the fall beach cleanup, so let's go with the 15th. We'll be
available at whatever time is best for you.

-----Original Message----From: LARSON, BRYAN (DNR) (DNR) <BRYAN.LARSON@dnr.wa.gov>
To: wilson99aps <wilson99aps@aol.com>
Sent: Mon, Sep 29, 2014 8:04 am
Subject: RE: Arcadia Point Seafood
Nothing ominous at all, there are just some things that we need to come together on to get this done. It
should be more productive to get us all focused on the end goal if we sit down and map it out.
Bryan Larson
360-902-1025
Washington State Department of Natural Resources
From: wilson99aps@aol.com [mailto:wilson99aps@aol.com]
Sent: Monday, September 29, 2014 7:56 AM
To: LARSON, BRYAN (DNR)
Subject: Re: Arcadia Point Seafood
Hmmm....that sounds ominous. Is there something that's a particular problem? Our get-aways are
usually spent talking about the biz, so let us know if there's anything in what I sent that we need to be rethinking.
A vacation's nothing more than work with different scenery.
I'll get back to you this morning with what day's best.
Steve

-----Original Message----From: LARSON, BRYAN (DNR) (DNR) <BRYAN.LARSON@dnr.wa.gov>
To: wilson99aps <wilson99aps@aol.com>
Cc: PRUITT, BRAD (DNR) (DNR) <BRADFORD.PRUITT@dnr.wa.gov>
Sent: Mon, Sep 29, 2014 7:43 am

Subject: RE: Arcadia Point Seafood
Steve,
I read through your email really quick this morning, and from what I am reading I think we need to have a
meeting when you get back from vacation. I looked at our calendars, and Brad and I are available the
15th and 16th.
The next couple of weeks will allow Brad and I the time to go over what you have said and get things in
order.
Please let us know before you leave on vacation what day will work for you.
Thanks,
Bryan

Bryan Larson
360-902-1025
Washington State Department of Natural Resources
From: wilson99aps@aol.com [mailto:wilson99aps@aol.com]
Sent: Sunday, September 28, 2014 11:30 AM
To: LARSON, BRYAN (DNR)
Cc: PRUITT, BRAD (DNR)
Subject: Arcadia Point Seafood
Hi Bryan ~
We're back from the PCSGA conference and trying to catch up with all that went on while we were away.
We're also heading out next Thursday for short vacation and won't be back until October 13. We should
get together after the 13th (and after you've had time to think about the comments below) to see what
remains to be done before we can sign the lease.
Regarding the questions in your email, I hope the following gives you some idea of what we've done on
this end.
1.) We'd like to begin planting the beach during the May/June tides, and our goal is to have the lease
signed as early as possible before then, preferably near the first of the year. One reason for wanting the
lease to be completed sooner than later is we have placed our seed order already based on DNR's
commitment to this lease. The farther we get into 2015, the less likely it would be that we could cancel
the order.
2.) There shouldn't be any major issues that would take a lot of time to sort out, but I imagine there will be
a few that require some discussion. The biggest question may be dealing with SEPA. We had a chance
to talk briefly with with Kristin Swenddal at the conference about whether SEPA is necessary because
the DNR tideland is made up of parts of existing farms that were included in the Corps/Services ESA
consultations under NWP 48 review, and the acreage was included in the respective NWP 48 permits. It
may be possible that the NEPA review is sufficient. You folks may have some discussions as to whether
SEPA is necessary since this will be a new lease, but it shouldn't be the same as if we were initiating a
new farm. Also, we previously did SEPA for the Right of Entry to harvest on the "Broehl portion" of the
DNR lease area (but not Myers), and I assume Seattle Shellfish also completed SEPA for Right of Entry
on the "Lachine portion" of the DNR tideland.

3.) For the past three weeks I've been pressing Sid Bechtolt to record the amended survey document for
the farm site and forward the required copies to DNR, as per your instructions. The work is complete,
he's just having difficulty following through. He assured me again last Friday that he would get it done
that afternoon. We will see.
4.) I contacted Grace Miller at Mason County to ask if they would provide a letter to explain that the three
existing farms have no permits or exemption letters since neither of those was required at the time the
farms were initiated. I hope to be getting that letter soon.
5.) I spoke with Cathy Barker at DOH about how to deal with harvest site certification now that DNR has
been identified as the tideland owner for a portion of what was three existing farms. I've yet to talk to
WDFW about an Aquatic Farm Permit and site identification number for the DNR tideland.
6.) For all of our farms, Lessors are identified in our insurance policy as "additional insureds" and DNR
will be included as well. I'm not familiar with what is required for the bond mentioned in your email, so
you might clarify that for us. Are bonds required for all DNR shellfish leases?
And...here's an interesting side note: to receive a harvest site certification from DOH and an Aquatic Farm
Permit from WDFW, a copy of the lease needs to be included in the application. I expect that to include
DNR under our insurance policy we would also need to have a completed lease. Since DNR doesn't
issue a lease until all these items have been first provided, who blinks first??
7.) In your February email you mentioned the tribal 6.3 notification. Since we are dealing with existing
tideland under NWP 48 (which included 6.3 notifications), and have previously dealt with the Squaxins
over the encroachment issue, it should not be necessary to go through that exercise again.
8.) Lastly, our plan of operations is defined in section 6.e. of the JARPA form which was signed and
submitted on 05/26/2014. I've reread the document and don't see anything that needs to be updated or
changed, so hopefully section 6.e. will meet your needs.
I'm sure there will be some other issues to go over (we haven't talked to you about the Stewardship
Recommendations or Proposed Adaptive Management Sampling), but these are the lease-specific topics
that come immediately to mind. If you get a chance in the next couple of weeks to think about how you
want to handle them, that would be a good start. I'll check in with you when we get back and see where
things are.

Thanks,
Steve

From:
To:
Subject:
Date:

LARSON, BRYAN (DNR)
"wilson99aps@aol.com"
RE: Arcadia Point Seafood
Monday, September 29, 2014 9:20:00 AM

Sounds great, we will see you then.

Bryan Larson
360-902-1025
Washington State Department of Natural Resources
From: wilson99aps@aol.com [mailto:wilson99aps@aol.com]
Sent: Monday, September 29, 2014 9:15 AM
To: LARSON, BRYAN (DNR)
Subject: Re: Arcadia Point Seafood
We'll be coming into town anyway, so 9:30 at your office is fine. See you then.
We'll check email periodically so if anything changes or there's something we should be thinking about,
send a note.

-----Original Message----From: LARSON, BRYAN (DNR) (DNR) <BRYAN.LARSON@dnr.wa.gov>
To: wilson99aps <wilson99aps@aol.com>
Sent: Mon, Sep 29, 2014 9:01 am
Subject: RE: Arcadia Point Seafood
How about here at 9:30, or if there is a coffee shop or someplace in between that you like we could meet
there.

Bryan Larson
360-902-1025
Washington State Department of Natural Resources
From: wilson99aps@aol.com [mailto:wilson99aps@aol.com]
Sent: Monday, September 29, 2014 8:51 AM
To: LARSON, BRYAN (DNR)
Subject: Re: Arcadia Point Seafood
Looks like most of the 16th will be taken up by the fall beach cleanup, so let's go with the 15th. We'll be
available at whatever time is best for you.

-----Original Message----From: LARSON, BRYAN (DNR) (DNR) <BRYAN.LARSON@dnr.wa.gov>
To: wilson99aps <wilson99aps@aol.com>
Sent: Mon, Sep 29, 2014 8:04 am
Subject: RE: Arcadia Point Seafood
Nothing ominous at all, there are just some things that we need to come together on to get this done. It

should be more productive to get us all focused on the end goal if we sit down and map it out.
Bryan Larson
360-902-1025
Washington State Department of Natural Resources
From: wilson99aps@aol.com [mailto:wilson99aps@aol.com]
Sent: Monday, September 29, 2014 7:56 AM
To: LARSON, BRYAN (DNR)
Subject: Re: Arcadia Point Seafood
Hmmm....that sounds ominous. Is there something that's a particular problem? Our get-aways are
usually spent talking about the biz, so let us know if there's anything in what I sent that we need to be rethinking.
A vacation's nothing more than work with different scenery.
I'll get back to you this morning with what day's best.
Steve

-----Original Message----From: LARSON, BRYAN (DNR) (DNR) <BRYAN.LARSON@dnr.wa.gov>
To: wilson99aps <wilson99aps@aol.com>
Cc: PRUITT, BRAD (DNR) (DNR) <BRADFORD.PRUITT@dnr.wa.gov>
Sent: Mon, Sep 29, 2014 7:43 am
Subject: RE: Arcadia Point Seafood
Steve,
I read through your email really quick this morning, and from what I am reading I think we need to have a
meeting when you get back from vacation. I looked at our calendars, and Brad and I are available the
15th and 16th.
The next couple of weeks will allow Brad and I the time to go over what you have said and get things in
order.
Please let us know before you leave on vacation what day will work for you.
Thanks,
Bryan

Bryan Larson
360-902-1025
Washington State Department of Natural Resources
From: wilson99aps@aol.com [mailto:wilson99aps@aol.com]
Sent: Sunday, September 28, 2014 11:30 AM
To: LARSON, BRYAN (DNR)
Cc: PRUITT, BRAD (DNR)
Subject: Arcadia Point Seafood

Hi Bryan ~
We're back from the PCSGA conference and trying to catch up with all that went on while we were away.
We're also heading out next Thursday for short vacation and won't be back until October 13. We should
get together after the 13th (and after you've had time to think about the comments below) to see what
remains to be done before we can sign the lease.
Regarding the questions in your email, I hope the following gives you some idea of what we've done on
this end.
1.) We'd like to begin planting the beach during the May/June tides, and our goal is to have the lease
signed as early as possible before then, preferably near the first of the year. One reason for wanting the
lease to be completed sooner than later is we have placed our seed order already based on DNR's
commitment to this lease. The farther we get into 2015, the less likely it would be that we could cancel
the order.
2.) There shouldn't be any major issues that would take a lot of time to sort out, but I imagine there will be
a few that require some discussion. The biggest question may be dealing with SEPA. We had a chance
to talk briefly with with Kristin Swenddal at the conference about whether SEPA is necessary because
the DNR tideland is made up of parts of existing farms that were included in the Corps/Services ESA
consultations under NWP 48 review, and the acreage was included in the respective NWP 48 permits. It
may be possible that the NEPA review is sufficient. You folks may have some discussions as to whether
SEPA is necessary since this will be a new lease, but it shouldn't be the same as if we were initiating a
new farm. Also, we previously did SEPA for the Right of Entry to harvest on the "Broehl portion" of the
DNR lease area (but not Myers), and I assume Seattle Shellfish also completed SEPA for Right of Entry
on the "Lachine portion" of the DNR tideland.
3.) For the past three weeks I've been pressing Sid Bechtolt to record the amended survey document for
the farm site and forward the required copies to DNR, as per your instructions. The work is complete,
he's just having difficulty following through. He assured me again last Friday that he would get it done
that afternoon. We will see.
4.) I contacted Grace Miller at Mason County to ask if they would provide a letter to explain that the three
existing farms have no permits or exemption letters since neither of those was required at the time the
farms were initiated. I hope to be getting that letter soon.
5.) I spoke with Cathy Barker at DOH about how to deal with harvest site certification now that DNR has
been identified as the tideland owner for a portion of what was three existing farms. I've yet to talk to
WDFW about an Aquatic Farm Permit and site identification number for the DNR tideland.
6.) For all of our farms, Lessors are identified in our insurance policy as "additional insureds" and DNR
will be included as well. I'm not familiar with what is required for the bond mentioned in your email, so
you might clarify that for us. Are bonds required for all DNR shellfish leases?
And...here's an interesting side note: to receive a harvest site certification from DOH and an Aquatic Farm
Permit from WDFW, a copy of the lease needs to be included in the application. I expect that to include
DNR under our insurance policy we would also need to have a completed lease. Since DNR doesn't
issue a lease until all these items have been first provided, who blinks first??
7.) In your February email you mentioned the tribal 6.3 notification. Since we are dealing with existing
tideland under NWP 48 (which included 6.3 notifications), and have previously dealt with the Squaxins
over the encroachment issue, it should not be necessary to go through that exercise again.
8.) Lastly, our plan of operations is defined in section 6.e. of the JARPA form which was signed and
submitted on 05/26/2014. I've reread the document and don't see anything that needs to be updated or
changed, so hopefully section 6.e. will meet your needs.

I'm sure there will be some other issues to go over (we haven't talked to you about the Stewardship
Recommendations or Proposed Adaptive Management Sampling), but these are the lease-specific topics
that come immediately to mind. If you get a chance in the next couple of weeks to think about how you
want to handle them, that would be a good start. I'll check in with you when we get back and see where
things are.

Thanks,
Steve

From:
To:
Subject:
Date:

LARSON, BRYAN (DNR)
"wilson99aps@aol.com"
RE: Arcadia Point Seafood
Monday, September 29, 2014 8:04:00 AM

Nothing ominous at all, there are just some things that we need to come together on to get this
done. It should be more productive to get us all focused on the end goal if we sit down and map it
out.
Bryan Larson
360-902-1025
Washington State Department of Natural Resources
From: wilson99aps@aol.com [mailto:wilson99aps@aol.com]
Sent: Monday, September 29, 2014 7:56 AM
To: LARSON, BRYAN (DNR)
Subject: Re: Arcadia Point Seafood
Hmmm....that sounds ominous. Is there something that's a particular problem? Our get-aways are
usually spent talking about the biz, so let us know if there's anything in what I sent that we need to be rethinking.
A vacation's nothing more than work with different scenery.
I'll get back to you this morning with what day's best.
Steve

-----Original Message----From: LARSON, BRYAN (DNR) (DNR) <BRYAN.LARSON@dnr.wa.gov>
To: wilson99aps <wilson99aps@aol.com>
Cc: PRUITT, BRAD (DNR) (DNR) <BRADFORD.PRUITT@dnr.wa.gov>
Sent: Mon, Sep 29, 2014 7:43 am
Subject: RE: Arcadia Point Seafood
Steve,
I read through your email really quick this morning, and from what I am reading I think we need to have a
meeting when you get back from vacation. I looked at our calendars, and Brad and I are available the
15th and 16th.
The next couple of weeks will allow Brad and I the time to go over what you have said and get things in
order.
Please let us know before you leave on vacation what day will work for you.
Thanks,
Bryan

Bryan Larson
360-902-1025
Washington State Department of Natural Resources
From: wilson99aps@aol.com [mailto:wilson99aps@aol.com]
Sent: Sunday, September 28, 2014 11:30 AM
To: LARSON, BRYAN (DNR)
Cc: PRUITT, BRAD (DNR)
Subject: Arcadia Point Seafood
Hi Bryan ~
We're back from the PCSGA conference and trying to catch up with all that went on while we were away.
We're also heading out next Thursday for short vacation and won't be back until October 13. We should
get together after the 13th (and after you've had time to think about the comments below) to see what
remains to be done before we can sign the lease.
Regarding the questions in your email, I hope the following gives you some idea of what we've done on
this end.
1.) We'd like to begin planting the beach during the May/June tides, and our goal is to have the lease
signed as early as possible before then, preferably near the first of the year. One reason for wanting the
lease to be completed sooner than later is we have placed our seed order already based on DNR's
commitment to this lease. The farther we get into 2015, the less likely it would be that we could cancel
the order.
2.) There shouldn't be any major issues that would take a lot of time to sort out, but I imagine there will be
a few that require some discussion. The biggest question may be dealing with SEPA. We had a chance
to talk briefly with with Kristin Swenddal at the conference about whether SEPA is necessary because
the DNR tideland is made up of parts of existing farms that were included in the Corps/Services ESA
consultations under NWP 48 review, and the acreage was included in the respective NWP 48 permits. It
may be possible that the NEPA review is sufficient. You folks may have some discussions as to whether
SEPA is necessary since this will be a new lease, but it shouldn't be the same as if we were initiating a
new farm. Also, we previously did SEPA for the Right of Entry to harvest on the "Broehl portion" of the
DNR lease area (but not Myers), and I assume Seattle Shellfish also completed SEPA for Right of Entry
on the "Lachine portion" of the DNR tideland.
3.) For the past three weeks I've been pressing Sid Bechtolt to record the amended survey document for
the farm site and forward the required copies to DNR, as per your instructions. The work is complete,
he's just having difficulty following through. He assured me again last Friday that he would get it done
that afternoon. We will see.
4.) I contacted Grace Miller at Mason County to ask if they would provide a letter to explain that the three
existing farms have no permits or exemption letters since neither of those was required at the time the
farms were initiated. I hope to be getting that letter soon.
5.) I spoke with Cathy Barker at DOH about how to deal with harvest site certification now that DNR has
been identified as the tideland owner for a portion of what was three existing farms. I've yet to talk to
WDFW about an Aquatic Farm Permit and site identification number for the DNR tideland.
6.) For all of our farms, Lessors are identified in our insurance policy as "additional insureds" and DNR
will be included as well. I'm not familiar with what is required for the bond mentioned in your email, so
you might clarify that for us. Are bonds required for all DNR shellfish leases?
And...here's an interesting side note: to receive a harvest site certification from DOH and an Aquatic Farm
Permit from WDFW, a copy of the lease needs to be included in the application. I expect that to include
DNR under our insurance policy we would also need to have a completed lease. Since DNR doesn't

issue a lease until all these items have been first provided, who blinks first??
7.) In your February email you mentioned the tribal 6.3 notification. Since we are dealing with existing
tideland under NWP 48 (which included 6.3 notifications), and have previously dealt with the Squaxins
over the encroachment issue, it should not be necessary to go through that exercise again.
8.) Lastly, our plan of operations is defined in section 6.e. of the JARPA form which was signed and
submitted on 05/26/2014. I've reread the document and don't see anything that needs to be updated or
changed, so hopefully section 6.e. will meet your needs.
I'm sure there will be some other issues to go over (we haven't talked to you about the Stewardship
Recommendations or Proposed Adaptive Management Sampling), but these are the lease-specific topics
that come immediately to mind. If you get a chance in the next couple of weeks to think about how you
want to handle them, that would be a good start. I'll check in with you when we get back and see where
things are.

Thanks,
Steve

From:
To:
Cc:
Subject:
Date:

LARSON, BRYAN (DNR)
"wilson99aps@aol.com"
PRUITT, BRAD (DNR)
RE: Arcadia Point Seafood
Monday, September 29, 2014 7:42:00 AM

Steve,
I read through your email really quick this morning, and from what I am reading I think we need to
have a meeting when you get back from vacation. I looked at our calendars, and Brad and I are
available the 15th and 16th.
The next couple of weeks will allow Brad and I the time to go over what you have said and get things
in order.
Please let us know before you leave on vacation what day will work for you.
Thanks,
Bryan

Bryan Larson
360-902-1025
Washington State Department of Natural Resources
From: wilson99aps@aol.com [mailto:wilson99aps@aol.com]
Sent: Sunday, September 28, 2014 11:30 AM
To: LARSON, BRYAN (DNR)
Cc: PRUITT, BRAD (DNR)
Subject: Arcadia Point Seafood
Hi Bryan ~
We're back from the PCSGA conference and trying to catch up with all that went on while we were away.
We're also heading out next Thursday for short vacation and won't be back until October 13. We should
get together after the 13th (and after you've had time to think about the comments below) to see what
remains to be done before we can sign the lease.
Regarding the questions in your email, I hope the following gives you some idea of what we've done on
this end.
1.) We'd like to begin planting the beach during the May/June tides, and our goal is to have the lease
signed as early as possible before then, preferably near the first of the year. One reason for wanting the
lease to be completed sooner than later is we have placed our seed order already based on DNR's
commitment to this lease. The farther we get into 2015, the less likely it would be that we could cancel
the order.
2.) There shouldn't be any major issues that would take a lot of time to sort out, but I imagine there will be
a few that require some discussion. The biggest question may be dealing with SEPA. We had a chance

to talk briefly with with Kristin Swenddal at the conference about whether SEPA is necessary because
the DNR tideland is made up of parts of existing farms that were included in the Corps/Services ESA
consultations under NWP 48 review, and the acreage was included in the respective NWP 48 permits. It
may be possible that the NEPA review is sufficient. You folks may have some discussions as to whether
SEPA is necessary since this will be a new lease, but it shouldn't be the same as if we were initiating a
new farm. Also, we previously did SEPA for the Right of Entry to harvest on the "Broehl portion" of the
DNR lease area (but not Myers), and I assume Seattle Shellfish also completed SEPA for Right of Entry
on the "Lachine portion" of the DNR tideland.
3.) For the past three weeks I've been pressing Sid Bechtolt to record the amended survey document for
the farm site and forward the required copies to DNR, as per your instructions. The work is complete,
he's just having difficulty following through. He assured me again last Friday that he would get it done
that afternoon. We will see.
4.) I contacted Grace Miller at Mason County to ask if they would provide a letter to explain that the three
existing farms have no permits or exemption letters since neither of those was required at the time the
farms were initiated. I hope to be getting that letter soon.
5.) I spoke with Cathy Barker at DOH about how to deal with harvest site certification now that DNR has
been identified as the tideland owner for a portion of what was three existing farms. I've yet to talk to
WDFW about an Aquatic Farm Permit and site identification number for the DNR tideland.
6.) For all of our farms, Lessors are identified in our insurance policy as "additional insureds" and DNR
will be included as well. I'm not familiar with what is required for the bond mentioned in your email, so
you might clarify that for us. Are bonds required for all DNR shellfish leases?
And...here's an interesting side note: to receive a harvest site certification from DOH and an Aquatic Farm
Permit from WDFW, a copy of the lease needs to be included in the application. I expect that to include
DNR under our insurance policy we would also need to have a completed lease. Since DNR doesn't
issue a lease until all these items have been first provided, who blinks first??
7.) In your February email you mentioned the tribal 6.3 notification. Since we are dealing with existing
tideland under NWP 48 (which included 6.3 notifications), and have previously dealt with the Squaxins
over the encroachment issue, it should not be necessary to go through that exercise again.
8.) Lastly, our plan of operations is defined in section 6.e. of the JARPA form which was signed and
submitted on 05/26/2014. I've reread the document and don't see anything that needs to be updated or
changed, so hopefully section 6.e. will meet your needs.
I'm sure there will be some other issues to go over (we haven't talked to you about the Stewardship
Recommendations or Proposed Adaptive Management Sampling), but these are the lease-specific topics
that come immediately to mind. If you get a chance in the next couple of weeks to think about how you
want to handle them, that would be a good start. I'll check in with you when we get back and see where
things are.

Thanks,
Steve

From:
To:
Cc:
Subject:
Date:

LARSON, BRYAN (DNR)
"wilson99aps@aol.com"
PRUITT, BRAD (DNR)
RE: Arcadia Point Seafood
Wednesday, September 24, 2014 11:15:00 AM

Steve,
Brad told me you called last week while I was away on a fire. I am back in the office today, and then
out again until Monday so I wanted to get something out while I had the chance.
Fire season should be over for me this year, so I will be in the office and would like to focus on your
lease in particular.
The first thing I need to know from you, is when you would like to have this lease signed and
completed. If you remember, I sent out a questionnaire back in February that had that as one of the
things we needed to know. I do not have a copy of your response, but at our pre-application
meeting in January you said the plan was to plant the beach in Summer 2015. So do you need this
agreement in place by June 1st? We need a date to start working back from to ensure it is
completed on time. Please provide that to me as soon as you can.
Here is a list of things we all need to be working on to meet any timeline that is established:
Arcadia Point1. We still need the County Letter of Exemption from you to put into the Lease paperwork.
2. Copies of your Health Certification for the beach.
3. The email from Pam should suffice in the Corp not requiring a new permit, so I will print that
off and put it in with the Lease paperwork.
4. Survey work back to DNR. This is the information I sent you a couple of weeks ago after the
survey was reviewed here in Olympia.
Bryan –
1. I will be meeting with the Squaxin Tribe to work out the Tribal Sharing Agreement on behalf
of the State. Once this is completed I will pass along what was discussed so you are able to
make a business decision on how to proceed.
2. I will begin working on the lease document and the Exhibit B (plan of operations). If there is
anything that needs to be added to the Plan of Operations that is not included in your Jarpa,
please get that to me as soon as you can.
Brad1.
2.

SEPA
Stewardship recommendations for the lease document.

Please let me know if I have missed anything, and get back to me with the date you had in mind for
having the lease finalized.

Thanks,
Bryan

Bryan Larson
360-902-1025
Washington State Department of Natural Resources
From: LARSON, BRYAN (DNR)
Sent: Tuesday, September 09, 2014 3:13 PM
To: 'wilson99aps@aol.com'
Subject: RE: Arcadia Point Seafood

Steve,
I have had your survey reviewed, and have attached the comment sheet for your review.
Please follow the instructions, and let me know when you have the DNR copies. I live out in your
area, so if you would like to save from having to mail it let me know and I can stop by and pick it up.
Thanks,
Bryan

Bryan Larson
360-902-1025
Washington State Department of Natural Resources
From: wilson99aps@aol.com [mailto:wilson99aps@aol.com]
Sent: Tuesday, September 02, 2014 9:21 AM
To: PRUITT, BRAD (DNR); LARSON, BRYAN (DNR)
Subject: Arcadia Point Seafood

Brad and Bryan ~
At long last I've got something from Agate Land Surveying for you to look at. See if this is what you have
in mind, and then perhaps we should run through your list what needs to be completed to get this lease
done.
There are two parts to the survey info from Sid, and I'll forward the second piece shortly. Can you send
me back a note when you have both?
Thanks,
Steve

From:
To:
Subject:
Date:
Attachments:

LARSON, BRYAN (DNR)
"wilson99aps@aol.com"
RE: Arcadia Point Seafood
Tuesday, September 09, 2014 3:12:00 PM
1756 Final Survey Review Memo.doc

Steve,
I have had your survey reviewed, and have attached the comment sheet for your review.
Please follow the instructions, and let me know when you have the DNR copies. I live out in your
area, so if you would like to save from having to mail it let me know and I can stop by and pick it up.
Thanks,
Bryan

Bryan Larson
360-902-1025
Washington State Department of Natural Resources
From: wilson99aps@aol.com [mailto:wilson99aps@aol.com]
Sent: Tuesday, September 02, 2014 9:21 AM
To: PRUITT, BRAD (DNR); LARSON, BRYAN (DNR)
Subject: Arcadia Point Seafood

Brad and Bryan ~
At long last I've got something from Agate Land Surveying for you to look at. See if this is what you have
in mind, and then perhaps we should run through your list what needs to be completed to get this lease
done.
There are two parts to the survey info from Sid, and I'll forward the second piece shortly. Can you send
me back a note when you have both?
Thanks,
Steve

MEMORANDUM
To:

September 9, 2014

Bryan Larson, Shellfish Program
Aquatic Resources Division

From: Steve Ivey, PLS, Aquatic Land Surveyor
Land Survey Unit, Engineering Division,
Phone 360-902-1379
Re:

Review of Record of Survey for DNR Application no. 20-091719
for Arcadia Point Seafood located in Mason County, WA

Arcadia Point Seafood has submitted a preliminary Record of Survey prepared by Agate Land
Surveying, PLLC and this review is for that survey with the date of 08/22/2014 in the title block.
The Record of Survey is acceptable for Exhibit A purposes, so please instruct Agate Land
Surveying, PLLC to record the survey at the office of the Mason County Auditor. The DNR
requirements for Records of Survey for a DNR lease require that you be provided with two (2)
18”x 24” copies with the recording information, one reduced copy (8-1/2” x 11”) with the
recording information, and a digital (.dwg or .dxf) file. When you receive the digital file, please
forward the digital file to my office.
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From:
To:
Cc:
Subject:
Date:

Klein, Darin M (DOH)
LARSON, BRYAN (DNR)
"wilson99aps@aol.com"; Johnson, Laura W (DOH); Calvert, Holly C (DOH)
RE: Arcadia Point Seafood- DNR Lease
Wednesday, May 13, 2015 12:51:31 PM

Thanks for the heads up Bryan. We will still need a Harvest site Application from Arcadia Point for
this parcel.
Darin

Darin Klein
Shellfish Protection Supervisor, SSO
Licensing and Certification
Office of Environmental Health & Safety
Washington State Department of Health
PO Box 47824
Olympia, WA 98504-7824
Phone: 360-236-3341
Fax: 360-236-2257
E-mail: darin.klein@doh.wa.gov

Public Health - Always Working for a Safer and Healthier Washington
From: LARSON, BRYAN (DNR)
Sent: Wednesday, May 13, 2015 12:48 PM
To: Klein, Darin M (DOH); Galivan, Paula R (DFW)
Cc: wilson99aps@aol.com
Subject: Arcadia Point Seafood- DNR Lease

Hello,
Arcadia Point Seafood is currently in the final stage of entering into a Lease with DNR for cultivation
and harvesting of Geoduck Clams.
In order to finalize the lease, we need to have the WDFW Farm Registration and DOH Health
Certification for this parcel. The Lease number will need to be on those documents. The Lease
number is 20-091719.
Both the WDFW and DOH will receive a copy of the Lease when it is finalized, and if the Lease does
not happen for some reason the DNR will notify you to that effect.
Please feel free to email or call me with any questions, or let me know if there is anything I can help
with.
Thank you,
Bryan

Bryan Larson
Shellfish Program Specialist
Washington State Department of Natural Resources
360-902-1025
bryan.larson@dnr.wa.gov
www.dnr.wa.gov

From:
To:
Subject:
Date:

LARSON, BRYAN (DNR)
"wilson99aps@aol.com"
RE: Arcadia Point Seafood- DNR Lease
Thursday, May 14, 2015 9:24:00 AM

Steve,
What will your Title be for the signature page?

By:
STEVEN M. WILSON
Title:
xxxxxxxxxxxxxxxxxxxx
Address: 240 SE Arcadia Point Rd
Shelton, WA 98584
Phone:
360-426-4367
Bryan Larson
360-902-1025
Washington State Department of Natural Resources
From: wilson99aps@aol.com [mailto:wilson99aps@aol.com]
Sent: Wednesday, May 13, 2015 1:18 PM
To: Klein, Darin M (DOH); LARSON, BRYAN (DNR)
Cc: Johnson, Laura W (DOH); Calvert, Holly C (DOH)
Subject: Re: Arcadia Point Seafood- DNR Lease
I'll drop off the app tomorrow morning; I'm guessing to Holly??
Steve
-----Original Message----From: Klein, Darin M (DOH) (DOH) <Darin.Klein@doh.wa.gov>
To: LARSON, BRYAN (DNR) (DNR) <BRYAN.LARSON@dnr.wa.gov>
Cc: 'wilson99aps@aol.com' <wilson99aps@aol.com>; Johnson, Laura W (DOH) (DOH)
<Laura.Johnson@DOH.WA.GOV>; Calvert, Holly C (DOH) (DOH) <holly.calvert@doh.wa.gov>
Sent: Wed, May 13, 2015 12:51 pm
Subject: RE: Arcadia Point Seafood- DNR Lease
Thanks for the heads up Bryan. We will still need a Harvest site Application
from Arcadia Point for this parcel.
Darin
Darin Klein
Shellfish
Protection Supervisor, SSO
Licensing and Certification
Office of Environmental
Health & Safety
Washington State Department of Health
PO Box 47824
Olympia,
WA 98504-7824
Phone: 360-236-3341
Fax: 360-236-2257
E-mail:

darin.klein@doh.wa.gov<mailto:darin.klein@doh.wa.gov>
Public Health - Always
Working for a Safer and Healthier Washington
From: LARSON, BRYAN
(DNR)
Sent: Wednesday, May 13, 2015 12:48 PM
To: Klein, Darin M (DOH);
Galivan, Paula R (DFW)
Cc: wilson99aps@aol.com
Subject: Arcadia Point SeafoodDNR Lease
Hello,
Arcadia Point Seafood is currently in the final stage of
entering into a Lease with DNR for cultivation and harvesting of Geoduck
Clams.
In order to finalize the lease, we need to have the WDFW Farm
Registration and DOH Health Certification for this parcel. The Lease number
will
need to be on those documents. The Lease number is 20-091719.
Both the WDFW
and DOH will receive a copy of the Lease when it is finalized, and if the
Lease
does not happen for some reason the DNR will notify you to that
effect.
Please feel free to email or call me with any questions, or let me
know if there is anything I can help with.
Thank you,
Bryan

Bryan
Larson
Shellfish Program Specialist
Washington State Department of Natural
Resources
360-902-1025
bryan.larson@dnr.wa.gov<mailto:bryan.larson@dnr.wa.gov>
www.dnr.wa.gov<http://www.dnr.wa.gov>

From:
To:
Subject:
Date:

DONOGHUE, CINDE(DNR)
LARSON, BRYAN (DNR)
RE: Arcadia Point Seafood
Wednesday, March 18, 2015 11:52:12 AM

We are doing the monitoring.
Cinde Donoghue, PhD
Aquatic Assessment and Monitoring Team
WA DNR Aquatics Program
1111 Washington St. SE
Olympia, WA 98504-7027
(360) 902.1718         

From: LARSON, BRYAN (DNR)
Sent: Wednesday, March 18, 2015 11:50 AM
To: PRUITT, BRAD (DNR); DONOGHUE, CINDE(DNR)
Subject: Arcadia Point Seafood
Steve called today and wanted to know if we could discuss the monitoring paper that was sent to
him for his site.
He has concerns that it is too broad and that it will not be worth doing the way it is written.
The proposal he gave me was to pick one of the criteria from the paper and focus on it.
His suggestion was to come out to the beach and look around and discuss some options.
Bryan

Bryan Larson
Shellfish Program Specialist
Washington State Department of Natural Resources
360-902-1025
bryan.larson@dnr.wa.gov
www.dnr.wa.gov

From:
To:
Subject:
Date:
Attachments:

IVEY, STEVE (DNR)
LARSON, BRYAN (DNR)
RE: Arcadia Point Seafood; 20-091719
Tuesday, September 09, 2014 3:07:26 PM
1756 Final Survey Review Memo.doc

Hi Bryan,
I have completed my review of the preliminary record of survey and please see the attached
memorandum for my comments.
Steve Ivey, PLS & CFed
Aquatic Land Surveyor
360-902-1379
From: LARSON, BRYAN (DNR)
Sent: Tuesday, September 02, 2014 10:24 AM
To: IVEY, STEVE (DNR)
Subject: RE: Arcadia Point Seafood
Thanks!

Bryan Larson
360-902-1025
Washington State Department of Natural Resources
From: IVEY, STEVE (DNR)
Sent: Tuesday, September 02, 2014 10:24 AM
To: LARSON, BRYAN (DNR)
Subject: RE: Arcadia Point Seafood

Hi Bryan,
Yes I have both pages of the survey and I will get back to late this week once I complete my review.
Steve Ivey, PLS & CFed
Aquatic Land Surveyor
360-902-1379
From: LARSON, BRYAN (DNR)
Sent: Tuesday, September 02, 2014 10:13 AM
To: IVEY, STEVE (DNR)
Subject: FW: Arcadia Point Seafood
Part 1
Bryan Larson
360-902-1025

Washington State Department of Natural Resources
From: wilson99aps@aol.com [mailto:wilson99aps@aol.com]
Sent: Tuesday, September 02, 2014 9:21 AM
To: PRUITT, BRAD (DNR); LARSON, BRYAN (DNR)
Subject: Arcadia Point Seafood

Brad and Bryan ~
At long last I've got something from Agate Land Surveying for you to look at. See if this is what you have
in mind, and then perhaps we should run through your list what needs to be completed to get this lease
done.
There are two parts to the survey info from Sid, and I'll forward the second piece shortly. Can you send
me back a note when you have both?
Thanks,
Steve

MEMORANDUM
To:

September 9, 2014

Bryan Larson, Shellfish Program
Aquatic Resources Division

From: Steve Ivey, PLS, Aquatic Land Surveyor
Land Survey Unit, Engineering Division,
Phone 360-902-1379
Re:

Review of Record of Survey for DNR Application no. 20-091719
for Arcadia Point Seafood located in Mason County, WA

Arcadia Point Seafood has submitted a preliminary Record of Survey prepared by Agate Land
Surveying, PLLC and this review is for that survey with the date of 08/22/2014 in the title block.
The Record of Survey is acceptable for Exhibit A purposes, so please instruct Agate Land
Surveying, PLLC to record the survey at the office of the Mason County Auditor. The DNR
requirements for Records of Survey for a DNR lease require that you be provided with two (2)
18”x 24” copies with the recording information, one reduced copy (8-1/2” x 11”) with the
recording information, and a digital (.dwg or .dxf) file. When you receive the digital file, please
forward the digital file to my office.
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From:
To:
Subject:
Date:

LARSON, BRYAN (DNR)
IVEY, STEVE (DNR)
RE: Arcadia Point Seafood; 20-091719
Tuesday, September 09, 2014 3:08:00 PM

Thank you!!!

Bryan Larson
360-902-1025
Washington State Department of Natural Resources
From: IVEY, STEVE (DNR)
Sent: Tuesday, September 09, 2014 3:07 PM
To: LARSON, BRYAN (DNR)
Subject: RE: Arcadia Point Seafood; 20-091719

Hi Bryan,
I have completed my review of the preliminary record of survey and please see the attached
memorandum for my comments.
Steve Ivey, PLS & CFed
Aquatic Land Surveyor
360-902-1379
From: LARSON, BRYAN (DNR)
Sent: Tuesday, September 02, 2014 10:24 AM
To: IVEY, STEVE (DNR)
Subject: RE: Arcadia Point Seafood
Thanks!

Bryan Larson
360-902-1025
Washington State Department of Natural Resources
From: IVEY, STEVE (DNR)
Sent: Tuesday, September 02, 2014 10:24 AM
To: LARSON, BRYAN (DNR)
Subject: RE: Arcadia Point Seafood

Hi Bryan,
Yes I have both pages of the survey and I will get back to late this week once I complete my review.
Steve Ivey, PLS & CFed
Aquatic Land Surveyor

360-902-1379
From: LARSON, BRYAN (DNR)
Sent: Tuesday, September 02, 2014 10:13 AM
To: IVEY, STEVE (DNR)
Subject: FW: Arcadia Point Seafood
Part 1
Bryan Larson
360-902-1025
Washington State Department of Natural Resources
From: wilson99aps@aol.com [mailto:wilson99aps@aol.com]
Sent: Tuesday, September 02, 2014 9:21 AM
To: PRUITT, BRAD (DNR); LARSON, BRYAN (DNR)
Subject: Arcadia Point Seafood

Brad and Bryan ~
At long last I've got something from Agate Land Surveying for you to look at. See if this is what you have
in mind, and then perhaps we should run through your list what needs to be completed to get this lease
done.
There are two parts to the survey info from Sid, and I'll forward the second piece shortly. Can you send
me back a note when you have both?
Thanks,
Steve

From:
To:
Subject:
Date:
Attachments:
Importance:

LARSON, BRYAN (DNR)
Goss, Rochelle (DNR); PRUITT, BRAD (DNR); O NEAL, ELIZABETH (DNR)
RE: Arcadia Seafood SEPA
Monday, December 08, 2014 1:34:46 PM
Summ of Find Arcadia Seafood 11-24-14.doc
High

I have made the corrections to this document for Brad. He will be out of the office most of this week.
Please let me know if this was enough to get this posted as soon as possible.
If you need anything else, please call me.

Bryan Larson
360-902-1025
Washington State Department of Natural Resources
From: Goss, Rochelle (DNR)
Sent: Friday, December 05, 2014 3:21 PM
To: PRUITT, BRAD (DNR); O NEAL, ELIZABETH (DNR)
Cc: LARSON, BRYAN (DNR)
Subject: RE: Arcadia Seafood SEPA
Hi Brad,
I’ve reviewed the documents, and I don’t see any major problems. There are a couple of
discrepancies between the summary of findings and the MDNS. I have attached the summary of
findings with my notes- just a few wording differences. Please look it over and send it back to Liz
Monday.
Also, we can print out the supporting documents from your email for most of the packet, and can
process it with what we have now, but in addition to the signed MDNS that you brought up, we will
also need the hard copy original signed checklist from you. So if you could send that up at some
point, that’d be great.
Good job on the checklist, your notes are great.
Thank you,
Rochelle M. Goss
External Affairs Program Lead
Department of Natural Resources
360-902-2117
sepacenter@dnr.wa.gov

From: PRUITT, BRAD (DNR)
Sent: Friday, December 05, 2014 12:06 PM
To: O NEAL, ELIZABETH (DNR); Goss, Rochelle (DNR)
Cc: REEVES, BLAIN (DNR); SWENDDAL, KRISTIN (DNR); LARSON, BRYAN (DNR)
Subject: FW: Arcadia Seafood SEPA
Liz and Rochelle, please initiate the 14 day public comment period as soon as possible in order to
avoid conflict with the Christmas Holiday. If you have any questions or concerns please contact me
right away.
Thanks, Brad

Brad Pruitt
Aquaculture Program Manager
Aquatic Resources Division
(360) 902-1083
(360) 480-4802
Fax (360) 902-1786
Brad.pruitt@dnr.wa.gov

From: PRUITT, BRAD (DNR)
Sent: Monday, December 01, 2014 9:49 AM
To: SWENDDAL, KRISTIN (DNR); REEVES, BLAIN (DNR)
Cc: LARSON, BRYAN (DNR); WAGNER, ANDREA (DNR)
Subject: Arcadia Seafood SEPA
Kristin and Blain, attached the files for the Summary of Findings and MDNS for the first geoduck
aquaculture pilot lease project. It is the proposed lease is with Arcadia Shellfish LLC; Vicky and Steve
Wilson. Included are all of the attachments I’ll be forwarding to our SEPA Center after the MDNS is
approved and signed for you information.
Kristin, I’ve forwarded an AACS through Andrea with the hard copy original of the MDNS and
Summary of Findings. Please sign the MDNS so I can forward the package to our SEPA Center to
start the 14 day comment period. It will be best to time the 14 day period so that it doesn’t overlap
with the coming holidays.
If you have any questions or concerns, please call me.
Thanks, Brad

Brad Pruitt

Aquaculture Program Manager
Aquatic Resources Division
(360) 902-1083
(360) 480-4802
Fax (360) 902-1786
Brad.pruitt@dnr.wa.gov

WDNR Summary of Findings
Geoduck Clam Farm Proposal - SEPA Environmental Review
Project Description:
The Department of Natural Resources (DNR) is considering a ten (10) year lease to allow
planting, maintenance, grow out, and harvest of an approximately 1.2 acre geoduck aquaculture
farm in Totten Inlet, Mason County, Washington. The proposal is part of a limited "pilot"
program for assessing the viability of conducting geoduck aquaculture on state-owned tidelands.
The lease area would be located between approximately +1.5' and -4.5' in tidal elevation, and
would include installation of predator protection devices, including PVC tubes and netting. The
predator protection devices would be used to protect juvenile geoduck for the first 18 to 24
months years until they are able to more naturally fend off predators. The tubes and nets are to be
removed when no longer needed. After grow-out, the geoduck would be harvested by beach
crews at low tide, or by divers at high tide as they reach market size in approximately 7 years.
Both beach crews and divers would harvest geoduck using low pressure hydraulic wands. The
water would be injected into the substrate adjacent to each geoduck. Geoduck would be
individually pulled from the substrate by hand, placed in tote baskets, and transferred to a barge
or scow moored in deep water and then be transported by boat to nearby Arcadia Point boat
launch. The frequency, magnitude and timing of harvest events would be determined by multiple
factors including weather, market demand, PSP closures, or other environmental factors. Harvest
activities would include the use of a diesel powered barge, smaller outboard gasoline powered
boats, and pumps. Additional geoduck seed would be authorized to be planted during the term of
the lease. A three acre pocket estuary is located on private lands to the west of the proposed
geoduck farm. A small stream drains from the estuary north of the proposed lease area. To
ensure ingress and egress is maintained for habitat purposes and recreational use, DNR would not
lease any additional tidelands north of the proposed lease boundary as shown in the attached
stewardship map.
Lands in the higher inter-tidal, shoreward of the proposed lease area, are privately owned leaving
no access from the shoreline for public use or for farm operations by the proponent. If crews do
access the farm from the uplands, an access plan would be required to reduce impacts on nearshore habitat. The proponent does not plan to use vehicles on the tidelands.

Key Findings:
The use of the low pressure hoses and a hydraulic wand system to extract geoduck, and the
movement of hydraulic hoses used to support the harvest operation, poses a moderate risk of
temporarily increasing turbidity in the water column and disturbing the benthic community. Due
to the lack of vegetation in the area of the farm operation, there is little risk of impacts to
vegetation. No native eelgrass (Zostera marina) has been found on the proposed lease site. The
nearest documented forage fish spawning habitat is more than 300 feet from the area of
operations. There is the potential for impacting forage fish habitat if crews were to frequently
access the farm from the uplands in areas where forage fish spawn. Herring are documented to
spawn within one mile of the proposed farm site, and are known to spawn on structures including
aquaculture improvements such as predator control net and tubes. Maintenance or removal of
predator control improvements could impact herring spawn when eggs are present. Use of vessel
motors, pump motors, and hydraulic systems offer some potential of petroleum spillage and

discharge of exhaust. Work accomplished after dark may cause additional light or glare from
artificial lighting. Hydraulic pumps and other combustion motors may increase short term noise
levels while in operation. Aesthetic impacts are expected during the time when predator control
devices (net and tubes) are in place during the first 18-24 months. Very little visual impacts
would remain once predator control netting and tubes have been removed. The presence of
predator control devices and work crews on the tidelands increases the risk of incorporating
refuse into the aquatic ecosystem. As the proprietary manager of the farm site, WDNR will
incorporate required mitigation measures into the use authorization agreement for the proposed
use. See potential impacts and required mitigation below.
Other permits and approvals are needed: Nationwide Permit 48 – Army Corps of Engineers,
Commercial Shellfish License and Harvest Site Certification – Department of Health, and
WDFW Aquatic Farm Registration.
WDNR reviewed the information submitted by the proponent with the SEPA Checklist. Based
on this review, WDNR staff determined that the project, as proposed, will not have a probable
significant adverse impact on the environment if the following specific mitigation measures are
implemented.

Potential Impacts and Required Mitigation:
The following bullets list potential impacts identified by WDNR during the environmental review
process and also include required measures for mitigation:
•

•

•

Harvesting geoduck by hydraulic wand requires pumping sea water into the substrate to
loosen and allow the geoduck to be removed. This method of harvest and the movement
of hydraulic hoses may increase sediment re-suspension, turbidity, and have an impact on
benthic organisms within the vicinity of the harvest site. Increased sediment resuspension and turbidity could alter sediment composition and negatively affect biota.
Recovery rates of benthic organisms following physical disturbance depend on a variety
of physical, chemical, and biological factors. Harvest shall only be undertaken using
low-pressure water-jets with a nozzle inside tip diameter of 5/8-inch or less. The nozzles
shall be hand-held and controlled by the operator. The nozzle pressure must be limited to
100 psi (as measured at the pump). Harvesting shall be conducted in a manner not to
exceed state turbidity standards established by the State Department of Ecology (WAC
173-201A-210).
Farming activities should be conducted from the water only to reduce foot traffic across
potential forage fish habitat, aquatic vegetation, and the benthic community on aquatic
lands adjacent to the geoduck tract. If crew access is necessary from the upland, beach
access routes will be established to minimize impacts to sensitive aquatic resources, such
as fish spawning areas and aquatic vegetation. The proponent shall conduct herring
spawn surveys or visually inspect the farm area for presence of herring eggs prior to
conducting any maintenance or harvesting during the herring spawning window of
January 15 to March 31. If herring eggs are present, operations shall cease for a period of
14 days. After 14 days the proponent may conduct a follow up herring spawn survey or
inspection. If no herring eggs are present the proponent may begin harvesting and
maintenance activities.
There is potential for predator control devices, refuse, and other materials to be lost
resulting from activity at the site. The proponent shall remove any litter or debris from
the lease area before the next incoming tide, and when each day’s farm activities are
completed. Tenant shall secure materials such as bags, tools, markers, rebar, or nets and

•

•
•

not store them for longer than seven days in intertidal areas. Predator exclusion devices
such as nets or PVC pipe must be installed securely so they do not break free and litter
surrounding areas, and the proponent shall patrol areas where debris accumulates and
retrieve any debris that escapes the farm operation.
This project will result in short-term risk of petroleum spill and outboard motor and/ or
barge exhaust during maintenance and harvesting operations. The proponent shall
routinely service all equipment to prevent loss of harmful fluids including any hydraulic
fluid or petroleum product, and maintain spill prevention kits that include absorbent
materials for all equipment on site to address spills of hydraulic fluids and fuels from
vessels, vehicles, and other equipment. Tenant shall notify DNR and appropriate agencies
of any spills in accordance with the Lease
Proponent shall minimize nighttime lighting to only that necessary for safe and efficient
operations and not unnecessarily illuminate the surrounding environment.
There would be short term noise from maintenance and harvesting activities that could
potentially result in periodic disruption to shoreline property owners. The proponent
shall minimize noise from pumps, generators, and other mechanical devices, radios, etc.
The State noise standard for residential areas is 55 dBA (WAC 173-60-040) and it shall
not be exceeded.

Remaining Impacts:
It is expected that the mitigation measures described above will adequately protect the natural
environment and limit aesthetic impacts.

Responsible official: Kristin Swenddal
Position/title: Aquatics Division Manager
Address:
1111 Washington St. SE
PO Box 47027
Olympia, WA 98504-7027

Attachment: Map

Phone: (360) 902-1100

From:
To:
Cc:
Subject:
Date:
Attachments:

Goss, Rochelle (DNR)
PRUITT, BRAD (DNR); O NEAL, ELIZABETH (DNR)
LARSON, BRYAN (DNR)
RE: Arcadia Seafood SEPA
Friday, December 05, 2014 3:20:56 PM
Summ of Find Arcadia Seafood 11-24-14.doc

Hi Brad,
I’ve reviewed the documents, and I don’t see any major problems. There are a couple of
discrepancies between the summary of findings and the MDNS. I have attached the summary of
findings with my notes- just a few wording differences. Please look it over and send it back to Liz
Monday.
Also, we can print out the supporting documents from your email for most of the packet, and can
process it with what we have now, but in addition to the signed MDNS that you brought up, we will
also need the hard copy original signed checklist from you. So if you could send that up at some
point, that’d be great.
Good job on the checklist, your notes are great.
Thank you,
Rochelle M. Goss
External Affairs Program Lead
Department of Natural Resources
360-902-2117
sepacenter@dnr.wa.gov
From: PRUITT, BRAD (DNR)
Sent: Friday, December 05, 2014 12:06 PM
To: O NEAL, ELIZABETH (DNR); Goss, Rochelle (DNR)
Cc: REEVES, BLAIN (DNR); SWENDDAL, KRISTIN (DNR); LARSON, BRYAN (DNR)
Subject: FW: Arcadia Seafood SEPA
Liz and Rochelle, please initiate the 14 day public comment period as soon as possible in order to
avoid conflict with the Christmas Holiday. If you have any questions or concerns please contact me
right away.
Thanks, Brad

Brad Pruitt
Aquaculture Program Manager
Aquatic Resources Division
(360) 902-1083
(360) 480-4802
Fax (360) 902-1786

Brad.pruitt@dnr.wa.gov

From: PRUITT, BRAD (DNR)
Sent: Monday, December 01, 2014 9:49 AM
To: SWENDDAL, KRISTIN (DNR); REEVES, BLAIN (DNR)
Cc: LARSON, BRYAN (DNR); WAGNER, ANDREA (DNR)
Subject: Arcadia Seafood SEPA
Kristin and Blain, attached the files for the Summary of Findings and MDNS for the first geoduck
aquaculture pilot lease project. It is the proposed lease is with Arcadia Shellfish LLC; Vicky and Steve
Wilson. Included are all of the attachments I’ll be forwarding to our SEPA Center after the MDNS is
approved and signed for you information.
Kristin, I’ve forwarded an AACS through Andrea with the hard copy original of the MDNS and
Summary of Findings. Please sign the MDNS so I can forward the package to our SEPA Center to
start the 14 day comment period. It will be best to time the 14 day period so that it doesn’t overlap
with the coming holidays.
If you have any questions or concerns, please call me.
Thanks, Brad

Brad Pruitt
Aquaculture Program Manager
Aquatic Resources Division
(360) 902-1083
(360) 480-4802
Fax (360) 902-1786
Brad.pruitt@dnr.wa.gov

WDNR Summary of Findings
Geoduck Clam Farm Proposal - SEPA Environmental Review
Project Description:
The Department of Natural Resources (DNR) is considering a ten (10) year lease to allow
planting, maintenance, grow out, and harvest of an approximately 1.2 acre geoduck aquaculture
farm in Totten Inlet, Mason County, Washington. The proposal is part of a limited "pilot"
program for assessing the viability of conducting geoduck aquaculture on state-owned tidelands.
The lease area would be located between approximately +1.5' and -4.5' in tidal elevation, and
would include installation of predator protection devices, including PVC tubes and netting. The
predator protection devices would be used to protect juvenile geoduck for the first 18 to 24
months years until they are able to more naturally fend off predators. The tubes and nets are to be
removed when no longer needed. After grow-out, the geoduck would be harvested by beach
crews at low tide, or by divers at high tide as they reach market size in approximately 6 years.
Both beach crews and divers would harvest geoduck using low pressure hydraulic wands. The
water would be injected into the substrate adjacent to each geoduck. Geoduck would be
individually pulled from the substrate by hand, placed in tote baskets, and transferred to a barge
or scow moored in deep water and then be transported by boat to nearby Arcadia Point boat
launch. The frequency, magnitude and timing of harvest events would be determined by multiple
factors including weather, market demand, PSP closures, or other environmental factors. Harvest
activities could include the use of a diesel powered barge, smaller outboard gasoline powered
boats, and pumps. Additional geoduck seed would be authorized to be planted during the term of
the lease. A three acre pocket estuary is located on private lands to the west of the proposed
geoduck farm. A small stream drains from the estuary north of the proposed lease area. To
ensure ingress and egress is maintained for habitat purposes and recreational use, DNR would not
lease any additional tidelands north of the proposed lease boundary as shown in the attached
stewardship map.
Lands in the higher inter-tidal, shoreward of the proposed lease area, are privately owned leaving
no access from the shoreline for public use or for farm operations by the proponent. If crews do
access the farm from the uplands, an access plan would be required to reduce impacts on nearshore habitat. The proponent does not plan to use vehicles on the tidelands.

Key Findings:
The use of the low pressure hoses and a hydraulic wand system to extract geoduck, and the
movement of hydraulic hoses used to support the harvest operation, poses a moderate risk of
temporarily increasing turbidity in the water column and disturbing the benthic community. Due
to the lack of vegetation in the area of the farm operation, there is little risk of impacts to
vegetation. No native eelgrass (Zostera marina) has been found on the proposed lease site. The
nearest documented forage fish spawning habitat is more than 300 feet from the area of
operations. There is the potential for impacting forage fish habitat if crews were to frequently
access the farm from the uplands in areas where forage fish spawn. Herring are documented to
spawn within one mile of the proposed farm site, and are known to spawn on structures including
aquaculture improvements such as predator control net and tubes. Maintenance or removal of
predator control improvements could impact herring spawn when eggs are present. Use of vessel
motors, pump motors, and hydraulic systems offer some potential of petroleum spillage and

Commented [GR(1]: MDNS says “7 years”.

Commented [GR(2]: MDNS says “would include…”

discharge of exhaust. Work accomplished after dark may cause additional light or glare from
artificial lighting. Hydraulic pumps and other combustion motors may increase short term noise
levels while in operation. Aesthetic impacts are expected during the time when predator control
devices (net and tubes) are in place during the first 18-24 months. Very little visual impacts
would remain once predator control netting and tubes have been removed. The presence of
predator control devices and work crews on the tidelands increases the risk of incorporating
refuse into the aquatic ecosystem. As the proprietary manager of the farm site, WDNR will
incorporate required mitigation measures into the use authorization agreement for the proposed
use. See potential impacts and required mitigation below.
Other permits and approvals are needed: Nationwide Permit 48 – Army Corps of Engineers,
Commercial Shellfish License and Harvest Site Certification – Department of Health, and
WDFW Aquatic Farm Registration.
WDNR reviewed the information submitted by the proponent with the SEPA Checklist. Based
on this review, WDNR staff determined that the project, as proposed, will not have a probable
significant adverse impact on the environment if the following specific mitigation measures are
implemented.

Potential Impacts and Required Mitigation:
The following bullets list potential impacts identified by WDNR during the environmental review
process and also include required measures for mitigation:
•

•

•

Harvesting geoduck by hydraulic wand requires pumping sea water into the substrate to
loosen and allow the geoduck to be removed. This method of harvest and the movement
of hydraulic hoses may increase sediment re-suspension, turbidity, and have an impact on
benthic organisms within the vicinity of the harvest site. Increased sediment resuspension and turbidity could alter sediment composition and negatively affect biota.
Recovery rates of benthic organisms following physical disturbance depend on a variety
of physical, chemical, and biological factors. Harvest shall only be undertaken using
low-pressure water-jets with a nozzle inside tip diameter of 5/8-inch or less. The nozzles
shall be hand-held and controlled by the operator. The nozzle pressure must be limited to
100 psi (as measured at the pump). Harvesting shall be conducted in a manner not to
exceed state turbidity standards established by the State Department of Ecology (WAC
173-201A-210).
Farming activities should be conducted from the water only to reduce foot traffic across
potential forage fish habitat, aquatic vegetation, and the benthic community on aquatic
lands adjacent to the geoduck tract. If crew access is necessary from the upland, beach
access routes will be established to minimize impacts to sensitive aquatic resources, such
as fish spawning areas and aquatic vegetation. The proponent shall conduct herring
spawn surveys or visually inspect the farm area for presence of herring eggs prior to
conducting any maintenance or harvesting during the herring spawning window of
January 15 to March 31. If herring eggs are present, operations shall cease for a period of
14 days. After 14 days the proponent may conduct a follow up herring spawn survey or
inspection. If no herring eggs are present the proponent may begin harvesting and
maintenance activities.
There is potential for predator control devices, refuse, and other materials to be lost
resulting from activity at the site. The proponent shall remove any litter or debris from
the lease area before the next incoming tide, and when each day’s farm activities are
completed. Tenant shall secure materials such as bags, tools, markers, rebar, or nets and

•

•
•

not store them for longer than seven days in intertidal areas. Predator exclusion devices
such as nets or PVC pipe must be installed securely so they do not break free and litter
surrounding areas, and the proponent shall patrol areas where debris accumulates and
retrieve any debris that escapes the farm operation.
This project will result in short-term risk of petroleum spill and outboard motor and/ or
barge exhaust during maintenance and harvesting operations. The proponent shall
routinely service all equipment to prevent loss of harmful fluids including any hydraulic
fluid or petroleum product, and maintain spill prevention kits that include absorbent
materials for all equipment on site to address spills of hydraulic fluids and fuels from
vessels, vehicles, and other equipment. Tenant shall notify DNR and appropriate agencies
of any spills in accordance with the Lease. The proponent shall prepare a contingency
plan for addressing petroleum product toxic material spills in the intertidal area.
Proponent shall minimize nighttime lighting to only that necessary for safe and efficient
operations and not unnecessarily illuminate the surrounding environment.
There would be short term noise from maintenance and harvesting activities that could
potentially result in periodic disruption to shoreline property owners. The proponent
shall minimize noise from pumps, generators, and other mechanical devices, radios, etc.
The State noise standard for residential areas is 55 dBA (WAC 173-60-040) and it shall
not be exceeded.
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Remaining Impacts:
It is expected that the mitigation measures described above will adequately protect the natural
environment and limit aesthetic impacts.
Commented [GR(4]: Is Kristin supposed to sign this? I’m not
sure what the standard is for a summary of findings.

Responsible official: Kristin Swenddal
Position/title: Aquatics Division Manager
Address:
1111 Washington St. SE
PO Box 47027
Olympia, WA 98504-7027

Attachment: Map
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From:
To:
Subject:
Date:
Attachments:

LARSON, BRYAN (DNR)
Goss, Rochelle (DNR); PRUITT, BRAD (DNR); O NEAL, ELIZABETH (DNR)
RE: Arcadia Seafood SEPA
Tuesday, December 09, 2014 8:52:27 AM
Summ of Find Arcadia Seafood 11-24-14.doc

Here is the latest.

Bryan Larson
360-902-1025
Washington State Department of Natural Resources
From: LARSON, BRYAN (DNR)
Sent: Monday, December 08, 2014 1:35 PM
To: Goss, Rochelle (DNR); PRUITT, BRAD (DNR); O NEAL, ELIZABETH (DNR)
Subject: RE: Arcadia Seafood SEPA
Importance: High
I have made the corrections to this document for Brad. He will be out of the office most of this week.
Please let me know if this was enough to get this posted as soon as possible.
If you need anything else, please call me.

Bryan Larson
360-902-1025
Washington State Department of Natural Resources
From: Goss, Rochelle (DNR)
Sent: Friday, December 05, 2014 3:21 PM
To: PRUITT, BRAD (DNR); O NEAL, ELIZABETH (DNR)
Cc: LARSON, BRYAN (DNR)
Subject: RE: Arcadia Seafood SEPA
Hi Brad,
I’ve reviewed the documents, and I don’t see any major problems. There are a couple of
discrepancies between the summary of findings and the MDNS. I have attached the summary of
findings with my notes- just a few wording differences. Please look it over and send it back to Liz
Monday.
Also, we can print out the supporting documents from your email for most of the packet, and can
process it with what we have now, but in addition to the signed MDNS that you brought up, we will
also need the hard copy original signed checklist from you. So if you could send that up at some

point, that’d be great.
Good job on the checklist, your notes are great.
Thank you,
Rochelle M. Goss
External Affairs Program Lead
Department of Natural Resources
360-902-2117
sepacenter@dnr.wa.gov
From: PRUITT, BRAD (DNR)
Sent: Friday, December 05, 2014 12:06 PM
To: O NEAL, ELIZABETH (DNR); Goss, Rochelle (DNR)
Cc: REEVES, BLAIN (DNR); SWENDDAL, KRISTIN (DNR); LARSON, BRYAN (DNR)
Subject: FW: Arcadia Seafood SEPA
Liz and Rochelle, please initiate the 14 day public comment period as soon as possible in order to
avoid conflict with the Christmas Holiday. If you have any questions or concerns please contact me
right away.
Thanks, Brad

Brad Pruitt
Aquaculture Program Manager
Aquatic Resources Division
(360) 902-1083
(360) 480-4802
Fax (360) 902-1786
Brad.pruitt@dnr.wa.gov

From: PRUITT, BRAD (DNR)
Sent: Monday, December 01, 2014 9:49 AM
To: SWENDDAL, KRISTIN (DNR); REEVES, BLAIN (DNR)
Cc: LARSON, BRYAN (DNR); WAGNER, ANDREA (DNR)
Subject: Arcadia Seafood SEPA
Kristin and Blain, attached the files for the Summary of Findings and MDNS for the first geoduck
aquaculture pilot lease project. It is the proposed lease is with Arcadia Shellfish LLC; Vicky and Steve
Wilson. Included are all of the attachments I’ll be forwarding to our SEPA Center after the MDNS is
approved and signed for you information.

Kristin, I’ve forwarded an AACS through Andrea with the hard copy original of the MDNS and
Summary of Findings. Please sign the MDNS so I can forward the package to our SEPA Center to
start the 14 day comment period. It will be best to time the 14 day period so that it doesn’t overlap
with the coming holidays.
If you have any questions or concerns, please call me.
Thanks, Brad

Brad Pruitt
Aquaculture Program Manager
Aquatic Resources Division
(360) 902-1083
(360) 480-4802
Fax (360) 902-1786
Brad.pruitt@dnr.wa.gov

WDNR Summary of Findings
Geoduck Clam Farm Proposal - SEPA Environmental Review
Project Description:
The Department of Natural Resources (DNR) is considering a ten (10) year lease to allow
planting, maintenance, grow out, and harvest of an approximately 1.2 acre geoduck aquaculture
farm in Totten Inlet, Mason County, Washington. The proposal is part of a limited "pilot"
program for assessing the viability of conducting geoduck aquaculture on state-owned tidelands.
The lease area would be located between approximately +1.5' and -4.5' in tidal elevation, and
would include installation of predator protection devices, including PVC tubes and netting. The
predator protection devices would be used to protect juvenile geoduck for the first 18 to 24
months until they are able to more naturally fend off predators. The tubes and nets are to be
removed when no longer needed. After grow-out, the geoduck would be harvested by beach
crews at low tide, or by divers at high tide as they reach market size in approximately 7 years.
Both beach crews and divers would harvest geoduck using low pressure hydraulic wands. The
water would be injected into the substrate adjacent to each geoduck. Geoduck would be
individually pulled from the substrate by hand, placed in tote baskets, and transferred to a barge
or scow moored in deep water and then be transported by boat to nearby Arcadia Point boat
launch. The frequency, magnitude and timing of harvest events would be determined by multiple
factors including weather, market demand, PSP closures, or other environmental factors. Harvest
activities would include the use of a diesel powered barge, smaller outboard gasoline powered
boats, and pumps. Additional geoduck seed would be authorized to be planted during the term of
the lease. A three acre pocket estuary is located on private lands to the west of the proposed
geoduck farm. A small stream drains from the estuary north of the proposed lease area. To
ensure ingress and egress is maintained for habitat purposes and recreational use, DNR would not
lease any additional tidelands north of the proposed lease boundary as shown in the attached
stewardship map.
Lands in the higher inter-tidal, shoreward of the proposed lease area, are privately owned leaving
no access from the shoreline for public use or for farm operations by the proponent. If crews do
access the farm from the uplands, an access plan would be required to reduce impacts on nearshore habitat. The proponent does not plan to use vehicles on the tidelands.

Key Findings:
The use of the low pressure hoses and a hydraulic wand system to extract geoduck, and the
movement of hydraulic hoses used to support the harvest operation, poses a moderate risk of
temporarily increasing turbidity in the water column and disturbing the benthic community. Due
to the lack of vegetation in the area of the farm operation, there is little risk of impacts to
vegetation. No native eelgrass (Zostera marina) has been found on the proposed lease site. The
nearest documented forage fish spawning habitat is more than 300 feet from the area of
operations. There is the potential for impacting forage fish habitat if crews were to frequently
access the farm from the uplands in areas where forage fish spawn. Herring are documented to
spawn within one mile of the proposed farm site, and are known to spawn on structures including
aquaculture improvements such as predator control net and tubes. Maintenance or removal of
predator control improvements could impact herring spawn when eggs are present. Use of vessel
motors, pump motors, and hydraulic systems offer some potential of petroleum spillage and

discharge of exhaust. Work accomplished after dark may cause additional light or glare from
artificial lighting. Hydraulic pumps and other combustion motors may increase short term noise
levels while in operation. Aesthetic impacts are expected during the time when predator control
devices (net and tubes) are in place during the first 18-24 months. Very little visual impacts
would remain once predator control netting and tubes have been removed. The presence of
predator control devices and work crews on the tidelands increases the risk of incorporating
refuse into the aquatic ecosystem. As the proprietary manager of the farm site, WDNR will
incorporate required mitigation measures into the use authorization agreement for the proposed
use. See potential impacts and required mitigation below.
Other permits and approvals are needed: Nationwide Permit 48 – Army Corps of Engineers,
Commercial Shellfish License and Harvest Site Certification – Department of Health, and
WDFW Aquatic Farm Registration.
WDNR reviewed the information submitted by the proponent with the SEPA Checklist. Based
on this review, WDNR staff determined that the project, as proposed, will not have a probable
significant adverse impact on the environment if the following specific mitigation measures are
implemented.

Potential Impacts and Required Mitigation:
The following bullets list potential impacts identified by WDNR during the environmental review
process and also include required measures for mitigation:
•

•

•

Harvesting geoduck by hydraulic wand requires pumping sea water into the substrate to
loosen and allow the geoduck to be removed. This method of harvest and the movement
of hydraulic hoses may increase sediment re-suspension, turbidity, and have an impact on
benthic organisms within the vicinity of the harvest site. Increased sediment resuspension and turbidity could alter sediment composition and negatively affect biota.
Recovery rates of benthic organisms following physical disturbance depend on a variety
of physical, chemical, and biological factors. Harvest shall only be undertaken using
low-pressure water-jets with a nozzle inside tip diameter of 5/8-inch or less. The nozzles
shall be hand-held and controlled by the operator. The nozzle pressure must be limited to
100 psi (as measured at the pump). Harvesting shall be conducted in a manner not to
exceed state turbidity standards established by the State Department of Ecology (WAC
173-201A-210).
Farming activities should be conducted from the water only to reduce foot traffic across
potential forage fish habitat, aquatic vegetation, and the benthic community on aquatic
lands adjacent to the geoduck tract. If crew access is necessary from the upland, beach
access routes will be established to minimize impacts to sensitive aquatic resources, such
as fish spawning areas and aquatic vegetation. The proponent shall conduct herring
spawn surveys or visually inspect the farm area for presence of herring eggs prior to
conducting any maintenance or harvesting during the herring spawning window of
January 15 to March 31. If herring eggs are present, operations shall cease for a period of
14 days. After 14 days the proponent may conduct a follow up herring spawn survey or
inspection. If no herring eggs are present the proponent may begin harvesting and
maintenance activities.
There is potential for predator control devices, refuse, and other materials to be lost
resulting from activity at the site. The proponent shall remove any litter or debris from
the lease area before the next incoming tide, and when each day’s farm activities are
completed. Tenant shall secure materials such as bags, tools, markers, rebar, or nets and

•

•
•

not store them for longer than seven days in intertidal areas. Predator exclusion devices
such as nets or PVC pipe must be installed securely so they do not break free and litter
surrounding areas, and the proponent shall patrol areas where debris accumulates and
retrieve any debris that escapes the farm operation.
This project will result in short-term risk of petroleum spill and outboard motor and/ or
barge exhaust during maintenance and harvesting operations. The proponent shall
routinely service all equipment to prevent loss of harmful fluids including any hydraulic
fluid or petroleum product, and maintain spill prevention kits that include absorbent
materials for all equipment on site to address spills of hydraulic fluids and fuels from
vessels, vehicles, and other equipment. Tenant shall notify DNR and appropriate agencies
of any spills in accordance with the Lease
Proponent shall minimize nighttime lighting to only that necessary for safe and efficient
operations and not unnecessarily illuminate the surrounding environment.
There would be short term noise from maintenance and harvesting activities that could
potentially result in periodic disruption to shoreline property owners. The proponent
shall minimize noise from pumps, generators, and other mechanical devices, radios, etc.
The State noise standard for residential areas is 55 dBA (WAC 173-60-040) and it shall
not be exceeded.

Remaining Impacts:
It is expected that the mitigation measures described above will adequately protect the natural
environment and limit aesthetic impacts.

Responsible official: Kristin Swenddal
Position/title: Aquatics Division Manager
Address:
1111 Washington St. SE
PO Box 47027
Olympia, WA 98504-7027
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Phone: (360) 902-1100

From:
To:
Subject:
Date:

LARSON, BRYAN (DNR)
MEAD, MARILYN (DNR)
RE: Assignment for L&I
Wednesday, February 11, 2015 2:43:50 PM

I don’t see how we could use the L&I form if we have our own.
I agree with the privacy issue, and I am not sure how to deal with this.

Bryan Larson
360-902-1025
Washington State Department of Natural Resources
From: MEAD, MARILYN (DNR)
Sent: Wednesday, February 11, 2015 2:37 PM
To: LARSON, BRYAN (DNR)
Subject: RE: Assignment for L&I
I am awfully confused also. I know that Denise has done these savings accounts before but I couldn’t
say who may have done one recently. I am not sure one of our tenants would like their financial
information made available to another bank either. We have used this language since at least 2003.

If they have a form from L&I that is acceptable to them why don’t we have Charles review that and
see if we can accept it?
Marilyn Mead
Washington State Department of Natural Resources (DNR)
From: LARSON, BRYAN (DNR)
Sent: Wednesday, February 11, 2015 2:28 PM
To: MEAD, MARILYN (DNR)
Subject: FW: Assignment for L&I

Marilyn,
Charles called me today saying he spoke with the representative at Heritage bank in Shelton, and
they are not willing to open a Savings Account Assignment with the form I sent them.
Do you know of anyone who may have completed a Savings Account Assignment recently that we
could look at or at least speak with that bank?
I am truly confused as to why this has turned into something so difficult.

Thanks,
Bryan

Bryan Larson
360-902-1025
Washington State Department of Natural Resources
From: wilson99aps@aol.com [mailto:wilson99aps@aol.com]
Sent: Wednesday, February 11, 2015 2:25 PM
To: LARSON, BRYAN (DNR)
Subject: Fwd: Assignment for L&I
Bryan ~
Take a look at this document, it's very informative...and quite clearly states the (contractor, lessee, etc) is
the assignor; not the State.
Can you find an example of a current lease where there is an assignment of account that uses the exact
document you've provided to Heritage? At least I'd know another bank to speak to.

-----Original Message----From: Michelle Corral <Michelle.Corral@heritagebanknw.com>
To: 'wilson99aps@aol.com' <wilson99aps@aol.com>
Sent: Wed, Feb 11, 2015 1:56 pm
Subject: Assignment for L&I
Steve,
I thought that it may be helpful if you were able to see what other state departments use as their request
for assignment of account. I have attached the assignment of account that the Department of Labor and
Industries uses for your reference.
Thanks,
Michelle
Michelle Corral
VP Branch Manager
NMLS - 879030
Shelton Office
301 E Wallace Kneeland Blvd. Ste. 115
Shelton, WA 98584
Office:   (360) 426-4431 X82001
Direct:   (360) 570-7391
Fax:        (360) 426-4497
Michelle.Corral@HeritageBankNW.com

CONFIDENTIAL AND PROPRIETARY: This e-mail message is intended only for the use of the
individual or entity to which it is addressed and may contain information that is confidential. If the reader
is not the intended recipient, you are hereby notified that any dissemination, distribution, or copying of
this communication is strictly prohibited. If you have received this communication in error, please notify
us immediately by telephone, return this message to the address above and delete or destroy all copies.
From: itsupport@heritagebankwa.com [mailto:itsupport@heritagebankwa.com]
Sent: Wednesday, February 11, 2015 2:46 PM
To: Michelle Corral
Subject: Message from KMBT_C284e

From:
To:
Subject:
Date:

MEAD, MARILYN (DNR)
LARSON, BRYAN (DNR)
RE: Assignment for L&I
Wednesday, February 11, 2015 2:48:40 PM

We do accept alternate forms for things sometimes. The Performance Bond form of ours is
something we use if the bonding company doesn’t have their own and the same with insurance
certificates. However, this is the tenant’s issue if his bank won’t let him assign. He should be the one
jumping through hoops. But I know how these things go sometimes with these smaller applicants
that aren’t really wise in the ways of business.
The L&I form was also just for insurance and it went up to $50,000.
Marilyn Mead
Washington State Department of Natural Resources (DNR)
From: LARSON, BRYAN (DNR)
Sent: Wednesday, February 11, 2015 2:44 PM
To: MEAD, MARILYN (DNR)
Subject: RE: Assignment for L&I

I don’t see how we could use the L&I form if we have our own.
I agree with the privacy issue, and I am not sure how to deal with this.

Bryan Larson
360-902-1025
Washington State Department of Natural Resources
From: MEAD, MARILYN (DNR)
Sent: Wednesday, February 11, 2015 2:37 PM
To: LARSON, BRYAN (DNR)
Subject: RE: Assignment for L&I
I am awfully confused also. I know that Denise has done these savings accounts before but I couldn’t
say who may have done one recently. I am not sure one of our tenants would like their financial
information made available to another bank either. We have used this language since at least 2003.

If they have a form from L&I that is acceptable to them why don’t we have Charles review that and
see if we can accept it?
Marilyn Mead
Washington State Department of Natural Resources (DNR)

From: LARSON, BRYAN (DNR)
Sent: Wednesday, February 11, 2015 2:28 PM
To: MEAD, MARILYN (DNR)
Subject: FW: Assignment for L&I

Marilyn,
Charles called me today saying he spoke with the representative at Heritage bank in Shelton, and
they are not willing to open a Savings Account Assignment with the form I sent them.
Do you know of anyone who may have completed a Savings Account Assignment recently that we
could look at or at least speak with that bank?
I am truly confused as to why this has turned into something so difficult.
Thanks,
Bryan

Bryan Larson
360-902-1025
Washington State Department of Natural Resources
From: wilson99aps@aol.com [mailto:wilson99aps@aol.com]
Sent: Wednesday, February 11, 2015 2:25 PM
To: LARSON, BRYAN (DNR)
Subject: Fwd: Assignment for L&I
Bryan ~
Take a look at this document, it's very informative...and quite clearly states the (contractor, lessee, etc) is
the assignor; not the State.
Can you find an example of a current lease where there is an assignment of account that uses the exact
document you've provided to Heritage? At least I'd know another bank to speak to.

-----Original Message----From: Michelle Corral <Michelle.Corral@heritagebanknw.com>
To: 'wilson99aps@aol.com' <wilson99aps@aol.com>
Sent: Wed, Feb 11, 2015 1:56 pm
Subject: Assignment for L&I
Steve,
I thought that it may be helpful if you were able to see what other state departments use as their request
for assignment of account. I have attached the assignment of account that the Department of Labor and
Industries uses for your reference.
Thanks,

Michelle
Michelle Corral
VP Branch Manager
NMLS - 879030
Shelton Office
301 E Wallace Kneeland Blvd. Ste. 115
Shelton, WA 98584
Office:   (360) 426-4431 X82001
Direct:   (360) 570-7391
Fax:        (360) 426-4497
Michelle.Corral@HeritageBankNW.com

CONFIDENTIAL AND PROPRIETARY: This e-mail message is intended only for the use of the
individual or entity to which it is addressed and may contain information that is confidential. If the reader
is not the intended recipient, you are hereby notified that any dissemination, distribution, or copying of
this communication is strictly prohibited. If you have received this communication in error, please notify
us immediately by telephone, return this message to the address above and delete or destroy all copies.
From: itsupport@heritagebankwa.com [mailto:itsupport@heritagebankwa.com]
Sent: Wednesday, February 11, 2015 2:46 PM
To: Michelle Corral
Subject: Message from KMBT_C284e

From:
To:
Cc:
Subject:
Date:

PRUITT, BRAD (DNR)
Jim Gibbons
LARSON, BRYAN (DNR)
RE: Contract
Monday, April 06, 2015 12:30:29 PM

Jim, after thinking about this we should get the Full Release of All Claims signed and finalized. Now
that DNR has receiving your last payment all obligations of the Settlement Agreement are be
completed. The release would put that settlement agreement to rest.
The Right of Entry, 20-086306, is still in effect and doesn’t expire until March 15, 2018. This
separate agreement authorized harvest activities on the property until then. When do you think
you’ll have that property harvested? As we discussed last fall, DNR would like to use the property as
part of our geoduck aquaculture lease pilot.
I’d be best to get your signature on the release early this week to be as consistent as possible with
the Settlement Agreement. I can bring it over to you if that works. There is a notary block on the
document.
Thanks, Brad
From: Jim Gibbons [mailto:jlgibbons@seattleshellfish.com]
Sent: Monday, April 06, 2015 8:52 AM
To: PRUITT, BRAD (DNR)
Subject: Contract
Brad,
Just wanted to let you know that although we made our final payment on the DNR property in front
of our former Lachine lease in March of this year, as per our Agreement, per our Contract with DNR
we do have until December 2018 to finish the harvest of product on the property. We anticipate
being done with the harvest in late spring of this year. We will let you know when the harvest is
completed.
Jim Gibbons
Seattle Shellfish

From:
To:
Cc:
Subject:
Date:

Sanguinetti, Pamela NWS
LARSON, BRYAN (DNR)
PRUITT, BRAD (DNR)
RE: DNR- Arcadia Point Seafoods NW48 (UNCLASSIFIED)
Tuesday, June 10, 2014 9:20:21 AM

Classification: UNCLASSIFIED
Caveats: NONE
Bryan,
As we discussed, the Nationwide Permits expire every 5 years so the grower would need to reapply prior to the
authorization expiring in March 2017.
Pam
Pamela Sanguinetti,
Senior Project Manager/Biologist
U. S. Army Corps of Engineers - Seattle District
CENWS-OD-RG Post Office Box 3755
4735 East Marginal Way South
Seattle, Washington 98134-2385
Phone: (206) 764-6904
Fax: (206) 764-6602
Corps Website: http://www.nws.usace.army.mil/
General Regulatory Assistance: http://www.ora.wa.gov/

-----Original Message----From: LARSON, BRYAN (DNR) [mailto:BRYAN.LARSON@dnr.wa.gov]
Sent: Tuesday, June 10, 2014 9:00 AM
To: Sanguinetti, Pamela NWS
Cc: PRUITT, BRAD (DNR)
Subject: [EXTERNAL] DNR- Arcadia Point Seafoods NW48
Importance: High
Pam,

We are currently processing Arcadia Point Seafood's application and JARPA for the Geoduck Aquaculture Lease
they would like to enter into with the DNR on the ground they currently are harvesting under the Right of Entry that
was entered into in 2013.

Reading through some of the paperwork, I came across their Nationwide 48 Permit and noticed they are covered
until March 18, 2017. That brought up a question I have to ask on the process they will need to go through to get a
new permit when they could be two years into a lease by then.

Can you please get back to me at your earliest convenience to explain this process, so we can proceed with our

application?

Thanks,
Bryan

Bryan Larson
Shellfish Program Specialist
Washington State Department of Natural Resources
360-902-1025
bryan.larson@dnr.wa.gov <mailto:bryan.larson@dnr.wa.gov>
www.dnr.wa.gov <http://www.dnr.wa.gov>

Classification: UNCLASSIFIED
Caveats: NONE

From:
To:
Cc:
Subject:
Date:

LARSON, BRYAN (DNR)
"wilson99aps@aol.com"
PRUITT, BRAD (DNR)
RE: Documents
Tuesday, December 09, 2014 12:48:52 PM

Steve,
We have not received the Insurance Certificate here in the office.
Brad is out of the office this week, but we were able to get all the documents into the SEPA center
and it was posted today. The comment period ends December 23rd at 4:30 pm.
Bryan

Bryan Larson
360-902-1025
Washington State Department of Natural Resources
From: wilson99aps@aol.com [mailto:wilson99aps@aol.com]
Sent: Monday, November 24, 2014 11:35 PM
To: LARSON, BRYAN (DNR)
Cc: PRUITT, BRAD (DNR)
Subject: Re: Documents
Bryan and Brad ~
Thanks for accepting many of our comments on the three documents. We reread the documents again
tonight and they appear to be complete and accurate, and should allow for a well conducted project.
Also, by the end of this week you should have received the insurance certification as requested. It was to
be mailed last Friday. Perhaps you could let us know when you have it in the file.
We want to thank you guys for moving ahead with the lease, and we'll do our best to make DNR satisfied
with the results.
Have a good holiday.
Steve

-----Original Message----From: LARSON, BRYAN (DNR) (DNR) <BRYAN.LARSON@dnr.wa.gov>
To: 'wilson99aps@aol.com' <wilson99aps@aol.com>; PRUITT, BRAD (DNR) (DNR)
<BRADFORD.PRUITT@dnr.wa.gov>
Sent: Mon, Nov 24, 2014 11:54 am
Subject: RE: Documents

Steve,
Here are the latest documents for you to look at, as we discussed during the phone call today.
Call with questions.
Bryan

Bryan Larson
360-902-1025
Washington State Department of Natural Resources
From: wilson99aps@aol.com [mailto:wilson99aps@aol.com]
Sent: Sunday, November 23, 2014 1:23 PM
To: LARSON, BRYAN (DNR); PRUITT, BRAD (DNR)
Subject: Re: Documents
Hi Bryan & Brad,
Turns out that I was able to convert these to Word documents myself, so I did. Hope that was OK.
Comments for your consideration are highlighted in yellow--I tried to make them as obvious as possible
so you wouldn't have to hunt for them.
Most of the comments or changes have to do with (1) spelling or location corrections, (2) making things
more consistent with our JARPA or SEPA or ACOE permit, (3) changing specific harvest references to
apply more broadly to farm activities, where appropriate (i.e., where we thought it was probably your
intent), and (4) noting where we didn't understand something.
We're sending this to both of you because some of this is SEPA related (Brad's ballpark) and some is
lease related (Bryan's ballpark) -- hope that works.
We'll be around all week (except for when we're stuffing ourselves on Thursday), so please call if our
comments are unclear or you want to talk anything over.
Thanks for giving us a chance to review these; appreciate it.
Vicki & Steve

-----Original Message----From: wilson99aps <wilson99aps@aol.com>
To: BRYAN.LARSON <BRYAN.LARSON@dnr.wa.gov>
Sent: Thu, Nov 20, 2014 2:08 pm
Subject: Re: Documents
Hi Bryan ~ We have reviewed the attachments and have some comments/edits for your consideration. It
would be easier to put them directly on the documents, rather than trying to explain them separately.
Would you be willing to send us Word versions that we could write on?
Thanks,
Vicki

-----Original Message----From: LARSON, BRYAN (DNR) (DNR) <BRYAN.LARSON@dnr.wa.gov>
To: wilson99aps <wilson99aps@aol.com>
Sent: Tue, Nov 18, 2014 10:19 am
Subject: Documents
Steve,
Here are the documents Brad called about this morning.
Call with questions if you have them.
Thanks,
Bryan

Bryan Larson
Shellfish Program Specialist
Washington State Department of Natural Resources
360-902-1025
bryan.larson@dnr.wa.gov
www.dnr.wa.gov

From:
To:
Subject:
Date:
Attachments:

LARSON, BRYAN (DNR)
"wilson99aps@aol.com"; PRUITT, BRAD (DNR)
RE: Documents
Monday, November 24, 2014 11:54:34 AM
Arcadia Exhibit B -11.24.14.pdf
mdns Arcadia Seafood 11-24-14.pdf
Summ of Find Arcadia Seafood 11-24-14.pdf

Steve,
Here are the latest documents for you to look at, as we discussed during the phone call today.
Call with questions.
Bryan

Bryan Larson
360-902-1025
Washington State Department of Natural Resources
From: wilson99aps@aol.com [mailto:wilson99aps@aol.com]
Sent: Sunday, November 23, 2014 1:23 PM
To: LARSON, BRYAN (DNR); PRUITT, BRAD (DNR)
Subject: Re: Documents
Hi Bryan & Brad,
Turns out that I was able to convert these to Word documents myself, so I did. Hope that was OK.
Comments for your consideration are highlighted in yellow--I tried to make them as obvious as possible
so you wouldn't have to hunt for them.
Most of the comments or changes have to do with (1) spelling or location corrections, (2) making things
more consistent with our JARPA or SEPA or ACOE permit, (3) changing specific harvest references to
apply more broadly to farm activities, where appropriate (i.e., where we thought it was probably your
intent), and (4) noting where we didn't understand something.
We're sending this to both of you because some of this is SEPA related (Brad's ballpark) and some is
lease related (Bryan's ballpark) -- hope that works.
We'll be around all week (except for when we're stuffing ourselves on Thursday), so please call if our
comments are unclear or you want to talk anything over.
Thanks for giving us a chance to review these; appreciate it.
Vicki & Steve

-----Original Message----From: wilson99aps <wilson99aps@aol.com>

To: BRYAN.LARSON <BRYAN.LARSON@dnr.wa.gov>
Sent: Thu, Nov 20, 2014 2:08 pm
Subject: Re: Documents
Hi Bryan ~ We have reviewed the attachments and have some comments/edits for your consideration. It
would be easier to put them directly on the documents, rather than trying to explain them separately.
Would you be willing to send us Word versions that we could write on?
Thanks,
Vicki

-----Original Message----From: LARSON, BRYAN (DNR) (DNR) <BRYAN.LARSON@dnr.wa.gov>
To: wilson99aps <wilson99aps@aol.com>
Sent: Tue, Nov 18, 2014 10:19 am
Subject: Documents
Steve,
Here are the documents Brad called about this morning.
Call with questions if you have them.
Thanks,
Bryan

Bryan Larson
Shellfish Program Specialist
Washington State Department of Natural Resources
360-902-1025
bryan.larson@dnr.wa.gov
www.dnr.wa.gov

Arcadia Point Seafood
PLAN OF OPERATIONS
EXHIBIT B

1.

DESCRIPTION OF PERMITTED USE
A.
Existing Improvements. None
B.

Proposed Improvements. Cultivate 1.22 acres of Geoduck Clams for
commercial harvest and sale. The length of a single cycle from initial planting to
final harvest may be as short as six years or long as nine years, followed by
repeated growing and harvest cycles as allowed by permits and lease.
To protect juvenile Geoduck clams from predators, 4 in. diameter by 10 in. long
PVC tubes will be pushed vertically into the beach substrate at a density not to
exceed one tube per square foot. Approximately 3 in. to 5 in. of the tubes are
exposed above the surface of the sand. The juvenile clams will be put into the
tubes and individual mesh caps will be placed over the end of each tube and
secured with a specialized rubber band containing the compound EPDM to
withstand UV light and saltwater. The tubes and mesh caps act as barriers to the
numerous predators in the intertidal zone. Placement of the tubes, seed in the
tubes, and mesh caps/bands over the tubes will be done by hand. After the tubes
have been planted and capped, they may be covered with a 40 ft.x 40 ft. squares
of area netting as a containing measure and/or for predator discouragement.
During placement, the netting is pinned to the sand with 24 in. long hairpin
shaped rebar spaced every five feet around the perimeter. These improvements
typically stay in place for 18-24 monthsbefore being removed.

2.

SURVEYS.
A.

3.

Tenant shall visually inspect the harvest area for presence of herring using
the herring egg photographs at
http://www.flickr.com/photos/wastatednr/sets/72157630049550012 for
reference] prior to conducting any operations during the herring spawning
window of January 15 to March 31.
i. If herring eggs are present on the property, Tenant must immediately
notify DNR and cease all harvesting and maintenance activity for a
period of 14 days.
ii. After 14 days, Tenant may conduct a follow up herring spawn survey or
inspection. If no herring eggs are present Tenant may begin harvesting
and maintenance activities without further notice to DNR.

OPERATIONS.

Aquatic Lands Aquaculture Lease
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Lease No. 20-091719

A. Tenant shall design and secure predator exclusion and fencing devices so they do
not break free and litter surrounding areas.
B. Tenant shall remove predator exclusion devices as soon as practical.
C. Tenant shall remove any litter or debris from the Property before the next
incoming tide, and when each day’s harvest is completed. Tenant shall secure
materials such as bags, tools, markers, rebar, or nets and not store them for
longer than seven days in intertidal areas.
D. Tenant shall identify and regularly patrol areas where debris accumulates
because of prevailing winds, currents, or other cause. Tenant shall retrieve any
litter or debris that escapes the farm operation and, if necessary, shall employ
divers in deeper water.
E. Tenant shall use non-lethal predator control methods such as exclusion,
relocation, and other physical deterrents when feasible.
F. Beach access routes to shellfish aquaculture leaseholds for vehicles, equipment or
personnel on foot will be established to minimize impacts to sensitive aquatic
resources, such as forage fish spawning areas and aquatic vegetation. Specific
access methods will be defined by the tenant in conjunction with DNR and
designated in the lease.
G. For hydraulic harvest methods Tenant shall:
[i
Operate temporary harvest water pumps waterward of the deepest
occurrence of aquatic vegetation.]
i.
Anchor temporary harvest water pumps in shallow water only if no
submerged vegetation is present.
ii.
Use pump intake screens in accordance with NMFS and WDFW
criteria to minimize potential entrainment of aquatic organisms.
iii.
Harvest only with hand held low-pressure water-jets limited to 100 psi
with a nozzle inside tip diameter of 5/8-inch or less.
iv.
Conduct all harvesting so it does not exceed state turbidity standards
established by the Washington State Department of Ecology (WAC
173-201A-210).
v.
For steeper gradient tidelands, take protective measures at each
harvest point for sediment containment with either sand-filled cloth
tubes or another DNR approved method.

Aquatic Lands Aquaculture Lease
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4.

GENERAL OPERATIONS.
A.
Tenant shall minimize noise from pumps, generators, and other mechanical
devices, radios, etc. to not exceed the State noise standard for residential
areas. (WAC 173-60-040).
B.

Tenant shall minimize nighttime lighting for safe and efficient operations and
to not unnecessarily illuminate the surrounding environment.

C.

Tenant shall prepare a contingency plan for addressing petroleum product
toxic material spills in the intertidal area, and provide a copy to the
Department of Natural Resources.

D.

Tenant shall provide the following reference materials to employees working
on the Property and train them to identify Herring spawn and understand
standards for bilge water, sewage, and spill cleanup in marine waters:
i.
Herring:
http://www.pugetsoundnearshore.org/technical_papers/marine_fish.p
df
http://www.flickr.com/photos/wastatednr/sets/72157630049550012
ii.
Bilge Water:
http://www.ecy.wa.gov/programs/wq/nonpoint/CleanBoating/fuel.htm
l
iii.
Sewage:
http://www.ecy.wa.gov/programs/wq/nonpoint/CleanBoating/sewage.
html
iv.
Spill Cleanup:
http://www.ecy.wa.gov/programs/wq/nonpoint/CleanBoating/laws.ht
ml
[v.
The contingency plan for addressing petroleum spills.

E.

Tenant shall maintain spill prevention kits that include absorbent materials
for all equipment on site to address spills of hydraulic fluids and fuels from
vessels, vehicles, and other equipment. Tenant shall notify DNR and
appropriate agencies of any spills in accordance with the Lease.
Tenant shall:
i.
Routinely service all equipment to prevent loss of harmful fluids
including any hydraulic fluid or petroleum product.
ii.
Document inspections in writing.

Aquatic Lands Aquaculture Lease
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F.

At DNR’s written request, or annually on the Lease commencement
anniversary date, Tenant shall provide the following records on operations
unless stated otherwise in writing. The records shall include GPS coordinates
using the NAD 83 coordinate system and noted in decimal degrees that depict
the location(s) and extent(s) of the farm site(s).
Tenant shall provide:
i.
Harvest records including weight and species.
ii.
Harvest total weights and total harvest dollar value of farmed
products.
iii.
Records for the timing, location, number, type, and description of
predator protection installations.
iv.
Records for geoduck, seed planting numbers, locations, dates, and
sizes.
v.
Records for survivor rates and growth data by location and year-class
from farm inspections during grow out.
vi.
Vehicle leak inspection records.

Aquatic Lands Aquaculture Lease
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MITIGATED DETERMINATION OF NONSIGNIFICANCE
Description of proposal: The Washington Department of Natural Resources (WDNR) proposes to issue a lease,
agreement (No. 20-091719) with Blind Dog Enterprises, dba Arcadia Point Seafood, to allow planting, maintenance, grow
out, and harvest of geoduck clams located on approximately 1.2 acre of tidelands in Totten Inlet. The state-owned aquatic
lands front a portion of Government Lot 2, in Section 28, Township 20 North, Range 2 West, W.M., in Mason County,
Washington. Term of the lease is proposed to be 10 years. Juvenile geoduck would be planted in PVC tubes, covered by
nets, and grown-out until harvested as they reach market size in approximately seven years. The harvest would be done
by beach crews (at low tide), or by divers (when the tract is covered in water). Harvest would be conducted by using low
pressure hydraulic wands. Harvest activities would include the use of a diesel powered barge, smaller outboard gasoline
powered boats, and pumps. The current proposal is part of a limited "pilot" program for assessing the viability of
conducting geoduck aquaculture on state-owned tidelands. Additional information about the proposal can be found in the
attached document titled WDNR Summary of Findings.
Description of mitigation: The following mitigation shall be implemented by the proponent as a condition of
the proposed WDNR Lease:
•

•

•

•

•

•
•

For hydraulic harvest, tenant shall harvest only with hand held low-pressure water-jets limited to 100 psi with a
nozzle inside tip diameter of 5/8-inch or less, and conduct all harvesting so it does not exceed state turbidity
standards established by the Washington State Department of Ecology (WAC 173-201A-210).
Access to the site for farm operations shall be from the water only (not the uplands). But if farm operations do
require access from the uplands, beach access routes to shellfish aquaculture leaseholds for vehicles, equipment or
personnel on foot will be established to minimize impacts to sensitive aquatic resources, such as forage fish
spawning areas and aquatic vegetation. Specific access methods will be defined by the tenant in conjunction with
DNR and designated in the lease.
Tenant shall conduct herring spawn surveys or tenant shall visually inspect the farm area for presence of herring
spawn using the herring egg photographs at: https://www.flickr.com/photos/wastatednr/sets/72157630049550012
for reference prior to conducting any operations during the herring spawning window of January 15 to March 31.
If herring eggs are present on the property, tenant must immediately notify DNR and cease all harvesting and
maintenance activity for a period of 14 days. After 14 days, tenant may conduct a follow up herring spawn
survey or inspection. If no herring eggs are present Tenant may begin harvesting and maintenance activities
without further notice to DNR.
Tenant shall design and secure predator exclusion and fencing devices so they do not break free and litter
surrounding areas. Tenant shall remove any litter or debris from the Property before the next incoming tide, and
when each day’s farm activities are completed. Tenant shall secure materials such as bags, tools, markers, rebar,
or nets and not store them for longer than seven days in intertidal areas. Tenant shall identify and regularly
patrol areas where debris accumulates because of prevailing winds, currents, or other cause, and retrieve any litter
or debris that escapes the farm operation and, if necessary, shall employ divers in deeper water.
Tenant shall maintain spill prevention kits that include absorbent materials for all equipment on site to address
spills of hydraulic fluids and fuels from vessels, vehicles, and other equipment. Tenant shall notify DNR and
appropriate agencies of any spills in accordance with the Lease. Tenant shall routinely service all equipment to
prevent loss of harmful fluids including any hydraulic fluid or petroleum product, and document inspections in
writing
Tenant shall minimize nighttime lighting for safe and efficient operations and to not unnecessarily illuminate the
surrounding environment.
Tenant shall minimize noise from pumps, generators, and other mechanical devices, radios, etc. to not exceed the
State noise standard for residential areas (WAC 173-60-040).

Proponent: Blind Dog Enterprises, dba Arcadia Point Seafood, 240 SE Arcadia Point Road, Shelton, Washington
98584
Location of proposal, including street address, if any: The state managed tidelands proposed to be farmed
fronting a portion of Government Lot 2, in Section 28, Township 20 North, Range 2 West, W.M. in Mason County. See
Attached vicinity map.
Lead agency: Department of Natural Resources
The lead agency for this proposal has determined that it does not have a probable significant adverse impact on
the environment if mitigation measures are used. An environmental impact statement (EIS) is not required
under RCW 43.21C.030 (2) (c). This decision was made after review of a completed environmental checklist
and other information on file with the lead agency. This information is available to the public on request.

This MDNS is issued under WAC 197-11-340(2); the lead agency will not act on this proposal for 14 days
from
. Comments must be submitted by
.
Responsible official: Kristin Swenddal
Position/title: Aquatics Division Manager
Address:
1111Washington St. SE
PO Box 47027
Olympia, WA 98504-7027
Date

There is no agency SEPA appeal.
Attachment

Signature

Phone: (360) 902-1100

___________________________________

WDNR Summary of Findings
Geoduck Clam Farm Proposal - SEPA Environmental Review
Project Description:
The Department of Natural Resources (DNR) is considering a ten (10) year lease to allow
planting, maintenance, grow out, and harvest of an approximately 1.2 acre geoduck aquaculture
farm in Totten Inlet, Mason County, Washington. The proposal is part of a limited "pilot"
program for assessing the viability of conducting geoduck aquaculture on state-owned tidelands.
The lease area would be located between approximately +1.5' and -4.5' in tidal elevation, and
would include installation of predator protection devices, including PVC tubes and netting. The
predator protection devices would be used to protect juvenile geoduck for the first 18 to 24
months years until they are able to more naturally fend off predators. The tubes and nets are to be
removed when no longer needed. After grow-out, the geoduck would be harvested by beach
crews at low tide, or by divers at high tide as they reach market size in approximately 6 years.
Both beach crews and divers would harvest geoduck using low pressure hydraulic wands. The
water would be injected into the substrate adjacent to each geoduck. Geoduck would be
individually pulled from the substrate by hand, placed in tote baskets, and transferred to a barge
or scow moored in deep water and then be transported by boat to nearby Arcadia Point boat
launch. The frequency, magnitude and timing of harvest events would be determined by multiple
factors including weather, market demand, PSP closures, or other environmental factors. Harvest
activities could include the use of a diesel powered barge, smaller outboard gasoline powered
boats, and pumps. Additional geoduck seed would be authorized to be planted during the term of
the lease. A three acre pocket estuary is located on private lands to the west of the proposed
geoduck farm. A small stream drains from the estuary north of the proposed lease area. To
ensure ingress and egress is maintained for habitat purposes and recreational use, DNR would not
lease any additional tidelands north of the proposed lease boundary as shown in the attached
stewardship map.
Lands in the higher inter-tidal, shoreward of the proposed lease area, are privately owned leaving
no access from the shoreline for public use or for farm operations by the proponent. If crews do
access the farm from the uplands, an access plan would be required to reduce impacts on nearshore habitat. The proponent does not plan to use vehicles on the tidelands.

Key Findings:
The use of the low pressure hoses and a hydraulic wand system to extract geoduck, and the
movement of hydraulic hoses used to support the harvest operation, poses a moderate risk of
temporarily increasing turbidity in the water column and disturbing the benthic community. Due
to the lack of vegetation in the area of the farm operation, there is little risk of impacts to
vegetation. No native eelgrass (Zostera marina) has been found on the proposed lease site. The
nearest documented forage fish spawning habitat is more than 300 feet from the area of
operations. There is the potential for impacting forage fish habitat if crews were to frequently
access the farm from the uplands in areas where forage fish spawn. Herring are documented to
spawn within one mile of the proposed farm site, and are known to spawn on structures including
aquaculture improvements such as predator control net and tubes. Maintenance or removal of
predator control improvements could impact herring spawn when eggs are present. Use of vessel
motors, pump motors, and hydraulic systems offer some potential of petroleum spillage and

discharge of exhaust. Work accomplished after dark may cause additional light or glare from
artificial lighting. Hydraulic pumps and other combustion motors may increase short term noise
levels while in operation. Aesthetic impacts are expected during the time when predator control
devices (net and tubes) are in place during the first 18-24 months. Very little visual impacts
would remain once predator control netting and tubes have been removed. The presence of
predator control devices and work crews on the tidelands increases the risk of incorporating
refuse into the aquatic ecosystem. As the proprietary manager of the farm site, WDNR will
incorporate required mitigation measures into the use authorization agreement for the proposed
use. See potential impacts and required mitigation below.
Other permits and approvals are needed: Nationwide Permit 48 – Army Corps of Engineers,
Commercial Shellfish License and Harvest Site Certification – Department of Health, and
WDFW Aquatic Farm Registration.
WDNR reviewed the information submitted by the proponent with the SEPA Checklist. Based
on this review, WDNR staff determined that the project, as proposed, will not have a probable
significant adverse impact on the environment if the following specific mitigation measures are
implemented.

Potential Impacts and Required Mitigation:
The following bullets list potential impacts identified by WDNR during the environmental review
process and also include required measures for mitigation:
•

•

•

Harvesting geoduck by hydraulic wand requires pumping sea water into the substrate to
loosen and allow the geoduck to be removed. This method of harvest and the movement
of hydraulic hoses may increase sediment re-suspension, turbidity, and have an impact on
benthic organisms within the vicinity of the harvest site. Increased sediment resuspension and turbidity could alter sediment composition and negatively affect biota.
Recovery rates of benthic organisms following physical disturbance depend on a variety
of physical, chemical, and biological factors. Harvest shall only be undertaken using
low-pressure water-jets with a nozzle inside tip diameter of 5/8-inch or less. The nozzles
shall be hand-held and controlled by the operator. The nozzle pressure must be limited to
100 psi (as measured at the pump). Harvesting shall be conducted in a manner not to
exceed state turbidity standards established by the State Department of Ecology (WAC
173-201A-210).
Farming activities should be conducted from the water only to reduce foot traffic across
potential forage fish habitat, aquatic vegetation, and the benthic community on aquatic
lands adjacent to the geoduck tract. If crew access is necessary from the upland, beach
access routes will be established to minimize impacts to sensitive aquatic resources, such
as fish spawning areas and aquatic vegetation. The proponent shall conduct herring
spawn surveys or visually inspect the farm area for presence of herring eggs prior to
conducting any maintenance or harvesting during the herring spawning window of
January 15 to March 31. If herring eggs are present, operations shall cease for a period of
14 days. After 14 days the proponent may conduct a follow up herring spawn survey or
inspection. If no herring eggs are present the proponent may begin harvesting and
maintenance activities.
There is potential for predator control devices, refuse, and other materials to be lost
resulting from activity at the site. The proponent shall remove any litter or debris from
the lease area before the next incoming tide, and when each day’s farm activities are
completed. Tenant shall secure materials such as bags, tools, markers, rebar, or nets and

•

•
•

not store them for longer than seven days in intertidal areas. Predator exclusion devices
such as nets or PVC pipe must be installed securely so they do not break free and litter
surrounding areas, and the proponent shall patrol areas where debris accumulates and
retrieve any debris that escapes the farm operation.
This project will result in short-term risk of petroleum spill and outboard motor and/ or
barge exhaust during maintenance and harvesting operations. The proponent shall
routinely service all equipment to prevent loss of harmful fluids including any hydraulic
fluid or petroleum product, and maintain spill prevention kits that include absorbent
materials for all equipment on site to address spills of hydraulic fluids and fuels from
vessels, vehicles, and other equipment. Tenant shall notify DNR and appropriate agencies
of any spills in accordance with the Lease. The proponent shall prepare a contingency
plan for addressing petroleum product toxic material spills in the intertidal area.
Proponent shall minimize nighttime lighting to only that necessary for safe and efficient
operations and not unnecessarily illuminate the surrounding environment.
There would be short term noise from maintenance and harvesting activities that could
potentially result in periodic disruption to shoreline property owners. The proponent
shall minimize noise from pumps, generators, and other mechanical devices, radios, etc.
The State noise standard for residential areas is 55 dBA (WAC 173-60-040) and it shall
not be exceeded.

Remaining Impacts:
It is expected that the mitigation measures described above will adequately protect the natural
environment and limit aesthetic impacts.

Responsible official: Kristin Swenddal
Position/title: Aquatics Division Manager
Address:
1111 Washington St. SE
PO Box 47027
Olympia, WA 98504-7027

Attachment: Map

Phone: (360) 902-1100

From:
To:
Subject:
Date:

LARSON, BRYAN (DNR)
"wilson99aps@aol.com"
RE: Documents
Tuesday, November 18, 2014 11:07:00 AM

Sounds good.

Bryan Larson
360-902-1025
Washington State Department of Natural Resources
From: wilson99aps@aol.com [mailto:wilson99aps@aol.com]
Sent: Tuesday, November 18, 2014 10:52 AM
To: LARSON, BRYAN (DNR)
Subject: Re: Documents
Hi Bryan ~ Just wanted you to know we received these. Thanks. We'll review asap.
Vicki

-----Original Message----From: LARSON, BRYAN (DNR) (DNR) <BRYAN.LARSON@dnr.wa.gov>
To: wilson99aps <wilson99aps@aol.com>
Sent: Tue, Nov 18, 2014 10:19 am
Subject: Documents
Steve,
Here are the documents Brad called about this morning.
Call with questions if you have them.
Thanks,
Bryan

Bryan Larson
Shellfish Program Specialist
Washington State Department of Natural Resources
360-902-1025
bryan.larson@dnr.wa.gov
www.dnr.wa.gov

From:
To:
Subject:
Date:

LARSON, BRYAN (DNR)
"wilson99aps@aol.com"
RE: Documents
Monday, December 15, 2014 3:30:51 PM

Steve and Vicki,
I want to follow up on where you guys are at in working out the Tribal Sharing plan with the Squaxin
Tribe.
We will need that to be finalized and part of the lease when we start putting everything together.
Thanks,
Bryan

Bryan Larson
360-902-1025
Washington State Department of Natural Resources
From: wilson99aps@aol.com [mailto:wilson99aps@aol.com]
Sent: Tuesday, December 09, 2014 3:39 PM
To: LARSON, BRYAN (DNR)
Subject: Re: Documents
Hi Bryan
Our insurance carrier mailed out the certificates (hopefully) -- it might still be in your internal mail system.
In the meantime, attached is a copy of what was snail mailed.
Thanks for the information on the SEPA. We'll cross our fingers that you don't get many comments back.
Cheers,
Vicki
-----Original Message----From: LARSON, BRYAN (DNR) (DNR) <BRYAN.LARSON@dnr.wa.gov>
To: 'wilson99aps@aol.com' <wilson99aps@aol.com>
Cc: PRUITT, BRAD (DNR) (DNR) <BRADFORD.PRUITT@dnr.wa.gov>
Sent: Tue, Dec 9, 2014 12:49 pm
Subject: RE: Documents
Steve,
We have not received the Insurance Certificate here in the office.
Brad is out of the office this week, but we were able to get all the documents into the SEPA center and it
was posted today. The comment period ends December 23rd at 4:30 pm.

Bryan

Bryan Larson
360-902-1025
Washington State Department of Natural Resources
From: wilson99aps@aol.com [mailto:wilson99aps@aol.com]
Sent: Monday, November 24, 2014 11:35 PM
To: LARSON, BRYAN (DNR)
Cc: PRUITT, BRAD (DNR)
Subject: Re: Documents
Bryan and Brad ~
Thanks for accepting many of our comments on the three documents. We reread the documents again
tonight and they appear to be complete and accurate, and should allow for a well conducted project.
Also, by the end of this week you should have received the insurance certification as requested. It was to
be mailed last Friday. Perhaps you could let us know when you have it in the file.
We want to thank you guys for moving ahead with the lease, and we'll do our best to make DNR satisfied
with the results.
Have a good holiday.
Steve

-----Original Message----From: LARSON, BRYAN (DNR) (DNR) <BRYAN.LARSON@dnr.wa.gov>
To: 'wilson99aps@aol.com' <wilson99aps@aol.com>; PRUITT, BRAD (DNR) (DNR)
<BRADFORD.PRUITT@dnr.wa.gov>
Sent: Mon, Nov 24, 2014 11:54 am
Subject: RE: Documents
Steve,
Here are the latest documents for you to look at, as we discussed during the phone call today.
Call with questions.
Bryan

Bryan Larson
360-902-1025
Washington State Department of Natural Resources
From: wilson99aps@aol.com [mailto:wilson99aps@aol.com]
Sent: Sunday, November 23, 2014 1:23 PM
To: LARSON, BRYAN (DNR); PRUITT, BRAD (DNR)
Subject: Re: Documents

Hi Bryan & Brad,
Turns out that I was able to convert these to Word documents myself, so I did. Hope that was OK.
Comments for your consideration are highlighted in yellow--I tried to make them as obvious as possible
so you wouldn't have to hunt for them.
Most of the comments or changes have to do with (1) spelling or location corrections, (2) making things
more consistent with our JARPA or SEPA or ACOE permit, (3) changing specific harvest references to
apply more broadly to farm activities, where appropriate (i.e., where we thought it was probably your
intent), and (4) noting where we didn't understand something.
We're sending this to both of you because some of this is SEPA related (Brad's ballpark) and some is
lease related (Bryan's ballpark) -- hope that works.
We'll be around all week (except for when we're stuffing ourselves on Thursday), so please call if our
comments are unclear or you want to talk anything over.
Thanks for giving us a chance to review these; appreciate it.
Vicki & Steve

-----Original Message----From: wilson99aps <wilson99aps@aol.com>
To: BRYAN.LARSON <BRYAN.LARSON@dnr.wa.gov>
Sent: Thu, Nov 20, 2014 2:08 pm
Subject: Re: Documents
Hi Bryan ~ We have reviewed the attachments and have some comments/edits for your consideration. It
would be easier to put them directly on the documents, rather than trying to explain them separately.
Would you be willing to send us Word versions that we could write on?
Thanks,
Vicki

-----Original Message----From: LARSON, BRYAN (DNR) (DNR) <BRYAN.LARSON@dnr.wa.gov>
To: wilson99aps <wilson99aps@aol.com>
Sent: Tue, Nov 18, 2014 10:19 am
Subject: Documents
Steve,
Here are the documents Brad called about this morning.
Call with questions if you have them.
Thanks,
Bryan

Bryan Larson

Shellfish Program Specialist
Washington State Department of Natural Resources
360-902-1025
bryan.larson@dnr.wa.gov
www.dnr.wa.gov

From:
To:
Subject:
Date:
Attachments:

MEAD, MARILYN (DNR)
LARSON, BRYAN (DNR)
RE: Geoduck Aquaculture Contract Language
Monday, April 06, 2015 1:53:24 PM
Geoduck Lease 37 - Worksheet.docx

To my knowledge, that one was permanently shelved. I am not aware of any activity with it.
Interesting.
Marilyn Mead   
Washington State Department of Natural Resources (DNR)

From: LARSON, BRYAN (DNR)
Sent: Monday, April 06, 2015 1:52 PM
To: MEAD, MARILYN (DNR)
Subject: RE: Geoduck Aquaculture Contract Language
This would have been the 37 Geoduck Lease.
The section that was pointed out to me was Rent.

Bryan Larson
360-902-1025
Washington State Department of Natural Resources
From: MEAD, MARILYN (DNR)
Sent: Monday, April 06, 2015 1:48 PM
To: LARSON, BRYAN (DNR)
Subject: RE: Geoduck Aquaculture Contract Language
Hi Bryan,
As usual, I am not aware of anything. Do you mean this one, the aquaculture 05 lease? Terry was
working with the Shellfish growers on some language for section 4.1.
Marilyn Mead   
Washington State Department of Natural Resources (DNR)

From: LARSON, BRYAN (DNR)
Sent: Monday, April 06, 2015 1:46 PM
To: MEAD, MARILYN (DNR)
Subject: Geoduck Aquaculture Contract Language
Marilyn,

Are you aware of DNR working on changing the language of our Geoduck Aquaculture Contract? I
received a call from a proponent today saying his attorney was working with DNR on changing some
language.
Since we are getting close to finalizing his contract, he has concerns of this going on and I have no
knowledge of the situation.
Thanks,
Bryan

Bryan Larson
Shellfish Program Specialist
Washington State Department of Natural Resources
360-902-1025
bryan.larson@dnr.wa.gov
www.dnr.wa.gov

When recorded, return to:
Tenant name
Tenant Address
Tenant City, State, Zip

GEODUCK AQUACULTURE LEASE
Lease No. Agreement Number
Grantor(s): Washington State Department of Natural Resources
Grantee(s): Tenant name
Legal Description: Section X, Township X North, Range X East / West, W.M.
Assessor’s Property Tax Parcel or Account Number: number / Not Applicable

THIS LEASE is made by and between the STATE OF WASHINGTON, acting through the
Department of Natural Resources (“State”), and [TENANT NAME - UPPERCASE], a [Washington
corporation] -OR- [partnership] -OR- [marital community] -OR- [single individual] -OR[government agency/entity] -OR- [Tenant Type] (“Tenant”).

BACKGROUND
Tenant desires to lease the aquatic lands commonly known as [Common Property Name], which are
tidelands, located in [County Name] County, Washington, from State, and State desires to lease the
property to Tenant pursuant to the terms and conditions of this Lease.
THEREFORE, the parties agree as follows:
SECTION 1 PROPERTY
1.1

Property Defined.

Geoduck Lease
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(a)

(b)

(c)

(d)

1.2

State leases to Tenant and Tenant leases from State the real property described in
Exhibit A together with all the rights of State, if any, to improvements on and
easements benefiting the Property, but subject to the exceptions and restrictions set
forth in this Lease (collectively the “Property”).
This Lease is subject to all valid interests of third parties noted in the records of [name]
County, or on file in the office of the Commissioner of Public Lands, Olympia,
Washington; rights of the public under the Public Trust Doctrine or federal navigation
servitude; and treaty rights of Indian Tribes.
Not included in this Lease are any rights to harvest, collect or damage any natural
resource, including aquatic life or living plants, any water rights, or any mineral rights,
including any right to excavate or withdraw sand, gravel, or other valuable materials.
State reserves the right to grant easements and other land uses on the Property to others
when the easement or other land uses will not unreasonably interfere with Tenant’s
Permitted Use.

Survey and Property Descriptions.
(a)
Tenant prepared Exhibit A, which describes the Property. Tenant warrants that Exhibit
A is a true and accurate description of the Lease boundaries and the improvements to be
constructed or already existing in the Lease area.
(b)
Tenant shall not rely on any written legal descriptions, surveys, plats, or diagrams
(“property description”) provided by State. Tenant shall not rely on State’s approval or
acceptance of Exhibit A or any other Tenant-provided property description as
affirmation or agreement that Exhibit A or other property description is true and
accurate. Tenant’s obligation to provide a true and accurate description of the Property
boundaries shall be a material term of this Lease. Tenant shall also have the boundaries
of the Property marked by piling monuments or other markers of a permanent nature as
the State may direct.

1.3
Inspection. State makes no representation regarding the condition of the Property,
improvements located on the Property, the suitability of the Property for Tenant’s Permitted Use,
compliance with governmental laws and regulations, availability of utility rights, access to the
Property, or the existence of hazardous substances on the Property. Tenant has inspected the Property
and accepts it “AS IS.”

SECTION 2 USE
2.1

Permitted Use.
(a)
Tenant shall use the Property for
[Type of Permitted Use]

(b)
Geoduck Lease

(the “Permitted Use”), and for no other purpose. The Permitted Use is described or
shown in greater detail in Exhibit B, the terms and conditions of which are incorporated
by reference and made a part of this Lease. This is a water-dependent use.
Tenant agrees to hold State harmless for any damage to Tenant arising from any
assertion of a tribal treaty right to harvest shellfish from within the Property and agrees
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that its sole recourse in the event that the tribal harvesting materially interferes with
Tenant’s economic use of the Property shall be the ability to terminate the Lease. The
State shall not be obligated to defend against any assertion of a tribal treaty right to
harvest from the Property.
2.2

Restrictions on Use.
(a)
Tenant shall not cause or permit any damage to natural resources on the Property.
(b)
Tenant shall also not cause or permit any filling activity to occur on the Property or
adjacent state-owned aquatic land. This prohibition includes any deposit of rock, earth,
ballast, wood waste, refuse, garbage, waste matter (including chemical, biological, or
toxic wastes), hydrocarbons, any other pollutants, or other matter in or on the Property,
except as approved in writing by State.
(c)
Tenant shall neither commit nor allow waste to be committed to or on the Property or
adjacent state-owned aquatic land.
(d)
Failure to Comply with Restrictions on Use.
(1)
If State gains actual knowledge of Tenant’s failure to comply with any of the
restrictions set out in this Subsection 2.2, State may notify Tenant and provide
Tenant a reasonable time to take all steps necessary to remedy the failure and
restore the Property to the condition before the failure occurred.
(2)
If Tenant fails to restore the Property in a timely manner, then State may take
any steps reasonably necessary to restore the Property. Upon demand by State,
Tenant shall pay all costs of any remedial action, including but not limited to the
costs of removing and disposing of any material deposited improperly on the
Property.
(e)
State’s failure to notify Tenant of Tenant’s failure to comply with all or any of the
restrictions set out in this Subsection 2.2 does not constitute a waiver of any remedies
available to State.
(f)
This section shall not in any way limit Tenant’s liability under Section 8, below.
[(g)

Geoduck Lease

Tenant shall not cause or permit scour or damage to aquatic land and
vegetation. This prohibition includes the following limitations:
i.
Tenant shall avoid damage caused by propeller wash from vessels.
ii.
For any period of commercial moorage, Tenant shall acquire DNR
authorization and install approved anchoring systems using midline floats.
Tenant shall not allow moorage over marine vegetation.
iii.
Tenant may only ground vessels in approved locations where marine
vegetation is not present and where impacts to benthic organisms can be
minimized.
iv.
Tenant shall ensure any power-assisted pressure washing or cleaning of
equipment, machinery, floating, or fixed structures avoids scouring of the
substrate. Tenant shall screen all pumps that use salt water in accordance
with National Marine Fisheries Service and Washington Department of Fish
and Wildlife criteria.]
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2.3
Conformance with Laws. Tenant shall, at all times, keep current and comply with all
conditions and terms of any permits, licenses, certificates, regulations, ordinances, statutes, and other
government rules and regulations regarding its use or occupancy of the Property.
2.4
Liens and Encumbrances. Tenant shall keep the Property free and clear of any liens and
encumbrances arising out of or relating to its use or occupancy of the Property.

SECTION 3 TERM
3.1
Term Defined. The term of this Lease is Ten (10) years (the “Term”), beginning on the [____]
day of [____________], 20[__] (the “Commencement Date”), and ending on the [____] day of
[_______________], 20[__] (the “Termination Date”), unless terminated sooner under the terms of this
Lease.
3.2
Preference Right to Re-lease. At the expiration of this Lease, Tenant, or an approved
assignee, shall have a preference right to re-lease all or part of the Property if the State deems it to be
in the best interest of the State to re-lease the Property. Tenant shall not have a preference right to release if it is in default under the terms of this Lease at the time the re-lease application is pending with
the State. To exercise its preference-right to re-lease, Tenant should submit its application to re-lease
at least ninety (90) days prior to the Termination Date of this Lease. If the State determines a re-lease
is appropriate, the State shall fix the terms and conditions upon which the re-lease shall be granted and
offer the re-lease to the Tenant. The Tenant shall have ninety (90) days to accept the State’s offer of
re-lease. If the Tenant rejects the State’s offer, the State shall be free to lease the Property to others,
subject to the conditions in Section 7.4.
3.3

End of Term.
(a)
Upon the expiration or termination of this Lease, Tenant shall surrender the Property to
State in the same or better condition as on the Commencement Date, reasonable wear
and tear excepted.
(b)
Definition of Reasonable Wear and Tear.
(1)
Reasonable wear and tear is defined as deterioration resulting from the intended
use of the leasehold that has occurred without neglect, negligence, carelessness,
accident, or abuse of the premises by Tenant or any other person on the premises
with the permission of Tenant.
(2)
Reasonable wear and tear shall not include any deposit of rock, earth, ballast,
wood waste, refuse, garbage, waste matter (including chemical, biological or
toxic wastes), hydrocarbons, any other pollutants, or other matter in or on the
Property that State has not expressly approved of in writing regardless of
whether the deposit is incidental to or the byproduct of the intended use of the
leasehold.
(c)
If Property is in worse condition, excepting for reasonable wear and tear, on the
surrender date than on the Commencement Date, the following provisions apply.
(1)
State shall provide Tenant a reasonable time to take all steps necessary to
remedy the condition of the Property. State, at its option, may require Tenant to
enter into a right-of-entry or other use authorization prior to the Tenant entering
the Property to remedy any breach of this Subsection 3.3.

Geoduck Lease
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(2)

3.4

If Tenant fails to remedy the condition of the Property in a timely manner, then
State may take any steps reasonably necessary to remedy Tenant’s failure.
Upon demand by State, Tenant shall pay all costs of such remedial action,
including but not limited to the costs of removing and disposing of any material
deposited improperly on the Property, lost rent resulting from the condition of
the Property prior to and during remedial action, and any administrative costs
associated with the remedial action.

Holdover.
(a)
If Tenant remains in possession of the Property after the Termination Date, the
occupancy shall not be an extension or renewal of the Term. The occupancy shall be a
month-to-month tenancy, on terms identical to the terms of this Lease, which may be
terminated by either party on thirty (30) days’ written notice.
(1)
The monthly rent during the holdover shall be the same rent that would be due
if the Lease were still in effect and all adjustments in rent were made in
accordance with its terms.
(2)
Payment of more than the monthly rent shall not be construed to create a
periodic tenancy longer than month-to-month. If Tenant pays more than the
monthly rent and State provides notice to vacate the property, State shall refund
the amount of excess payment remaining after the Tenant ceases occupation of
the Property.
(b)
If State provides a notice to vacate the Property in anticipation of the termination of this
Lease or at any time after the Termination Date and Tenant fails to do so within the
time set forth in the notice, then Tenant shall be a trespasser and shall owe the State all
amounts due under RCW 79.02.300 or other applicable law.

SECTION 4 RENT
4.1
Annual Minimum Base Rent. Tenant shall pay to State the annual minimum base rent in the
amount of [___________] Dollars ($[______]). The annual minimum base rent shall be due and
payable in full on or before the Commencement Date and on or before the same date of each year
thereafter. In addition to the annual minimum base rent, Tenant shall also pay a production based rent
as detailed in Section 4.2, below.
4.2

Geoduck Rent Adjustment.
(a)
Production Based Rent. When the Tenant commences harvest of cultured geoduck,
Tenant shall pay to State, in addition to the annual minimum base rent, a quarterly
Production Based Rent. The Production Based Rent shall be computed as follows: the
total quarterly volume of geoduck harvested in pounds multiplied by the current average
wholesale price per pound, multiplied by the royalty rate of [_____] percent.
(b)
Quarterly Reports and payment of Production Based Rent. At the same time Tenant
submits its quarterly aquaculture production report to the Washington State Department
of Fish and Wildlife, Tenant shall submit a copy of the same report to State along with
the Production Based Rent as calculated in Section 4.2(a). The quarterly aquaculture
production report must include the poundage or other unit of measure and price

Geoduck Lease
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received for geoduck harvested and sold. If Tenant makes no sales in any quarter,
Tenant shall so report.
4.3
Payment Place. Payment is to be made to Financial Management Division, 1111 Washington
St SE, PO Box 47041, Olympia, WA 98504-7041.
4.4
Audit. State shall be allowed to inspect and audit the books, contracts, and accounts of Tenant
to determine whether or not State is being paid the full amount owed to it under this Lease. If the audit
discloses that Tenant has underpaid the amount due to State by two percent (2%) or more, Tenant shall
pay to State, on demand, the cost of the audit. Any deficiency shall be paid to State within thirty (30)
days of delivery of the audit to Tenant.
OPTIONAL LANGUAGE IF THERE IS EXISTING SHELLFISH ON LEASEHOLD
[4.5 Resource Payment. In addition to the annual rent described in Section 4.1, Tenant will pay
to the State a one-time Resource Assessment payment of [_________] Dollars [$_______] for the
value of the existing natural shellfish. Rent shall be charged according to the schedule set forth in
Exhibit C.]

SECTION 5 OTHER EXPENSES
During the Term, Tenant shall pay the following additional expenses:
5.1
Utilities. Tenant shall pay all fees charged for utilities in connection with the use and
occupancy of the Property, including but not limited to electricity, water, gas, and telephone service.
5.2
Taxes and Assessments. Tenant shall pay all taxes (including leasehold excise taxes),
assessments, and other governmental charges, of any kind whatsoever, applicable or attributable to the
Property, Tenant’s leasehold interest, the improvements, or Tenant’s use and enjoyment of the
Property.
5.3
Right to Contest. Tenant may, in good faith, contest any tax or assessment at its sole cost and
expense. At the request of State, Tenant shall furnish reasonable protection in the form of a bond or
other security, satisfactory to State, against any loss or liability by reason of such contest.
5.4
Proof of Payment. If required by State, Tenant shall furnish to State receipts or other
appropriate evidence establishing the payment of any amounts required to be paid under the terms of
this Lease.
5.5
Failure to Pay. If Tenant fails to pay any of the amounts due under this Lease, State may pay
the amount due, and recover its cost in accordance with the provisions of Section 6.

SECTION 6 LATE PAYMENTS AND OTHER CHARGES
6.1
Late Charge. If State does not receive any rental payment within ten (10) days of the date due,
Tenant shall pay to State a late charge equal to four percent (4%) of the amount of the payment or Fifty
Geoduck Lease
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Dollars ($50), whichever is greater, to defray the overhead expenses of State incident to the delay.
Failure to pay rent constitutes a default by the Tenant and State may seek remedies under Section 14 as
well as late charges and interest as provided in this section.
6.2

Interest Penalty for Past-Due Rent and Other Sums Owed.
(a)
If State does not receive rent within thirty (30) days of the date due, then Tenant shall
pay interest on the amount outstanding at the rate of one percent (1%) per month until
paid, in addition to paying the late charges determined under Subsection 6.1, above.
(b)
If State pays or advances any amounts for or on behalf of Tenant, including but not
limited to leasehold taxes, taxes, assessments, insurance premiums, costs of removal
and disposal of unauthorized materials pursuant to Subsection 2.2 above, costs of
removal and disposal of improvements pursuant to Section 7 below, or other amounts
not paid when due, Tenant shall reimburse State for the amount paid or advanced and
shall pay interest on that amount at the rate of one percent (1%) per month from the date
State notifies Tenant of the payment or advance.

6.3
Referral to Collection Agency and Collection Agency Fees. If State does not receive
payment within thirty (30) days of the due date, State has discretion to refer the unpaid amount to a
collection agency as provided by RCW 19.16.500 or other applicable law. Upon referral, Tenant shall
pay collection agency fees in addition to the unpaid amount. Under RCW 19.16.500, a collection
agency fee of up to fifty percent (50%) of the first One Hundred Thousand Dollars ($100,000) of
unpaid debt and up to thirty-five percent (35%) of unpaid debt over One Hundred Thousand Dollars
($100,000) is reasonable.
6.4
No Accord and Satisfaction. If Tenant pays, or State otherwise receives, an amount less than
the full amount then due, State may apply such payment as it elects. In the absence of an election, the
payment or receipt shall be applied first to accrued taxes which State has advanced or may be obligated
to pay, then to other amounts advanced by State, then to late charges and accrued interest, and then to
the earliest rent due. State may accept any payment in any amount without prejudice to State’s right to
recover the balance of the rent or pursue any other right or remedy. No endorsement or statement on
any check, any payment, or any letter accompanying any check or payment shall constitute or be
construed as accord and satisfaction.
6.5
No Counterclaim, Setoff, or Abatement of Rent. Except as expressly set forth elsewhere in
this Lease, rent and all other sums payable by Tenant pursuant to this Lease shall be paid without the
requirement that State provide prior notice or demand, and shall not be subject to any counterclaim,
setoff, deduction, defense or abatement.

SECTION 7 IMPROVEMENTS
7.1

Improvements Defined.
(a)
Improvements. Consistent with RCW 79.105 through 79.145, Improvements are
additions within, upon, or attached to the land. This includes, but is not limited to, fill,
structures, bulkheads, docks, pilings, and other fixtures.
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(b)

(c)

(d)

(e)

Personal Property. Personal property is defined as items that can be removed from the
Property without (1) injury to the Property or Improvements or (2) diminishing the
value or utility of the Property or Improvements.
State-Owned Improvements. State-Owned Improvements are Improvements made or
owned by State. State-Owned Improvements include any construction, alteration, or
addition to State-Owned Improvements made by Tenant.
Tenant-Owned Improvements. Tenant-Owned Improvements are Improvements made
by Tenant with State’s consent or acquired by Tenant from former tenant in accordance
with RCW 79.125.300 or 79.130.040.
Unauthorized Improvements. Unauthorized Improvements are Improvements made on
the Property without State’s prior consent or Improvements made by Tenant that are not
in conformance with plans submitted to and approved by the State.

7.2
Existing Improvements. On the Commencement Date, the following Improvements are
located on the Property: [___________________________________]. The Improvements are TenantOwned Improvements.
7.3

Construction, Alteration, Replacement, and Modification.
(a)
Tenant shall not place, construct, remove, or demolish Improvements without State’s
prior written consent. State may deny consent if State determines that denial is in the
best interests of the State. State’s consent is not required for routine maintenance or
repair to Improvements made by the Tenant pursuant to its obligation to maintain the
Property in good order and repair. Routine maintenance or repair does not include
alteration, replacement, removal, or major repair of any Improvements on the Property.
Subsection 7.4 shall govern removal of Improvements at end of Lease.
(b)
Prior to any placement, construction, alteration, replacement, removal, or major repair
of any Improvements (whether State-Owned or Tenant-Owned), Tenant shall submit to
State plans and specifications that describe the proposed activity. If State does not
notify Tenant of its grant or denial of consent within sixty (60) days of submittal, State
waives the requirement for State’s written consent with regards to Tenant’s proposed
plans or activity.
(c)
Construction shall not commence until Tenant has obtained a performance and payment
bond in an amount equal to one hundred twenty-five percent (125%) of the estimated
cost of construction. The performance and payment bond shall be maintained until the
costs of construction, including all laborers and material persons, have been paid in full.
(d)
Upon completion of construction, Tenant shall promptly provide State with as-built
plans and specifications.
(e)
State shall not charge rent for authorized Improvements installed by Tenant during this
Lease, but State may charge rent for such Improvements when and if the Tenant or
successor obtains a subsequent use authorization for the Property and State has waived
the requirement for Improvements to be removed as provided in Subsection 7.4.

7.4

Disposition and Removal of Tenant-Owned Improvements at End of Lease.
(a)
Disposition.
(1)
Tenant shall remove Tenant-Owned Improvements upon the expiration,
termination, or cancellation of the Lease unless State waives the requirement for
removal.
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(2)

(b)

(c)

(d)

Geoduck Lease

Tenant-Owned Improvements remaining on the Property on the expiration,
termination or cancellation date shall become State-Owned Improvements
without payment by State, unless State elects otherwise. State may refuse or
waive ownership. If RCW 79.125.300 or 79.130.040 apply at the time this
Lease expires, Tenant may be entitled to payment by the new tenant for TenantOwned Improvements.
(3)
If Tenant-Owned Improvements remain on the Property after the expiration,
termination, or cancellation date without State’s actual or deemed consent, State
may remove all Improvements and Tenant shall pay the costs of removal and
disposal.
Conditions Under Which State May Waive Removal of Tenant-Owned Improvements.
(1)
State has option to waive removal of any or all Tenant-Owned Improvements
whenever State determines that it is in the best interests of the State and
regardless of whether Tenant re-leases the Property.
(2)
If Tenant re-leases the Property, State may waive requirement remove TenantOwned Improvements. State also may consent to Tenant’s continued ownership
of Tenant-Owned Improvements.
(3)
If Tenant does not re-lease the Property, State has option to waive requirement
to remove Tenant-Owned Improvements upon consideration of a timely request
from Tenant, as follows:
(i)
Tenant must notify State at least one (1) year before the Termination
Date of its request to leave Tenant-Owned Improvements.
(ii)
State, within ninety (90) days, shall notify Tenant whether State consents
to any or all Tenant-Owned Improvements remaining. State has no
obligation to grant consent.
(iii) State’s failure to respond to Tenant’s request to leave Improvements
within ninety (90) days shall be deemed a denial of the request.
Removal.
(1)
Tenant shall not remove or demolish Tenant-Owned Improvements without
State’s prior written consent.
(2)
At least ninety (90) days prior to planned removal and/or demolition, Tenant
shall submit to State plans and specifications that describe the proposed activity.
If regulatory permits are required for removal and/or demolition of
Improvements, Tenant shall submit plans and specifications at least sixty (60)
days before submitting permit applications to the regulatory agencies unless
Tenant and State otherwise agree to coordinate permit applications.
(3)
Within sixty (60) days of receiving Tenant’s plans and specifications, State shall
notify Tenant that States grants consent for removal and/or demolition as
proposed. State may impose additional conditions reasonably intended to
protect and preserve the Property. State also may waive removal of any or all
Improvements.
(4)
State’s failure to respond to Tenant’s submittal within sixty (60) days shall be a
waiver of the requirement for State’s consent and Tenant may commence with
the proposed activity.
Tenant’s Obligations if State Waives Removal.
(1)
Tenant shall not remove Improvements if State waives the requirement for
removal of any or all Tenant-Owned Improvements.
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(2)

Tenant shall maintain such Improvements in accordance with this Lease until
the expiration, termination, or cancellation date. Tenant shall be liable to State
for cost of repair if Tenant causes or allows damage to Improvements State has
designated to remain.

7.5

Disposition of Unauthorized Improvements.
(a)
Unauthorized Improvements shall be the property of State, unless State elects
otherwise.
(b)
State, at its option, may either:
(1)
Consent to Tenant ownership of the Improvements, or
(2)
Charge rent for use of the Improvements from the time of installation or
construction and
(i)
Require Tenant to remove the Improvements, in which case Tenant shall
pay rent for the Improvements until removal,
(ii)
Consent to Improvements remaining and Tenant shall pay rent for the
use of the Improvements, or
(iii) Remove Improvements and Tenant shall pay for the cost of removal and
disposal, in which case Tenant shall pay rent for use of the
Improvements until removal and disposal.

7.6

Disposition of Personal Property.
(a)
Tenant retains ownership of Personal Property unless Tenant and State agree otherwise
in writing.
(b)
Tenant shall remove Personal Property from the Property by the Termination Date.
Tenant shall be liable for any and all damage to the Property and any Improvements that
may result from removal of Personal Property.
(c)
State, at its option, may sell or dispose of all Personal Property left on the Property after
the Termination Date.
(1)
If State conducts a sale of Personal Property, State shall apply proceeds first to
the State’s administrative costs in conducting the sale, second to payment of
amount that then may be due from the Tenant to the State, and State shall pay
the remainder, if any, to the Tenant.
(2)
If State disposes of Personal Property, Tenant shall pay for the cost of removal
and disposal.

7.7
Payment for Value of Aquaculture Product Left on Leasehold. All planted geoduck clams
resulting from Tenant’s aquaculture operation shall be Tenant-owned during the term of this Lease. If
Tenant leaves planted geoduck clams on the Property at expiration of the Lease, and if State
subsequently leases the Property within three years of expiration to another person for the purpose of
harvesting geoduck clams or conducting further geoduck aquaculture, that new tenant shall pay the
Tenant the value of planted geoduck remaining on the Property at the time the new tenant begins its
occupancy.

SECTION 8 ENVIRONMENTAL LIABILITY/RISK ALLOCATION
8.1

Definitions.

Geoduck Lease
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(a)

(b)

(c)

“Hazardous Substance” means any substance that now or in the future becomes
regulated or defined under any federal, state, or local statute, ordinance, rule, regulation,
or other law relating to human health, environmental protection, contamination,
pollution, or cleanup, including, but not limited to, the Resource Conservation and
Recovery Act (“RCRA”), 42 U.S.C. 6901 et. seq., as amended; Comprehensive
Environmental Response, Compensation and Liability Act of 1980 (“CERCLA”), 42
U.S.C. 9601 et seq., as amended; Washington’s Model Toxics Control Act (“MTCA”),
Chapter 70.105 RCW, as amended; and Washington’s Sediment Management
Standards, WAC Chapter 173-204.
“Release or threatened release of Hazardous Substance” means a release or threatened
release as defined under any law described in Paragraph 8.1(a) or any similar event
defined under any such law.
“Utmost care” means such a degree of care as would be exercised by a very careful,
prudent, and competent person under the same or similar circumstances; the standard of
care established under MTCA, RCW 70.105D.040.

8.2

General Conditions.
(a)
Tenant’s obligations under this Section 8 extend to the area in, on, under, or above:
(1)
The Property and
(2)
Adjacent state-owned aquatic lands where a release or the presence of
Hazardous Substances arises from Tenant’s use of the Property.
(b)
Standard of Care.
(1)
Tenant shall exercise the utmost care with respect to Hazardous Substances.
(2)
Tenant shall exercise utmost care for the foreseeable acts or omissions of third
parties affecting Hazardous Substances, and the foreseeable consequences of
those acts or omissions, to the extent required to establish a viable, third-party
defense under the law, including – but not limited to – RCW 70.105D.040.

8.3

Current Conditions and Duty to Investigate.
(a)
State makes no representation about the condition of the Property. Hazardous
Substances may exist in, on, under, or above the Property.
(b)
This Lease does not impose a duty on State to conduct investigations or supply
information to Tenant about Hazardous Substances.
(c)
Tenant is responsible for conducting all appropriate inquiry and gathering sufficient
information concerning the Property and the existence, scope, and location of any
Hazardous Substances on the Property, or adjacent to the Property, that allows Tenant
to meet Tenant’s obligations under this Lease.

8.4

Use of Hazardous Substances.
(a)
Tenant, its subtenants, contractors, agents, employees, guests, invitees, or affiliates shall
not use, store, generate, process, transport, handle, release, or dispose of Hazardous
Substances, except in accordance with all applicable laws.
(b)
Tenant shall not undertake, or allow others to undertake by Tenant’s permission,
acquiescence, or failure to act, activities that:
(1)
Result in a release or threatened release of Hazardous Substances, or
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(2)

Cause, contribute to, or exacerbate any contamination exceeding regulatory
cleanup standards whether the regulatory authority requires cleanup before,
during, or after Tenant’s occupancy of the Property.

8.5

Management of Contamination.
(a)
Tenant shall not undertake activities that:
(1)
Damage or interfere with the operation of remedial or restoration activities;
(2)
Result in human or environmental exposure to contaminated sediments;
(3)
Result in the mechanical or chemical disturbance of on-site habitat mitigation.
(b)
If requested, Tenant shall allow reasonable access to:
(1)
Employees and authorized agents of the Environmental Protection Agency, the
Washington State Department of Ecology, health department, or other similar
environmental agencies; and
(2)
Potentially liable or responsible parties who are the subject of an order or
consent decree that requires access to the Property. Tenant may negotiate an
access agreement with such parties, but Tenant may not unreasonably withhold
such agreement.

8.6

Notification and Reporting.
(a)
Tenant shall immediately notify State if Tenant becomes aware of any of the following:
(1)
A release or threatened release of Hazardous Substances;
(2)
Any new discovery of or new information about a problem or liability related to,
or derived from, the presence of any Hazardous Substance;
(3)
Any lien or action arising from the foregoing;
(4)
Any actual or alleged violation of any federal, state, or local statute, ordinance,
rule, regulation, or other law pertaining to Hazardous Substances;
(5)
Any notification from the US Environmental Protection Agency (EPA) or the
Washington State Department of Ecology (DOE) that remediation or removal of
Hazardous Substances is or may be required at the Property.
(b)
Tenant’s duty to report under Paragraph 8.6(a) extends to the Property, adjacent stateowned aquatic lands where a release or the presence of Hazardous Substances could
arise from the Tenant’s use of the Property, and any other property used by Tenant in
conjunction with Tenant’s use of the Property where a release or the presence of
Hazardous Substances on the other property would affect the Property.
(c)
Tenant shall provide State with copies of all documents concerning environmental
issues associated with the Property, and submitted by Tenant to any federal, state or
local authorities. Documents subject to this requirement include, but are not limited to,
applications, reports, studies, or audits for National Pollution Discharge and Elimination
System Permits; Army Corps of Engineers permits; State Hydraulic Project Approvals
(HPA); State Water Quality certification; Substantial Development permit; and any
reporting necessary for the existence, location, and storage of Hazardous Substances on
the Property.

8.7

Indemnification.
(a)
“Liabilities” as used in this Subsection 8.7 means any claims, demands, proceedings,
lawsuits, damages, costs, expenses, fees (including attorneys’ fees and disbursements),
penalties, or judgments.
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(b)

(c)

(d)

Tenant shall fully indemnify, defend, and hold State harmless from and against any
liabilities that arise out of, or are related to:
(1)
The use, storage, generation, processing, transportation, handling, or disposal of
any Hazardous Substance by Tenant, its subtenants, contractors, agents, invitees,
guests, employees, affiliates, licensees, or permittees regardless of whether the
act occurs before, during, or after the Term of this Lease;
(2)
The release or threatened release of any Hazardous Substance, or the
exacerbation of any Hazardous Substance contamination resulting from any act
or omission of Tenant, its subtenants, contractors, agents, employees, guests,
invitees, or affiliates regardless of whether the release, threatened release, or
exacerbation occurs before, during, or after the Term of this Lease.
Tenant shall fully indemnify, defend, and hold State harmless for any and all liabilities
that arise out of or are in any way related to Tenant’s breach of obligations under
Subsection 8.5.
Third Parties.
(1)
Tenant has no duty to indemnify State for acts or omissions of third parties
unless Tenant fails to exercise utmost care with respect to the foreseeable acts or
omissions of the third party and the foreseeable consequences of those acts or
omissions to the extent required to establish a viable third-party defense under
the law, including – but not limited to – RCW 70.105D.040. Tenant’s thirdparty indemnification duty arises under the conditions described in
Subparagraph 8.7(d)(2).
(2)
If an administrative or legal proceeding arising from a release or threatened
release of Hazardous Substances finds or holds that Tenant failed to exercise
care as described in Subparagraph 8.7(d)(1), Tenant shall fully indemnify,
defend, and hold State harmless from and against any liabilities arising from the
acts or omissions of third parties in relation to the release or threatened release
of Hazardous Substances. This shall include any liabilities arising before the
finding or holding in the proceeding.

8.8

Reservation of Rights.
(a)
For any environmental liabilities not covered by the indemnification provisions of
Subsection 8.7, the parties expressly reserve and do not waive or relinquish any rights,
claims, immunities, causes of action, or defenses relating to the presence, release, or
threatened release of Hazardous Substances that either party may have against the other
under federal, state, or local laws, including, but not limited to, CERCLA, MTCA, and
the common law.
(b)
This Lease affects no right, claim, immunity, or defense either party may have against
third parties, and the parties expressly reserve all such rights, claims, immunities, and
defenses.
(c)
The provisions under this Section 8 do not benefit, or create rights for, third parties.
(d)
The allocations of risks, liabilities, and responsibilities set forth above do not release
either party from, or affect the liability of either party for, claims or actions by federal,
state, or local regulatory agencies concerning Hazardous Substances.

8.9

Cleanup.
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(a)

(b)

(c)

8.10

If Tenant’s act, omission, or breach of obligation under Subsection 8.4 results in a
release of Hazardous Substances, Tenant shall, at Tenant’s sole expense, promptly take
all actions necessary or advisable to clean up the Hazardous Substances in accordance
with applicable law. Cleanup actions shall include, without limitation, removal,
containment, and remedial actions.
Tenant’s obligation to undertake a cleanup under Section 8 shall be limited to those
instances where the Hazardous Substances exist in amounts that exceed the threshold
limits of any applicable regulatory cleanup standards.
At the State’s discretion, Tenant may undertake a cleanup of the Property pursuant to
the Washington State Department of Ecology’s Voluntary Cleanup Program, provided
that Tenant cooperates with State (DNR) in development of cleanup plans. Tenant shall
not proceed with Voluntary Cleanup without State (DNR) approval of final plans.
Nothing in the operation of this provision shall be construed as an agreement by State
(DNR) that the Voluntary Cleanup complies with any laws or with the provisions of this
Lease. Tenant’s completion of a Voluntary Cleanup shall not be a release from or
waiver of any obligation for Hazardous Substances under this Lease.

Sampling by State, Reimbursement, and Split Samples.
(a)
State may conduct sampling, tests, audits, surveys, or investigations (“Tests”) of the
Property at any time to determine the existence, scope, or effects of Hazardous
Substances.
(b)
If such Tests, along with any other information, demonstrate the existence, release, or
threatened release of Hazardous Substances arising out of any action, inaction, or event
described or referred to in Subsection 8.4, above, Tenant shall promptly reimburse State
for all costs associated with such Tests.
(c)
State shall not seek reimbursement for any Tests under this Subsection 8.10 unless State
provides Tenant written notice of its intent to conduct any Tests at least thirty (30)
calendar days prior to undertaking such Tests, except when such Tests are in response
to an emergency. Tenant shall reimburse State for Tests performed in response to an
emergency if State has provided such notice as is reasonably practical.
(d)
Tenant shall be entitled to obtain split samples of any Test samples obtained by State,
but only if Tenant provides State with written notice requesting such samples within
twenty (20) calendar days of the date Tenant is deemed to have received notice of
State’s intent to conduct any non-emergency Tests. Tenant solely shall bear the
additional cost, if any, of split samples. Tenant shall reimburse State for any additional
costs caused by split sampling within thirty (30) calendar days after State sends Tenant
a bill with documentation for such costs.
(e)
Within sixty (60) calendar days of a written request (unless otherwise required pursuant
to Paragraph 8.6(c), above), either party to this Lease shall provide the other party with
validated final data, quality assurance/quality control information, and chain of custody
information, associated with any Tests of the Property performed by or on behalf of
State or Tenant. There is no obligation to provide any analytical summaries or expert
opinion work product.

SECTION 9 ASSIGNMENT AND SUBLETTING
Geoduck Lease
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9.1
State Consent Required. Tenant shall not sell, convey, mortgage, assign, pledge, sublet, or
otherwise transfer or encumber all or any part of Tenant’s interest in this Lease or the Property without
State’s prior written consent, which shall not be unreasonably conditioned or withheld, so long as the
Lease is not in default. State may withhold consent at its sole discretion if the Lease is in default.
(a)
In determining whether to consent, State may consider, among other items, the
proposed transferee’s financial condition, business reputation and experience, the nature
of the proposed transferee’s business, the then-current value of the Property, and such
other factors as may reasonably bear upon the suitability of the transferee as a tenant of
the Property. State may refuse its consent to any sale, conveyance, mortgage,
assignment, pledge, sublet, or other transfer or encumbrance if said transfer will result
in a subdivision of the leasehold. Tenant shall submit information regarding any
proposed transferee to State at least thirty (30) days prior to the date of the proposed
transfer.
(b)
State reserves the right to condition its consent upon:
(1)
Changes in the terms and conditions of this Lease, including, but not limited to,
the Annual Rent; and/or
(2)
The agreement of Tenant or transferee to conduct Tests for Hazardous
Substances on the Property or on other property owned or occupied by Tenant or
the transferee.
(c)
Each permitted transferee shall assume all obligations under this Lease, including the
payment of rent. No assignment, sublet, or transfer shall release, discharge, or
otherwise affect the liability of Tenant.
(d)
State’s consent under this Subsection 9.1 does not constitute a waiver of any claims
against Tenant for the violation of any term of this Lease.
9.2
Rent Payments Following Assignment. The acceptance by State of the payment of rent
following an assignment or other transfer shall not constitute consent to any assignment or transfer.
9.3

Terms of Subleases.
(a)
Tenant shall submit the terms of all subleases to State for approval.
(b)
All subleases shall meet the following requirements:
(1)
The sublease shall be consistent with and subject to all the terms and conditions
of this Lease;
(2)
The sublease shall confirm that this Lease shall control if the terms of the
sublease conflict with the terms of this Lease;
(3)
The term of the sublease (including any period of time covered by a renewal
option) shall end before the Termination Date of the initial Term or any renewal
term;
(4)
The sublease shall terminate if this Lease terminates, whether upon expiration of
the Term, failure to exercise an option to renew, cancellation by State, surrender,
or for any other reason;
(5)
The subtenant shall receive and acknowledge receipt of a copy of this Lease;
(6)
The sublease shall prohibit the prepayment to Tenant by the subtenant of more
than the [annual rent] –OR- [monthly installment] –OR- [quarterly
installment];
(7)
The sublease shall identify the rental amount to be paid to Tenant by the
subtenant;
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(8)
(9)
(10)
(11)

The sublease shall confirm that there is no privity of contract between the
subtenant and State;
The sublease shall require removal of the subtenant’s Improvements and trade
fixtures upon termination of the sublease;
The subtenant’s permitted use shall be within the Permitted Use authorized by
this Lease; and
The sublease shall require the subtenant to meet all obligations of Tenant under
Section 10, Indemnification and Insurance.

9.4
Event of Assignment. If Tenant is a corporation, dissolution of the corporation or a transfer
(by one or more transactions) of a majority of the voting stock of Tenant shall be deemed an
assignment of this Lease. If Tenant is a partnership, dissolution of the partnership or a transfer (by one
or more transactions) of the controlling interest in Tenant shall be deemed an assignment of this Lease.

SECTION 10 INDEMNITY, FINANCIAL SECURITY, INSURANCE
10.1

Indemnity.
(a)
Tenant shall indemnify, defend, and hold State, its employees, officers, and agents
harmless from any and all claims arising out of the use, occupation, or control of the
Property by Tenant, its subtenants, contractors, agents, invitees, guests, employees,
affiliates, licensees, or permittees.
(b)
“Claim” as used in this Subsection 10.1 means any financial loss, claim, suit, action,
damages, expenses, fees (including attorneys’ fees), penalties, or judgments attributable
to bodily injury, sickness, disease, death, and damages to tangible property, including,
but not limited to, land, aquatic life, and other natural resources. “Damages to tangible
property” includes, but is not limited to, physical injury to the Property and damages
resulting from loss of use of the Property.
(c)
State shall not require Tenant to indemnify, defend, and hold State harmless for claims
that arise solely out of the willful or negligent act of State or State’s elected officials,
employees, or agents.
(d)
Tenant waives its immunity under Title 51 RCW to the extent it is required to
indemnify, defend, and hold State and its agencies, officials, agents, or employees
harmless.
(e)
Section 8, Environmental Liability/Risk Allocation, exclusively shall govern Tenant’s
liability to State for Hazardous Substances and its obligation to indemnify, defend, and
hold State harmless for Hazardous Substances.

10.2

Insurance Terms.
(a)
Insurance Required.
(1)
At its own expense, Tenant shall procure and maintain during the Term of this
Lease, the insurance coverages and limits described in this Subsection 10.2 and
in Subsection 10.3, Insurance Types and Limits. Failure to maintain the
required insurance may result in termination of this Lease at the State’s option.
(2)
All insurance should be issued by an insurance company or companies admitted
to do business in the State of Washington and have a rating of A- or better by
the most recently published edition of Best’s Reports. State’s risk manager shall
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(b)

(c)

(d)

(e)

(f)

(g)
Geoduck Lease

review and approve any exception before acceptance by State. If an insurer is
not admitted, the insurance policies and procedures for issuing the insurance
policies shall comply with Chapter 48.15 RCW and 284-15 WAC.
(3)
The State of Washington, the Department of Natural Resources, its elected and
appointed officials, agents, and employees shall be named as an additional
insured on all general liability, excess, umbrella, property, builder’s risk, and
pollution legal liability insurance policies.
(4)
All insurance provided in compliance with this Lease shall be primary as to any
other insurance or self-insurance programs afforded to or maintained by State.
Waiver.
(1)
Tenant waives all rights against State for recovery of damages to the extent
insurance maintained pursuant to this Lease covers these damages.
(2)
Except as prohibited by law, Tenant waives all rights of subrogation against
State for recovery of damages to the extent that they are covered by insurance
maintained pursuant to this lease.
Proof of Insurance.
(1)
Tenant shall provide State with a certificate(s) of insurance executed by a duly
authorized representative of each insurer, showing compliance with insurance
requirements specified in this Lease and, if requested, copies of policies to State.
(2)
The certificate(s) of insurance shall reference additional insureds and the Lease
number.
(3)
Receipt of such certificates or policies by State does not constitute approval by
State of the terms of such policies.
State shall be provided written notice before cancellation or non-renewal of any
insurance required by this Lease, in accordance with the following:
(1)
Insurers subject to RCW 48.18 (admitted and regulated by the Insurance
Commissioner): If cancellation is due to non-payment of premium, State shall
be given ten (10) days’ advance notice of cancellation; otherwise, State shall be
provided forty-five (45) days’ advance notice of cancellation or non-renewal.
(2)
Insurers subject to RCW 48.15 (surplus lines): If cancellation is due to nonpayment of premium, State shall be given ten (10) days’ advance notice of
cancellation; otherwise, State shall be provided forty-five (45) days’ advance
notice of cancellation or non-renewal.
Adjustments in Insurance Coverage.
(1)
State may impose changes in the limits of liability for all types of insurance as it
deems necessary.
(2)
New or modified insurance coverage shall be in place within thirty (30) days
after State requires changes in the limits of liability.
If Tenant fails to procure and maintain the insurance described above within fifteen (15)
days after Tenant receives a notice to comply from State, at its option, State shall either:
(1)
Deem the failure an Event of Default under Section 14, or
(2)
State shall have the right to procure and maintain comparable substitute
insurance and to pay the premiums. Upon demand, Tenant shall pay to State the
full amount paid by State, together with interest at the rate provided in
Subsection 6.2 from the date of State’s notice of the expenditure until Tenant’s
repayment.
General Terms.
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(1)
(2)
(3)

10.3

State does not represent that coverage and limits required under this Lease will
be adequate to protect Tenant.
Coverage and limits shall not limit Tenant’s liability for indemnification and
reimbursements granted to State under this Lease.
Any insurance proceeds payable by reason of damage or destruction to property
shall be first used to restore the real property covered by this Lease, then to pay
the cost of the reconstruction, then to pay the State any sums in arrears, and then
to Tenant.

Insurance Types and Limits.
(a)
General Liability Insurance.
(1)
Tenant shall maintain commercial general liability insurance (CGL) or marine
general liability (MGL) covering claims for bodily injury, personal injury, or
property damage arising on the Property and/or arising out of Tenant’s use,
occupation, or control of the Property and, if necessary, commercial umbrella
insurance with a limit of not less than One Million Dollars ($1,000,000) per
each occurrence. If such CGL or MGL insurance contains aggregate limits, the
general aggregate limit shall be at least twice the “each occurrence” limit. CGL
or MGL insurance shall have products-completed operations aggregate limit of
at least two times the “each occurrence” limit.
(2)
CGL insurance shall be written on Insurance Services Office (ISO) Occurrence
Form CG 00 01 (or a substitute form providing equivalent coverage). All
insurance shall cover liability arising out of premises, operations, independent
contractors, products completed operations, personal injury and advertising
injury, and liability assumed under an insured contract (including the tort
liability of another party assumed in a business contract) and contain separation
of insured (cross-liability) condition.
(3)
MGL insurance shall have no exclusions for non-owned watercraft.
(b)
Workers’ Compensation.
(1)
State of Washington Workers’ Compensation.
(i)
Tenant shall comply with all State of Washington workers’
compensation statutes and regulations. Workers’ compensation coverage
shall be provided for all employees of Tenant. Coverage shall include
bodily injury (including death) by accident or disease, which arises out
of or in connection with Tenant’s use, occupation, and control of the
Property.
(ii)
If Tenant fails to comply with all State of Washington workers’
compensation statutes and regulations and State incurs fines or is
required by law to provide benefits to or obtain coverage for such
employees, Tenant shall indemnify State. Indemnity shall include all
fines; payment of benefits to Tenant, employees, or their heirs or legal
representatives; and the cost of effecting coverage on behalf of such
employees.
(2)
Longshore and Harbor Worker’s Act. Certain work or services under this Lease
may require insurance coverage for longshore and harbor workers other than
seaman as provided in the Longshore and Harbor Worker’s Compensation Act
(33 U.S.C. Section 901 et. seq.). Failure to obtain coverage in the amount
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(c)

(d)

(e)
Geoduck Lease

required by law may result in civil and criminal liabilities. Tenant is fully
responsible for ascertaining if such insurance is required and shall maintain
insurance in compliance with this Act. Tenant is responsible for all civil and
criminal liability arising from failure to maintain such coverage.
(3)
Jones Act. Certain work or services under this Lease may require insurance
coverage for seamen injured during employment resulting from negligence of
the owner, master, or fellow crew members as provided in 46 U.S.C. Section
688. Failure to obtain coverage in the amount required by law may result in
civil and criminal liabilities. Tenant is fully responsible for ascertaining if such
insurance is required and shall maintain insurance in compliance with this Act.
Tenant is responsible for all civil and criminal liability arising from failure to
maintain such coverage.
Employer’s Liability Insurance. Tenant shall procure employer’s liability insurance,
and, if necessary, commercial umbrella liability insurance with limits not less than One
Million Dollars ($1,000,000) each accident for bodily injury by accident or One Million
Dollars ($1,000,000) each employee for bodily injury by disease.
Property Insurance.
(1)
Tenant shall buy and maintain property insurance covering all real property and
fixtures, equipment, tenant improvements and betterments (regardless of
whether owned by Tenant or State). Such insurance shall be written on an all
risks basis and, at minimum, cover the perils insured under ISO Special Causes
of Loss Form CP 10 30, and cover the full replacement cost of the property
insured. Such insurance may have commercially reasonable deductibles. Any
coinsurance requirement in the policy shall be waived. State shall be included
as an insured and a loss payee under the property insurance policy.
(2)
Tenant shall buy and maintain boiler and machinery insurance required by
contract documents or by law, covering all real property and fixtures,
equipment, tenant improvements and betterments (regardless of whether owned
by Tenant or State) from loss or damage caused by the explosion of boilers,
fired or unfired vessels, electric or steam generators, or pipes.
(3)
In the event of any loss, damage, or casualty which is covered by one or more of
the types of insurance described above, the parties to this Lease shall proceed
cooperatively to settle the loss and collect the proceeds of such insurance, which
shall be held in trust by State, including interest earned by State on such
proceeds, for use according to the terms of this Lease. The parties shall use
insurance proceeds in accordance with Subparagraph 10.2(g)(3).
(4)
When sufficient funds are available, using insurance proceeds described above,
the parties shall continue with reasonable diligence to prepare plans and
specifications for, and thereafter carry out, all work necessary to:
(i)
Repair and restore damaged building(s) and/or Improvements to their
former condition, or
(ii)
Replace and restore damaged building(s) and/or Improvements with a
new building(s) and/or Improvements on the Property of a quality and
usefulness at least equivalent to, or more suitable than, damaged
building(s) and/or Improvements.
Business Auto Policy Insurance.
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(1)

(2)

10.4

Tenant shall maintain business auto liability insurance and, if necessary,
commercial umbrella liability insurance with a limit not less than One Million
Dollars ($1,000,000) per accident. Such insurance shall cover liability arising
out of “Any Auto.
Business auto coverage shall be written on ISO Form CA 00 01, or substitute
liability form providing equivalent coverage. If necessary, the policy shall be
endorsed to provide contractual liability coverages and cover a “covered
pollution cost or expense” as provided in the 1990 or later editions of CA 00 01.

Financial Security.
(a)
At its own expense, Tenant shall procure and maintain during the Term of this Lease a
corporate security bond or provide other financial security that State, at its option, may
approve (“Security”). The Security shall be in an amount equal to
[________________] Dollars ($[_________]), which is consistent with RCW
79.105.330, and shall secure Tenant’s performance of its obligations under this Lease,
with the exception of the obligations under Section 8, Environmental Liability/Risk
Allocation. Tenant’s failure to maintain the Security in the required amount in force at
all times during the Term of this Lease shall constitute a breach of this Lease.
(b)
All Security shall be in a form acceptable to the State.
(1)
Bonds should be issued by companies admitted to do business within the State
of Washington and have a rating of A-, Class VII or better, in the most recently
published edition of Best’s Reports. State’s risk manager shall review and
approve any exception before acceptance by State.
(2)
Letters of credit, if approved by State, shall be irrevocable, allow State to draw
funds at will, provide for automatic renewal, and comply with RCW 62A.5-101,
et. seq.
(3)
Savings account assignments, if approved by State, shall allow State to draw
funds at will.
(c)
Adjustment in Amount of Security.
(1)
State may require an adjustment in the amount of Security:
(i)
At the same time as revaluation or adjustment of the Annual Rent,
(ii)
As a condition of approval of assignment or sublease of this Lease,
(iii) Upon a material change in the condition or disposition of any
Improvements,
(iv)
Upon a change in the Permitted Use, or
(v)
Immediately prior to and during crop harvest.
(2)
Tenant shall deliver a new or modified form of Security to State within thirty
(30) days after State has required adjustment of the amount of the Security.
(d)
Upon any default by Tenant in its obligations under this Lease, State may collect on the
Security to offset the liability of Tenant to State. Collection on the Security shall not
relieve Tenant of liability, shall not limit any of State’s other remedies, and shall not
reinstate or cure the default or prevent termination of the Lease because of the default.

SECTION 11 MAINTENANCE AND REPAIR
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11.1 State’s Repairs. This Lease does not obligate State to make any alterations, maintenance,
replacements, or repairs in, on, or about the Property, or any part thereof, during the Term.
11.2

Tenant’s Repairs, Alteration, Maintenance and Replacement.
(a)
Tenant shall, at its sole cost and expense, keep and maintain the Property and all
Improvements (regardless of ownership) in good order and repair, in a clean, attractive,
and safe condition. Tenant’s obligations under this Subsection 11.2 shall be in addition
to Tenant’s obligations under Subsections 2.2 and 3.3 of this Lease.
(b)
Tenant shall, at its sole cost and expense, make any and all additions, repairs,
alterations, maintenance, replacements, or changes to the Property or to any
Improvements on the Property which may be required by any public authority.
(c)
Tenant shall make all additions, repairs, alterations, replacements, or changes to the
Property and to any Improvements on the Property in accordance with Section 7,
Improvements, above. Section 7 shall govern ownership.

SECTION 12 DAMAGE OR DESTRUCTION
12.1

Notice and Repair.
(a)
In the event of any damage to or destruction of the Property or any Improvements,
Tenant shall promptly give written notice to State. Unless otherwise agreed in writing,
Tenant shall promptly reconstruct, repair, or replace the Property and any
Improvements as nearly as possible to its condition immediately prior to the damage or
destruction.
(b)
State shall not be deemed to have actual knowledge of the damage or destruction of the
Property or any Improvements without Tenant’s written notice.

12.2 State’s Waiver of Claim. State does not waive any claims for damage or destruction of the
Property unless State provides written notice to Tenant of each claim waived. No claim is waived
unless State waives with specificity.
12.3 Insurance Proceeds. Tenant’s duty to reconstruct, repair, or replace any damage or
destruction of the Property or any Improvements on the Property shall not be conditioned upon the
availability of any insurance proceeds to Tenant from which the cost of repairs may be paid. The
parties shall use insurance proceeds in accordance with Subparagraph 10.2(g)(3).
12.4 Rent in the Event of Damage or Destruction. Unless this Lease is terminated by mutual
agreement, there shall be no abatement or reduction in rent during such reconstruction, repair, and
replacement.
12.5 Default at the Time of Damage or Destruction. In the event Tenant is in default under the
terms of this Lease at the time damage or destruction occurs, State may elect to terminate the Lease
and State shall then have the right to retain any and all insurance proceeds payable as a result of the
damage or destruction.

SECTION 13 CONDEMNATION
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13.1

Definitions.
(a)
Taking. The term “taking,” as used in this Lease, means that an entity authorized by
law exercises the power of eminent domain, either by judgment or settlement in lieu of
judgment, over all or any portion of the Property and any Improvements. Taking
includes any exercise of eminent domain on any portion of the Property and
Improvements that, in the judgment of the State, prevents or renders impractical the
Permitted Use. A total taking occurs when the entire Property is taken. A partial taking
occurs when the taking does not constitute a total taking as defined above.
(b)
Voluntary Conveyance. The terms “total taking” and “partial taking” shall include a
voluntary conveyance, in lieu of formal court proceedings, to any agency, authority,
public utility, person, or corporate entity empowered to condemn property.
(c)
Date of Taking. The term “date of taking” shall mean the date upon which title to the
Property or a portion of the Property passes to and vests in the condemner or the
effective date of any order for possession if issued prior to the date title vests in the
condemner.

13.2 Effect of Taking. If during the Term there shall be a total taking, the leasehold estate of
Tenant in the Property shall terminate as of the date of taking. If this Lease is terminated, in whole or
in part, all rentals and other charges payable by Tenant to State and attributable to the Property taken
shall be paid by Tenant up to the date of taking. If Tenant has pre-paid rent, Tenant will be entitled to
a refund of the pro rata share of the pre-paid rent attributable to the period after the date of taking. In
the event of a partial taking, there shall be a partial abatement of rent from the date of taking in a
percentage equal to the percentage of Property taken.
13.3

Allocation of Award.
(a)
In the event of any condemnation, the award shall be allocated between State and
Tenant based upon the ratio of the fair market value of (1) Tenant’s leasehold estate and
Tenant-Owned Improvements on the Property and (2) State’s interest in the Property;
the reversionary interest in Tenant-Owned Improvements, if any; and State-Owned
Improvements.
(b)
In the event of a partial taking, this ratio will be computed on the basis of the portion of
Property or Improvements taken.
(c)
If Tenant and State are unable to agree on the allocation, it shall be submitted to binding
arbitration in accordance with the rules of the American Arbitration Association.

SECTION 14 DEFAULT AND REMEDIES
14.1 Default Defined. Tenant shall be in default of this Lease on the occurrence of any of the
following:
(a)
Failure to pay Annual Rent or other expenses when due;
(b)
Failure to comply with any law, regulation, policy, or order of any lawful governmental
authority;
(c)
Failure to comply with any other provision of this Lease;
(d)
Proceedings are commenced by or against Tenant under any bankruptcy act or for the
appointment of a trustee or receiver of Tenant’s property.
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14.2

Tenant’s Right to Cure.
(a)
A default shall become an event of default (“Event of Default”) if Tenant fails to cure
the default within the applicable cure period after State provides Tenant with written
notice of default, which specifies the nature of the default.
(b)
The cure period shall be sixty (60) days.
(c)
State may elect to deem a default by Tenant as an Event of Default if the default occurs
within six (6) months after a default by Tenant for which State has provided notice and
opportunity to cure. This Paragraph 14.2 is effective regardless of whether the first and
subsequent defaults are of the same nature.

14.3

Remedies.
(a)
Upon an Event of Default, State may terminate this Lease and remove Tenant by
summary proceedings or otherwise.
(b)
Without terminating this Lease, State may also relet the Property on any terms and
conditions as State in its sole discretion may decide are appropriate.
(1)
If State elects to relet, rent received by it shall be applied: (1) to the payment of
any indebtedness other than rent due from Tenant to State; (2) to the payment of
any cost of such reletting; (3) to the payment of the cost of any alterations and
repairs to the Property; and (4) to the payment of rent and leasehold excise tax
due and unpaid under this Lease. State shall hold and apply any balance to
Tenant’s future rent as it becomes due.
(2)
Tenant shall be responsible for any deficiency created by the reletting during
any month and shall pay the deficiency monthly.
(3)
At any time after reletting, State may elect to terminate this Lease for the
previous Event of Default.
(c)
State’s reentry or repossession of the Property under Paragraph 14.3(b) shall not be
construed as an election to terminate this Lease or cause a forfeiture of rents or other
charges to be paid during the balance of the Term, unless State gives a written notice of
termination to Tenant or termination is decreed by legal proceedings.

SECTION 15 ENTRY BY STATE
State shall have the right to enter the Property at any reasonable hour to inspect for compliance with
the terms of this Lease. State’s failure to inspect the Property shall not constitute a waiver of any
rights or remedies under this Lease.

SECTION 16 DISCLAIMER OF QUIET ENJOYMENT
16.1

No Guarantee or Warranty.
(a)
State believes that this Lease is consistent with the Public Trust Doctrine and that none
of the third-party interests identified in Paragraph 1.1(b) will materially or adversely
affect Tenant’s right of possession and use of the Property, but State makes no
guarantee or warranty to that effect.
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(b)

(c)

State disclaims and Tenant releases State from any claim for breach of any implied
covenant of quiet enjoyment. This disclaimer and release includes, but is not limited to,
interference arising from exercise of rights under the Public Trust Doctrine; Treaty
rights held by Indian Tribes; and the general power and authority of State and the
United States with respect to aquatic lands and navigable waters.
Tenant shall be responsible for determining the extent of its right to possession and for
defending its leasehold interest.

16.2 In the Event of Eviction by Third Party. In the event Tenant is evicted from the Property by
reason of successful assertion of any of the rights of any third party, this Lease shall terminate as of the
date of the eviction. In the event of a partial eviction, Tenant’s rent obligations shall abate as of the
date of the partial eviction, in direct proportion to the extent of the eviction, but in all other respects,
this Lease shall remain in full force and effect.

SECTION 17 NOTICE
Any notices required or permitted under this Lease may be personally delivered, delivered by facsimile
machine, or mailed by certified mail, return receipt requested, to the following addresses or to such
other places as the parties may direct in writing from time to time:
State:

DEPARTMENT OF NATURAL RESOURCES
District Name
District Address

Tenant:

[
[
[
[

]
]
]
]

A notice shall be deemed given and delivered upon personal delivery, upon receipt of a confirmation
report if delivered by facsimile machine, or three (3) days after being mailed as set forth above,
whichever is applicable. All notices must identify the lease number to which the notice pertains.
Notices transmitted by facsimile machine shall state the number of pages contained in the notice,
including the transmittal page, if any.

SECTION 18 MISCELLANEOUS
18.1 Authority. Tenant and the person or persons executing this Lease on behalf of Tenant
represent that Tenant is qualified to do business in the State of Washington, that Tenant has full right
and authority to enter into this Lease, and that each and every person signing on behalf of Tenant is
authorized to do so. Upon State’s request, Tenant will provide evidence satisfactory to State
confirming these representations. This Lease is entered into by State pursuant to the authority granted
it in Chapters 79.105 to 79.135 RCW and the Constitution of the State of Washington.
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18.2 Successors and Assigns. This Lease shall be binding upon and inure to the benefit of the
parties, their successors, and assigns.
18.3 Headings. The headings used in this Lease are for convenience only and in no way define,
limit, or extend the scope of this Lease or the intent of any provision.
18.4 Entire Agreement. This Lease, including the exhibits and addenda, if any, contains the entire
agreement of the parties. All prior and contemporaneous agreements, promises, representations, and
statements relating to this transaction or to the Property, if any, are merged into this Lease.
18.5

Waiver.
(a)
The waiver by State of any breach or default of any term, covenant, or condition of this
Lease shall not be deemed a waiver of such term, covenant, or condition; of any
subsequent breach or default of the same; or of any other term, covenant, or condition
of this Lease. State’s acceptance of a rental payment shall not be construed to be a
waiver of any preceding or existing breach other than the failure to pay the particular
rental payment that was accepted.
(b)
The renewal of the Lease, extension of the Lease, or the issuance of a new lease to
Tenant, shall not constitute waiver of State’s ability to pursue any rights or remedies
under the Lease.

18.6 Cumulative Remedies. The rights and remedies of State under this Lease are cumulative and
in addition to all other rights and remedies afforded to State by law or equity or otherwise.
18.7 Time is of the Essence. TIME IS OF THE ESSENCE as to each and every provision of this
Lease.
18.8 Language. The word “Tenant” as used in this Lease shall be applicable to one or more
persons, as the case may be. The singular shall include the plural, and the neuter shall include the
masculine and feminine. If there is more than one Tenant, their obligations shall be joint and several.
The word “persons,” whenever used, shall include individuals, firms, associations, and corporations.
18.9 Invalidity. If any provision of this Lease shall prove to be invalid, void, or illegal, it shall in
no way affect, impair, or invalidate any other provision of this Lease.
18.10 Applicable Law and Venue. This Lease shall be interpreted and construed in accordance with
the laws of the State of Washington. Any reference to a statute shall mean that statute as presently
enacted or hereafter amended or superseded. Venue for any action arising out of or in connection with
this Lease shall be in the Superior Court for Thurston County, Washington.
18.11 Recordation. At Tenant’s expense and no later than thirty (30) days after receiving the fullyexecuted Lease, Tenant shall record this Lease in the county in which the Property is located. Tenant
shall include the parcel number of the upland property used in conjunction with the Property, if any.
Tenant shall provide State with recording information, including the date of recordation and file
number. [If Tenant fails to record this Lease, State may record it and Tenant shall pay the costs of
recording upon State’s demand.]
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18.12 Modification. Any modification of this Lease must be in writing and signed by the parties.
Oral representations or statements shall not bind either party.
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18.13 Survival. Any obligations of Tenant which are not fully performed upon termination of this
Lease shall not cease, but shall continue as obligations until fully performed.
THIS AGREEMENT requires the signature of all parties and is executed as of the date of the last
signature below.
(TENANT NAME - UPPERCASE)

Dated: _____________________, 20__

__________________________________
By:
Title:
Address:
Phone:
STATE OF WASHINGTON
DEPARTMENT OF NATURAL RESOURCES

Dated: _____________________, 20__

__________________________________
By:
Title:
Address:

Approved as to form this
21 day of October 2014
Terry Pruit, Assistant Attorney General
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REPRESENTATIVE ACKNOWLEDGMENT

STATE OF
County of

)
) ss.
)

I certify that I know or have satisfactory evidence that __________________________________ is the
person who appeared before me, and said person acknowledged that (he/she) signed this instrument, on
oath stated that (he/she) was authorized to execute the instrument and acknowledged it as the
___________ (type of authority) of __________________________________ (name of corporation)
to be the free and voluntary act of such party for the uses and purposes mentioned in the instrument.
Dated: _____________________, 20__

_________________________________
(Signature)

(Seal or stamp)
___________________________________
(Print Name)
Notary Public in and for the State of
Washington, residing at
___________________________________
My appointment expires _______________
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INDIVIDUAL ACKNOWLEDGMENT

STATE OF
County of

)
) ss.
)

I certify that I know or have satisfactory evidence that __________________________________ is the
person who appeared before me, and said person acknowledged that (he/she) signed this instrument
and acknowledged it to be (his/her) free and voluntary act for the uses and purposes mentioned in this
instrument.

Dated: _____________________, 20__

___________________________________
(Signature)

(Seal or stamp)
___________________________________
(Print Name)
Notary Public in and for the State of
Washington, residing at
__________________________________
My appointment expires_______________
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STATE ACKNOWLEDGMENT

STATE OF WASHINGTON )
) ss.
County of
)

I certify that I know or have satisfactory evidence that __________________________________ is
the person who appeared before me, and said person acknowledged that he signed this instrument, on
oath stated that he was authorized to execute the instrument and acknowledged it as the
__________________________________ of the Department of Natural Resources of the State of
Washington to be the free and voluntary act of such party for the uses and purposes mentioned in the
instrument.
Dated: _____________________, 20__

_________________________________
(Signature)

(Seal or stamp)
___________________________________
(Print Name)
Notary Public in and for the State of
Washington, residing at
___________________________________
My appointment expires _______________
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EXHIBIT A
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Exhibit B
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From:
To:
Subject:
Date:

LARSON, BRYAN (DNR)
Malone, Charles (DNR)
RE: Geoduck Aquaculture Lease Question
Tuesday, January 13, 2015 1:49:24 PM

Thank you,
Bryan

Bryan Larson
360-902-1025
Washington State Department of Natural Resources
From: Malone, Charles (DNR)
Sent: Tuesday, January 13, 2015 1:43 PM
To: LARSON, BRYAN (DNR)
Subject: RE: Geoduck Aquaculture Lease Question
Hi Bryan,
Their main options are performance bonds, savings account assignment, or a letter of credit.
From: LARSON, BRYAN (DNR)
Sent: Tuesday, January 13, 2015 1:23 PM
To: Malone, Charles (DNR)
Subject: RE: Geoduck Aquaculture Lease Question
Charles,
I am requesting that the proponent have a $5,000.00 Financial Security. I suggested a Bond, but they
are curious as to their other options.
Can you provide me some feedback on what those options are?
Thanks,
Bryan

Bryan Larson
360-902-1025
Washington State Department of Natural Resources
From: LARSON, BRYAN (DNR)
Sent: Monday, September 29, 2014 12:35 PM

To: Malone, Charles (DNR)
Subject: Geoduck Aquaculture Lease Question
Charles,
I am working with Brad Pruitt on the Geoduck Aquaculture Leases, and we are set to have a meeting
on October 15th with one of the proponents who is getting ready to start the paperwork.
I need to pass along to the proponent how much we will be requiring for Insurance and Bond for this
Lease. It will be exactly like our other Aquaculture Leases, so we can mirror those amounts as
closely as possible.
It has been a few years since I left the Leasing program, so an up-to-date fee schedule would be
great.
The improvements on the leasehold will be PVC tubes and netting.
Thanks,
Bryan

Bryan Larson
Shellfish Program Specialist
Washington State Department of Natural Resources
360-902-1025
bryan.larson@dnr.wa.gov
www.dnr.wa.gov

From:
To:
Subject:
Date:
Attachments:

LARSON, BRYAN (DNR)
wilson99aps@aol.com
RE: Lease- Draft Review
Tuesday, March 17, 2015 9:45:00 AM
geoduck_aquaculture_Arcadia031715.docx

Steve,
In addition to reviewing the lease, please take a look at the site monitoring outline attached and get
back to me with your questions.
Thanks,
Bryan

Bryan Larson
360-902-1025
Washington State Department of Natural Resources
From: LARSON, BRYAN (DNR)
Sent: Wednesday, March 11, 2015 2:14 PM
To: wilson99aps@aol.com
Subject: Lease- Draft Review
Steve,
I have attached a DRAFT Lease for your review along with the November 24th Exhibit B DRAFT that
we had agreed upon.
Please look over the Lease document and let me know what you think. I have highlighted some areas
that I still need to work on, or to point out pertinent information for you to review.
I called the Corp this morning and spoke with Pam who sent me to Darren’s voicemail. I left him a
message and will get back to you once I hear something.
Thanks,
Bryan

Bryan Larson
Shellfish Program Specialist
Washington State Department of Natural Resources
360-902-1025
bryan.larson@dnr.wa.gov

www.dnr.wa.gov

Memorandum
Date: March 17, 2015
To: Brad Pruitt, Bryan Larson(Aquaculture specialists)
From: Cinde Donoghue (AAMT scientist);
Re: Proposed sampling for DNR geoduck aquaculture at Arcadia Point

Background
In 2003 the State Legislature directed DNR to look into the potential of a geoduck aquaculture
program on state-owned aquatic lands. Since that time, DNR has been involved in a process
aimed at evaluating the benefits and cost of such a program. The Washington State Sea Grant
commissioned scientific research which demonstrated modest, but mitigatable, local ecological
effects from geoduck aquaculture. Following publication of these results, DNR is moving
forward with implementing a small, pilot geoduck aquaculture program. This aquaculture
leasing program will incorporate monitoring and management recommendations suggested
from recent relevant research. The goal of this pilot effort is to determine whether intertidal
geoduck aquaculture can be both a sustainable, and viable, leasing activity on state-ownedaquatic lands. This Arcadia Pt site is among the sites selected by Washington State Department
of Natural Resources Aquatics Program as a pilot geoduck aquaculture sites.

Site selection
Criteria applied in site selection included having a good probability for successful geoduck
growth, together with low use and environmental conflicts. The Arcadia Pt site is adjacent to
Bush Act private oyster tracts that have been successfully farmed for geoduck in the past. It
contains no protected aquatic vegetation. It is, however, located at the mouth of a ‘pocket
estuary’. These small sub-estuaries form behind sand bars or spits. They are typically
connected to a local freshwater source and provide nearshore habitat for migration of juvenile
fish from fresh to marine waters. Pocket estuaries are protected from maximum wind, wave
and current exposure (Beamer et al., 2003). Other nearby areas of ecological concern are the
adjacent sand lance and surf smelt spawning beaches.

Proposed sampling
Below is a description of data DNR’s Aquatics Assessment and Monitoring Team is interested in
collecting to inform adaptive management of these aquaculture sites.

Baseline site characterization
Beach topography/intertidal elevation surveyBeach and intertidal elevation should be surveyed before tubes and geoduck seed are planted,
after tubes are in place for at least one month, following removal of tubes and placement of
area net, after removal of net, and following harvest. Areas to be planted and control sites in
unplanted area should be surveyed. Cross-shore beach profiles can be surveyed with a Global
Positioning System (GPS) mounted on a backpack and undertaken during low tides walking
transects across the beach. The approach used would be to walk from the landward edge of the
foreshore down the beach face to wading depth. This method can reliably detect elevation
changes greater than 2-3 cm, well below normal seasonal changes in beach elevation. Distance
between profiles would be determined with the use of the semivariance statistical function.
GPS surveyed profiles collected using this method have been compared with information
generated from Light Detection and Ranging (LiDAR) topographic data and demonstrated interdata accuracy of within 2.5 cm. Elevation maps and a database will be created from processed
data.
•

WA DNR has the in-house capacity (equipment and experienced staff) capable of
performing this data gathering.

For deeper, subtidal data, a shallow draft vessel outfitted with an echosounder and GPS
receiver and antenna and can be used. This surveying system is used by the WA Dept of
Ecology Coastal Erosion study as well as by coastal programs in Oregon, California, Texas,
Virginia, Florida and North Carolina (Dugan et al, 1999, Gelfenbaum, 1999, McMahan, 1999,
Ruggiero et al., 2000). Bathymetry maps and a database will be created from processed data.
•

WA DNR has the in-house capacity (equipment and experienced staff) capable of
performing this data gathering.

Sediment analysis Grain size, grain sorting, and total organic carbon content of sediment will be analyzed from
sediment grab samples. Sediment samples to depths of 5 cm will be randomly collected from
points along the beach survey profile transects. Sediment will be dried, weighed, and analyzed
for organic content. Grain size and sorting can be estimated through sand sieve analysis. Total
organic carbon is a standard proxy for biological activity. Since sediment characteristics change
with wave climate and storms and are closely linked to beach shape, sediment sampling should
occur concurrently and at the same frequency with beach profiling.
•

WA DNR has the in-house capacity or collaborative capacity (equipment and
experienced staff) to perform this data gathering and processing.

Water Quality analysisManagement of increased re-suspended sediment resulting in turbidity and reducing available
lighting will be monitored during harvest with a hand-held turbidity meter, deployment of light
sensors, and water quality bottle samples analyzed for Total Suspended Solids.
•

WA DNR has the in-house capacity or collaborative capacity (equipment and
experienced staff) to perform this data gathering and processing.

Beach wrack/intertidal algae coverageSince sandy beach macrofauna exhibit habitat selection based on wrack availability, preferring
macroalgal wrack deposits to bare sand (Brown and McLachlan 1990), and aquaculture
activities often involve ‘grooming’ or removal of algae and detritus from the culture area,
sampling patterns of wrack deposits is necessary to characterize site ecological function. Wrack
deposits will be mapped using the backpack full station GPS, the vertical depth measured for
thickness, photographed, identified (at least to genus) and age estimated -aged wrack is
generally preferred over fresh wrack (Pennings et al. 2000).
•

WA DNR has the in-house capacity (equipment and experienced staff) capable of
performing this data gathering.

Forage fish spawning –
Surf smelt and sand lance spawn in gravel/sand beach habitats in the upper one third of the
intertidal zone (Penttila 2007). Concern has been expressed that geoduck aquaculture activities,

particularly the installation of tubes and netting may disrupt forage fish access to spawning
beaches. Monitoring of the sites for forage fish spawn prior to any aquaculture activity can
provide information about whether the sites are currently providing spawning habitat. A
Before/After and Control/Impact (BACI) study can then be implemented at sites where spawn is
found to detect impacts from the various phases (seeding, tubes and netting, harvesting) of
geoduck aquaculture activities.
•

WA DNR has the in-house capacity (equipment and experienced staff) capable of performing
this data gathering.

Reference Site SelectionReference or control sites should be selected in areas that are similar to sites in beach shape,
sediment characteristics, benthic community, wave and tidal exposure but are expected to be
beyond the influence of the proposed aquaculture activity. Several potential reference sites
should be selected for each site and monitored at the same time, for the same parameters,
using the same methods as described above. In this way spatial variability can also be
estimated.

Adaptive Management Monitoring
Active adaptive management resembles an experimental design approach where a range of
alternative management strategies may be implemented, outcomes are monitored and
evaluated for necessary changes. This allows decision makers to more rapidly hone in on a true
optimal management strategy. Below are some examples of issues that may possibly be
investigated through an ‘active’ adaptive management approach at this geoduck aquaculture
site with a brief description of what would be involved.

Management to minimize predator exclosure (tubes, netting) effects on beach shape and
sediment characteristics.
An adaptive management approach would involve an experimental design with tubes
systematically placed at different densities and left in the beach for different time
periods (these would be the different ‘treatments’-also with no tubes in the control
sites). A priori criteria and management alternatives would be established (based on
the known variability from the baseline sampling) that would describe monitoring values

that indicate a need to change the management. For example, if the beach slope at the
highest density tube site with area net results in a beach slope, steepened beyond the
slope observed during baseline or in control sampling, the management alternative may
be establishment of a maximum allowable density of tubes, plus area netting.

Management to allow for recovery of sediment, beach shape and benthic community.
If changes are detected to sediment grain size distribution, organic content, or beach
slope, management alternatives can be implemented to assess whether recovery can
occur. For example must an entire farmed area be allowed to remain fallow for
successful recovery or is a there a minimal size, shape or placement that is adequate?
What period of time is required before a site is recovered to a point where no
parameters are significantly different from the reference sites? Can other aquaculture
activities occur on the site following harvest or must it be completely fallow?

Management to minimize entrainment of sediment in water column during geoduck harvest
Increased duration and physical extent of a turbidity plume or high levels of total
suspended solids downdrift of a harvest operation in comparison to ambient updrift
conditions may need to be managed with changes in harvest activities e.g. reduced
nozzle pressure of the hose or restriction of harvest to lower current/wave conditions.
Management to minimize effects of beach grooming on benthic assemblages and ecosystem
function.
Grooming of the beach to effectively avoid anoxic conditions within the tubes while not
significantly altering the native benthic community might be adaptively approached
through systematic ‘thinning’ the wrack washed onto the culture area by specific
percentage coverage or certain species (e.g. ulva) rather than indiscriminate removal of
all algae and seagrass debris.
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From:
To:
Cc:
Subject:
Date:

LARSON, BRYAN (DNR)
"wilson99aps@aol.com"
PRUITT, BRAD (DNR)
RE: May 1st- Site Visit
Thursday, January 30, 2014 11:16:00 AM

Steve,
Would April 29th work better for you than May 1st? We had a request to change the other site visit
that day and we can fit them both in one day.
Thanks,
Bryan

Bryan Larson
360-902-1025
Washington State Department of Natural Resources
From: LARSON, BRYAN (DNR)
Sent: Tuesday, January 28, 2014 4:42 PM
To: 'wilson99aps@aol.com'
Cc: PRUITT, BRAD (DNR)
Subject: May 1st- Site Visit

Steve,
I am sending this email as a follow up to our phone conversation today in regards to the May 1st site
visit scheduled at the Arcadia Point site.
As I mentioned on the phone, we will also be going to the Wilson Point site so I am not sure on the
timing yet.
Thanks,
Bryan

Bryan Larson
Shellfish Program Specialist
Washington State Department of Natural Resources
360-902-1025
bryan.larson@dnr.wa.gov
www.dnr.wa.gov

From:
To:
Subject:
Date:

LARSON, BRYAN (DNR)
"wilson99aps@aol.com"
RE: May 1st- Site Visit
Thursday, January 30, 2014 11:35:00 AM

Sounds great!

Bryan Larson
360-902-1025
Washington State Department of Natural Resources
From: wilson99aps@aol.com [mailto:wilson99aps@aol.com]
Sent: Thursday, January 30, 2014 11:36 AM
To: LARSON, BRYAN (DNR)
Subject: Re: May 1st- Site Visit
Hi Bryan ~
This far out, either day looks open. I'll make note of the 29th and we can check again when we get
closer.
Steve

-----Original Message----From: LARSON, BRYAN (DNR) (DNR) <BRYAN.LARSON@dnr.wa.gov>
To: wilson99aps <wilson99aps@aol.com>
Cc: PRUITT, BRAD (DNR) (DNR) <BRADFORD.PRUITT@dnr.wa.gov>
Sent: Thu, Jan 30, 2014 11:16 am
Subject: RE: May 1st- Site Visit
Steve,
Would April 29th work better for you than May 1st? We had a request to change the other site visit that
day and we can fit them both in one day.
Thanks,
Bryan

Bryan Larson
360-902-1025
Washington State Department of Natural Resources
From: LARSON, BRYAN (DNR)
Sent: Tuesday, January 28, 2014 4:42 PM
To: 'wilson99aps@aol.com'
Cc: PRUITT, BRAD (DNR)
Subject: May 1st- Site Visit
Steve,

I am sending this email as a follow up to our phone conversation today in regards to the May 1st site visit
scheduled at the Arcadia Point site.
As I mentioned on the phone, we will also be going to the Wilson Point site so I am not sure on the timing
yet.
Thanks,
Bryan

Bryan Larson
Shellfish Program Specialist
Washington State Department of Natural Resources
360-902-1025
bryan.larson@dnr.wa.gov
www.dnr.wa.gov

From:
To:
Subject:
Date:

LARSON, BRYAN (DNR)
"wilson99aps@aol.com"
RE: Meeting
Monday, April 27, 2015 8:17:00 AM

Steve,
A phone call between us tomorrow afternoon would work best. Both Brad and Cindy are in the field.
Let me know what time you want to call and I will be at my desk.
Bryan

Bryan Larson
360-902-1025
Washington State Department of Natural Resources
From: wilson99aps@aol.com [mailto:wilson99aps@aol.com]
Sent: Thursday, April 23, 2015 7:54 PM
To: LARSON, BRYAN (DNR)
Subject: Re: Meeting
Hi Bryan ~
Things have been pretty chaotic for us, so I'm glad you weren't just hanging around waiting for us to get
back to you. We've had a short trip to Montana, two weeks of flu, a new eight wk old puppy, and a goaround with the Corps/NMFS consultation for a new Totten farm that's ahead of the DNR project in the
queue.
NMFS came back with a "likely to adversely effect" determination for the Magnuson-Stevens EFH
analysis, which by definition requires a Conservation Recommendation. We had to respond to the
finding, and particularly the recommendation, making the case that it was unsupported by science and
therefore unwarranted. Our previous four new farm apps for Totten Inlet passed through without this
finding and recommendation, so we're trying to figure out what changed. We have two more apps in the
pipeline, including the DNR project, and don't want them to get hung up with the same issue. We sent
the response earlier this week, and I'll start making phone calls next week.
As far as having a conversation on where we are, Tuesday afternoon looks best for us. Is there any
chance Cindy would be around the office if we stop in? We'd like to talk to her as well. Otherwise
maybe you, Gus, and I could have a phone call.
Steve

-----Original Message----From: LARSON, BRYAN (DNR) (DNR) <BRYAN.LARSON@dnr.wa.gov>
To: wilson99aps <wilson99aps@aol.com>
Cc: PRUITT, BRAD (DNR) (DNR) <BRADFORD.PRUITT@dnr.wa.gov>
Sent: Thu, Apr 23, 2015 3:46 pm
Subject: RE: Meeting

Steve,
Things have been busy around here since I sent you this email at the end of last month but I am still
wanting to hear back from you on the items below and for a time you may be available to meet or
just discuss on the phone.
Monday and Tuesday are good for me next week, but I will be out of the office Wednesday,
Thursday, and Friday.
Thanks,
Bryan

Bryan Larson
360-902-1025
Washington State Department of Natural Resources
From: LARSON, BRYAN (DNR)
Sent: Tuesday, March 31, 2015 10:14 AM
To: wilson99aps@aol.com
Cc: PRUITT, BRAD (DNR)
Subject: RE: Meeting
Steve,
I was going over my notes, and wanted to pass along some of the items we all need to be prepared to
discuss before the phone call/meeting.
Sampling/MonitoringContract Language- This should be the original language that you agreed upon back in 2006/2007 when
the original offers to lease were sent out. I sent this to you to review a few weeks ago, and I just need to
know your thoughts.
Financial Security- I will need to have your copy back from the bank and have someone on our end
review it, then send it back out for final signatures.
Corp Permit- Update.

I believe I have captured everything we have left in order to proceed. Please feel free to add items to
discuss if you feel I have left anything out.
Talk to you next week.
Bryan

Bryan Larson
360-902-1025
Washington State Department of Natural Resources
From: LARSON, BRYAN (DNR)

Sent: Tuesday, March 31, 2015 9:17 AM
To: wilson99aps@aol.com
Cc: PRUITT, BRAD (DNR)
Subject: Meeting
Steve,
Brad asked me to set up a meeting after you return from vacation.
Please let me know if a phone conference would work or if you want to come into the office for a
discussion on the monitoring paper I sent a few weeks back.
This will also give us a chance to setup the final timeline for finishing up the lease.
Thanks,
Bryan

Bryan Larson
Shellfish Program Specialist
Washington State Department of Natural Resources
360-902-1025
bryan.larson@dnr.wa.gov
www.dnr.wa.gov

From:
To:
Cc:
Subject:
Date:

LARSON, BRYAN (DNR)
wilson99aps@aol.com
PRUITT, BRAD (DNR)
RE: Meeting
Tuesday, March 31, 2015 10:13:00 AM

Steve,
I was going over my notes, and wanted to pass along some of the items we all need to be prepared
to discuss before the phone call/meeting.
1.
2.

3.
4.

Sampling/MonitoringContract Language- This should be the original language that you agreed upon back in
2006/2007 when the original offers to lease were sent out. I sent this to you to review a few
weeks ago, and I just need to know your thoughts.
Financial Security- I will need to have your copy back from the bank and have someone on
our end review it, then send it back out for final signatures.
Corp Permit- Update.

I believe I have captured everything we have left in order to proceed. Please feel free to add items to
discuss if you feel I have left anything out.
Talk to you next week.
Bryan

Bryan Larson
360-902-1025
Washington State Department of Natural Resources
From: LARSON, BRYAN (DNR)
Sent: Tuesday, March 31, 2015 9:17 AM
To: wilson99aps@aol.com
Cc: PRUITT, BRAD (DNR)
Subject: Meeting
Steve,
Brad asked me to set up a meeting after you return from vacation.
Please let me know if a phone conference would work or if you want to come into the office for a
discussion on the monitoring paper I sent a few weeks back.
This will also give us a chance to setup the final timeline for finishing up the lease.

Thanks,
Bryan

Bryan Larson
Shellfish Program Specialist
Washington State Department of Natural Resources
360-902-1025
bryan.larson@dnr.wa.gov
www.dnr.wa.gov

From:
To:
Subject:
Date:

LARSON, BRYAN (DNR)
"wilson99aps@aol.com"
RE: Meeting
Monday, April 27, 2015 9:05:00 AM

Sounds good, I will work on getting a meeting room.

Bryan Larson
360-902-1025
Washington State Department of Natural Resources
From: wilson99aps@aol.com [mailto:wilson99aps@aol.com]
Sent: Monday, April 27, 2015 9:05 AM
To: LARSON, BRYAN (DNR)
Subject: Re: Meeting
Hi Bryan ~
We have some business to take care of in Olympia tomorrow, and we've been holding onto the savings
account assignment paperwork which we need to give you. How about if we come by tomorrow at 2:30?
We can catch up with Cinde and Brad later.

-----Original Message----From: LARSON, BRYAN (DNR) (DNR) <BRYAN.LARSON@dnr.wa.gov>
To: wilson99aps <wilson99aps@aol.com>
Sent: Mon, Apr 27, 2015 8:17 am
Subject: RE: Meeting

Steve,
A phone call between us tomorrow afternoon would work best. Both Brad and Cindy are in the field.
Let me know what time you want to call and I will be at my desk.
Bryan

Bryan Larson
360-902-1025
Washington State Department of Natural Resources
From: wilson99aps@aol.com [mailto:wilson99aps@aol.com]
Sent: Thursday, April 23, 2015 7:54 PM
To: LARSON, BRYAN (DNR)
Subject: Re: Meeting

Hi Bryan ~
Things have been pretty chaotic for us, so I'm glad you weren't just hanging around waiting for us to get
back to you. We've had a short trip to Montana, two weeks of flu, a new eight wk old puppy, and a goaround with the Corps/NMFS consultation for a new Totten farm that's ahead of the DNR project in the
queue.
NMFS came back with a "likely to adversely effect" determination for the Magnuson-Stevens EFH
analysis, which by definition requires a Conservation Recommendation. We had to respond to the
finding, and particularly the recommendation, making the case that it was unsupported by science and
therefore unwarranted. Our previous four new farm apps for Totten Inlet passed through without this
finding and recommendation, so we're trying to figure out what changed. We have two more apps in the
pipeline, including the DNR project, and don't want them to get hung up with the same issue. We sent
the response earlier this week, and I'll start making phone calls next week.
As far as having a conversation on where we are, Tuesday afternoon looks best for us. Is there any
chance Cindy would be around the office if we stop in? We'd like to talk to her as well. Otherwise
maybe you, Gus, and I could have a phone call.
Steve

-----Original Message----From: LARSON, BRYAN (DNR) (DNR) <BRYAN.LARSON@dnr.wa.gov>

To: wilson99aps <wilson99aps@aol.com>
Cc: PRUITT, BRAD (DNR) (DNR) <BRADFORD.PRUITT@dnr.wa.gov>
Sent: Thu, Apr 23, 2015 3:46 pm
Subject: RE: Meeting
Steve,
Things have been busy around here since I sent you this email at the end of last month but I am still
wanting to hear back from you on the items below and for a time you may be available to meet or
just discuss on the phone.
Monday and Tuesday are good for me next week, but I will be out of the office Wednesday,
Thursday, and Friday.
Thanks,
Bryan

Bryan Larson
360-902-1025
Washington State Department of Natural Resources
From: LARSON, BRYAN (DNR)
Sent: Tuesday, March 31, 2015 10:14 AM
To: wilson99aps@aol.com

Cc: PRUITT, BRAD (DNR)
Subject: RE: Meeting

Steve,
I was going over my notes, and wanted to pass along some of the items we all need to be prepared to
discuss before the phone call/meeting.
Sampling/MonitoringContract Language- This should be the original language that you agreed upon back in 2006/2007 when
the original offers to lease were sent out. I sent this to you to review a few weeks ago, and I just need to
know your thoughts.
Financial Security- I will need to have your copy back from the bank and have someone on our end
review it, then send it back out for final signatures.
Corp Permit- Update.

I believe I have captured everything we have left in order to proceed. Please feel free to add items to
discuss if you feel I have left anything out.
Talk to you next week.
Bryan

Bryan Larson
360-902-1025
Washington State Department of Natural Resources
From: LARSON, BRYAN (DNR)
Sent: Tuesday, March 31, 2015 9:17 AM
To: wilson99aps@aol.com

Cc: PRUITT, BRAD (DNR)
Subject: Meeting
Steve,
Brad asked me to set up a meeting after you return from vacation.
Please let me know if a phone conference would work or if you want to come into the office for a
discussion on the monitoring paper I sent a few weeks back.
This will also give us a chance to setup the final timeline for finishing up the lease.
Thanks,
Bryan

Bryan Larson
Shellfish Program Specialist
Washington State Department of Natural Resources
360-902-1025
bryan.larson@dnr.wa.gov
www.dnr.wa.gov

From:
To:
Cc:
Subject:
Date:

LARSON, BRYAN (DNR)
Malone, Charles (DNR)
MEAD, MARILYN (DNR)
RE: Myers NWP 48
Tuesday, February 17, 2015 4:36:03 PM

Instead of the highlighted below, the bank suggests:
The account is assigned and pledged solely to the State.
Would that work for us?
Thanks,
Bryan

Bryan Larson
360-902-1025
Washington State Department of Natural Resources
From: LARSON, BRYAN (DNR)
Sent: Tuesday, February 17, 2015 3:45 PM
To: Malone, Charles (DNR)
Subject: FW: Myers NWP 48
Charles,
I will be calling you regarding this again, but can the highlighted sentence be removed from the
Savings Account Assignment form?

Bryan Larson
360-902-1025
Washington State Department of Natural Resources
From: LARSON, BRYAN (DNR)
Sent: Tuesday, February 17, 2015 3:34 PM
To: MEAD, MARILYN (DNR)
Subject: RE: Myers NWP 48
The proponent called and said he spoke to the contact you gave me at Heritage. The Savings
Account Assignment was executed in 2007 and the language they cannot accept was not in that
document.
The language below is what the holdup is, and they say this did not appear in the 2007 document.

The account[s] [is -OR- are] solely in the name of the State.
Bryan Larson
360-902-1025
Washington State Department of Natural Resources
From: LARSON, BRYAN (DNR)
Sent: Tuesday, February 17, 2015 3:22 PM
To: MEAD, MARILYN (DNR)
Subject: FW: Myers NWP 48
Can you find out what the answer is for the highlighted below?

Bryan Larson
360-902-1025
Washington State Department of Natural Resources
From: wilson99aps@aol.com [mailto:wilson99aps@aol.com]
Sent: Tuesday, February 17, 2015 3:07 PM
To: LARSON, BRYAN (DNR)
Subject: Fwd: Myers NWP 48
FYI

-----Original Message----From: Elizabeth Crenna <Elizabeth.Crenna@heritagebanknw.com>
To: 'wilson99aps@aol.com' <wilson99aps@aol.com>
Sent: Tue, Feb 17, 2015 2:37 pm
Subject: RE: Myers NWP 48

Yes, I ready it the same way Lynn does. I see that the sentence is indicating the ownership of the
account is the State. My question would be, do they want to use the account as security or do they
want to take ownership of this account now. My guess is they want to use it as security in the
amount of $5,000.00.
Can you confirm?
Liz Crenna
VP Special Assets Officer
Burlington Administration Center
435 E. George Hopper Rd.
Burlington, WA 98233

Office: (360) 757-5075
Fax:        (360) 240-4985
LizC@HeritageBankNW.com

CONFIDENTIAL AND PROPRIETARY: This e-mail message is intended only for the use of the individual or entity to
which it is addressed and may contain information that is confidential. If the reader is not the intended recipient,
you are hereby notified that any dissemination, distribution, or copying of this communication is strictly prohibited.
If you have received this communication in error, please notify us immediately by telephone, return this message to
the address above and delete or destroy all copies.

From: wilson99aps@aol.com [mailto:wilson99aps@aol.com]
Sent: Tuesday, February 17, 2015 2:29 PM
To: Elizabeth Crenna
Subject: Re: Myers NWP 48
I just got off the phone again with Lynn Wofford at the Oly branch, and she restated that the problem is
the last sentence of the first paragraph under "Acknowledgement of Notice of Assignment" on page two.
It appears to contradict that the ownership of the account is Arcadia Point Seafood.
How do you read it?
Steve
-----Original Message----From: Elizabeth Crenna <Elizabeth.Crenna@heritagebanknw.com>
To: 'wilson99aps@aol.com' <wilson99aps@aol.com>
Sent: Tue, Feb 17, 2015 2:19 pm
Subject: RE: Myers NWP 48

Got it.
Liz Crenna
VP Special Assets Officer
Burlington Administration Center
435 E. George Hopper Rd.
Burlington, WA 98233
Office: (360) 757-5075
Fax:        (360) 240-4985
LizC@HeritageBankNW.com

CONFIDENTIAL AND PROPRIETARY: This e-mail message is intended only for the use of the individual or entity to

which it is addressed and may contain information that is confidential. If the reader is not the intended recipient,
you are hereby notified that any dissemination, distribution, or copying of this communication is strictly prohibited.
If you have received this communication in error, please notify us immediately by telephone, return this message to
the address above and delete or destroy all copies.

From: wilson99aps@aol.com [mailto:wilson99aps@aol.com]
Sent: Tuesday, February 17, 2015 2:18 PM
To: Elizabeth Crenna
Subject: Fwd: Myers NWP 48
Liz ~
Retry....
Steve

-----Original Message----From: LARSON, BRYAN (DNR) (DNR) <BRYAN.LARSON@dnr.wa.gov>
To: wilson99aps <wilson99aps@aol.com>
Sent: Tue, Feb 17, 2015 1:32 pm
Subject: FW: Myers NWP 48

Bryan Larson
360-902-1025
Washington State Department of Natural Resources

From:
To:
Subject:
Date:

LARSON, BRYAN (DNR)
"Wilson99aps"
RE: Myers NWP 48
Monday, January 26, 2015 9:45:31 AM

Steve,
I can answer one of the question from what I found out this morning.
Here is your out so to speak:

“The Assignor shall provide thirty (30) days’ notice to State prior to closing the account and
shall procure another form of security so there is no lapse of security.”
As long as you can provide coverage during the lease, you can close the account at any time. This
also allows you to cancel at the end of the lease.
For the back question, I am going to have to dig a little deeper.
Bryan

Bryan Larson
360-902-1025
Washington State Department of Natural Resources
From: Wilson99aps [mailto:wilson99aps@aol.com]
Sent: Friday, January 23, 2015 1:32 PM
To: LARSON, BRYAN (DNR)
Subject: Fwd: Myers NWP 48

Hi Bryan
Got back the attached email from Heritage bank, addressing the same comment we sent to you
earlier.
Perhaps you can check with someone in your agency that&apos;s been through one of these
before....not sure your assist AG has done one.
At least we have plenty of time to solve this now...
Steve
Sent from my Verizon Wireless 4G LTE DROID
-------- Original Message -------Subject: FW: Myers NWP 48
From: Michelle Corral <Michelle.Corral@heritagebanknw.com>
To: "'wilson99aps@aol.com'" <wilson99aps@aol.com>

CC:

From:
To:
Subject:
Date:
Attachments:

LARSON, BRYAN (DNR)
"wilson99aps@aol.com"
RE: Myers NWP 48
Tuesday, January 20, 2015 11:28:49 AM
Savings Account Assignment_APS_Draft.docx

Steve,
Here is a Draft copy of what the Savings Account Assignment will look like. I filled out the amount,
and you should be able to take it into your bank and have them look at it.
If they can provide me the information in the areas that are relevant to them, I can get this filled out
and sent back to you for both of you to sign.
Let me know if you have any questions.
Thanks,
Bryan

Bryan Larson
360-902-1025
Washington State Department of Natural Resources
From: wilson99aps@aol.com [mailto:wilson99aps@aol.com]
Sent: Wednesday, January 14, 2015 2:17 PM
To: LARSON, BRYAN (DNR)
Subject: Fwd: Myers NWP 48

Here you go: Myers.
Let me know if there's anything else you need. Any word about the assigned account letter?
Steve

SAVINGS ACCOUNT ASSIGNMENT
Lease No. 20-091719
To secure the performance of the obligations of Arcadia Point Seafood (“Assignor”) in Section
10 - OR - other of this Lease, the undersigned hereby transfers, and sets over to the State of
Washington (“State”), the Savings Accounts identified below:
Savings Account Number:
Amount of Funds Assigned: Five Thousand dollars ($5,000.00)
and all claims, rights, options, privileges, title, and interest therein. The above described accounts
is-OR-are maintained in or issued by:
(“Savings Institution”).
The undersigned irrevocably authorizes and empowers State, at any time in its own name to
demand, apply for withdrawal, receive monies assigned, and to exercise any and all rights and
privileges and receive all benefits accorded by the Savings Accounts.
The Assignor authorizes and directs Savings Institution, on demand of State, to pay all monies
assigned in the Savings Accounts directly to State.
The Assignor represents and warrants that the above described Savings Accounts is-OR-are
owned solely by the Assignor and is-OR-are free and clear of all liens and encumbrances, and
that the Assignor has full power, right, and authority to execute and deliver this assignment.
The Assignor shall provide thirty (30) days’ notice to State prior to closing the account and shall
procure another form of security so there is no lapse of security.
The Savings Institution shall provide thirty (30) days’ notice to State prior to a declaration of
abandonment of the Savings Account.
Savings Institution shall assess any penalty which results from a demand for payment by State
against the Assignor.
If the Savings Accounts is-OR-are represented by a passbook, or other document evidencing
ownership, such documents has-OR-have been delivered and is-OR-are assigned and pledged
SOLELY to State.
Savings Account Assignment
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The undersigned acknowledges that the above Savings Account Assignment was complete, with
all blanks filled in, prior to execution of this agreement.
THIS AGREEMENT requires the signature of all Parties and is effective on the date of the last
signature below.
ASSIGNOR:
_______________________________
By:
Title:
Address:
Phone:

ASSIGNOR:
______________________________
By:
Title:
Address:
Phone:

ACKNOWLEDGMENT OF NOTICE OF ASSIGNMENT
We, name of bank acknowledge receipt of notice and copy of this assignment as collateral for
obligations due State. As to the Savings Accounts identified above, our records indicate the
to be in the amount
Dollars ($
) as of this date./,
balance in Account Number
and the balance in Account Number [
] to be in the amount of [
] Dollars ($
).,
and the balance in Account Number [
] to be in the amount of [
] Dollars ($
).The accounts is-OR-are solely in the name of the State.
Our records do not disclose any liens, claims, or encumbrances against the Savings Accounts,
except (if none, so state):
. We have compared the
signatures appearing on this assignment with the signatures on our records, and the same
compares correctly and is-OR-are sufficient to authorize withdrawal of funds from said accounts
and for all purposes with respect to the accounts.
FINANCIAL INSTITUTION (UPPER CASE)

Dated: ______________________, 20__

________________________________
By:
Title:
Address:
Phone:
STATE OF WASHINGTON
DEPARTMENT OF
NATURAL RESOURCES

Dated: ______________________, 20__

________________________________
By:
Title:
Address:

Savings Account Assignment
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Approved as to form this
5 day of August 2014
Christa Thompson, Assistant Attorney General
ASSIGNOR INDIVIDUAL ACKNOWLEDGMENT

STATE OF

)
) ss.
)

County of

I certify that I know or have satisfactory evidence that __________________________________
is the person who appeared before me, and said person acknowledged that (he/she) signed this
instrument and acknowledged it to be (his/her) free and voluntary act for the uses and purposes
mentioned in this instrument.

Dated: _____________________, 20__

___________________________________
(Signature)

(Seal or stamp)
___________________________________
(Print Name)
Notary Public in and for the State of
Washington, residing at
__________________________________
My appointment expires_______________

Savings Account Assignment
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ASSIGNOR REPRESENTATIVE ACKNOWLEDGMENT

STATE OF

)
) ss.
)

County of

I certify that I know or have satisfactory evidence that __________________________________
is the person who appeared before me, and said person acknowledged that (he/she) signed this
instrument, on oath stated that (he/she) was authorized to execute the instrument and
acknowledged it as the ___________ (type of authority) of
__________________________________ (name of corporation) to be the free and voluntary act
of such party for the uses and purposes mentioned in the instrument.
Dated: _____________________, 20__

_________________________________
(Signature)

(Seal or stamp)
___________________________________
(Print Name)
Notary Public in and for the State of
Washington, residing at
___________________________________
My appointment expires _______________

Savings Account Assignment
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FINANCIAL INSTITUTION REPRESENTATIVE ACKNOWLEDGMENT

STATE OF

)
) ss.
)

County of

I certify that I know or have satisfactory evidence that __________________________________
is the person who appeared before me, and said person acknowledged that (he/she) signed this
instrument, on oath stated that (he/she) was authorized to execute the instrument and
acknowledged it as the ___________ (type of authority) of
__________________________________ (name of corporation) to be the free and voluntary act
of such party for the uses and purposes mentioned in the instrument.
Dated: _____________________, 20__

_________________________________
(Signature)

(Seal or stamp)
___________________________________
(Print Name)
Notary Public in and for the State of
Washington, residing at
___________________________________
My appointment expires _______________

Savings Account Assignment
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STATE ACKNOWLEDGMENT

STATE OF WASHINGTON )
) ss.
County of
)

I certify that I know or have satisfactory evidence that
is the person who appeared before
me, and said person acknowledged that he signed this instrument, on oath stated that he was
authorized to execute the instrument and acknowledged it as the
, and ex officio
administrator of the Department of Natural Resources of the State of Washington to be the free
and voluntary act of such party for the uses and purposes mentioned in the instrument.
Dated: _____________________, 20__

_________________________________
(Signature)

(Seal or stamp)
___________________________________
(Print Name)
Notary Public in and for the State of
Washington, residing at
___________________________________
My appointment expires _______________

Savings Account Assignment
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From:
To:
Cc:
Subject:
Date:

LARSON, BRYAN (DNR)
"wilson99aps@aol.com"
PRUITT, BRAD (DNR)
RE: Myers NWP 48
Tuesday, February 17, 2015 3:56:38 PM

Steve,
I received your voice mail, and called Liz to discuss. I then called Charles and asked again about the
sentence.
The whole issue is going to boil down to what the bank can come up with as language we would find
suitable instead of the language in the sentence they do not accept.
Everyone is on the same page here that the bank will not do the assignment with the language as
written with the account being in the sole name of the state.
Please find out what language Heritage would propose instead of that to be put into the document
that would keep Arcadia Point from being able to access the account unless the state agrees.
We cannot just remove the sentence ( I am being told) without having something else in its place to
insure the monies cannot be accessed without the state’s consent.

Bryan Larson
360-902-1025
Washington State Department of Natural Resources
From: wilson99aps@aol.com [mailto:wilson99aps@aol.com]
Sent: Tuesday, February 17, 2015 3:07 PM
To: LARSON, BRYAN (DNR)
Subject: Fwd: Myers NWP 48
FYI

-----Original Message----From: Elizabeth Crenna <Elizabeth.Crenna@heritagebanknw.com>
To: 'wilson99aps@aol.com' <wilson99aps@aol.com>
Sent: Tue, Feb 17, 2015 2:37 pm
Subject: RE: Myers NWP 48

Yes, I ready it the same way Lynn does. I see that the sentence is indicating the ownership of the
account is the State. My question would be, do they want to use the account as security or do they
want to take ownership of this account now. My guess is they want to use it as security in the
amount of $5,000.00.

Can you confirm?
Liz Crenna
VP Special Assets Officer
Burlington Administration Center
435 E. George Hopper Rd.
Burlington, WA 98233
Office: (360) 757-5075
Fax:
(360) 240-4985
LizC@HeritageBankNW.com

CONFIDENTIAL AND PROPRIETARY: This e-mail message is intended only for the use of the individual or entity to
which it is addressed and may contain information that is confidential. If the reader is not the intended recipient,
you are hereby notified that any dissemination, distribution, or copying of this communication is strictly prohibited.
If you have received this communication in error, please notify us immediately by telephone, return this message to
the address above and delete or destroy all copies.

From: wilson99aps@aol.com [mailto:wilson99aps@aol.com]
Sent: Tuesday, February 17, 2015 2:29 PM
To: Elizabeth Crenna
Subject: Re: Myers NWP 48
I just got off the phone again with Lynn Wofford at the Oly branch, and she restated that the problem is
the last sentence of the first paragraph under "Acknowledgement of Notice of Assignment" on page two.
It appears to contradict that the ownership of the account is Arcadia Point Seafood.
How do you read it?
Steve
-----Original Message----From: Elizabeth Crenna <Elizabeth.Crenna@heritagebanknw.com>
To: 'wilson99aps@aol.com' <wilson99aps@aol.com>
Sent: Tue, Feb 17, 2015 2:19 pm
Subject: RE: Myers NWP 48

Got it.
Liz Crenna
VP Special Assets Officer
Burlington Administration Center
435 E. George Hopper Rd.
Burlington, WA 98233
Office: (360) 757-5075

Fax:

(360) 240-4985

LizC@HeritageBankNW.com

CONFIDENTIAL AND PROPRIETARY: This e-mail message is intended only for the use of the individual or entity to
which it is addressed and may contain information that is confidential. If the reader is not the intended recipient,
you are hereby notified that any dissemination, distribution, or copying of this communication is strictly prohibited.
If you have received this communication in error, please notify us immediately by telephone, return this message to
the address above and delete or destroy all copies.

From: wilson99aps@aol.com [mailto:wilson99aps@aol.com]
Sent: Tuesday, February 17, 2015 2:18 PM
To: Elizabeth Crenna
Subject: Fwd: Myers NWP 48
Liz ~
Retry....
Steve

-----Original Message----From: LARSON, BRYAN (DNR) (DNR) <BRYAN.LARSON@dnr.wa.gov>
To: wilson99aps <wilson99aps@aol.com>
Sent: Tue, Feb 17, 2015 1:32 pm
Subject: FW: Myers NWP 48

Bryan Larson
360-902-1025
Washington State Department of Natural Resources

From:
To:
Subject:
Date:

LARSON, BRYAN (DNR)
MEAD, MARILYN (DNR)
RE: Myers NWP 48
Tuesday, February 17, 2015 3:33:45 PM

The proponent called and said he spoke to the contact you gave me at Heritage. The Savings
Account Assignment was executed in 2007 and the language they cannot accept was not in that
document.
The language below is what the holdup is, and they say this did not appear in the 2007 document.

The account[s] [is -OR- are] solely in the name of the State.
Bryan Larson
360-902-1025
Washington State Department of Natural Resources
From: LARSON, BRYAN (DNR)
Sent: Tuesday, February 17, 2015 3:22 PM
To: MEAD, MARILYN (DNR)
Subject: FW: Myers NWP 48
Can you find out what the answer is for the highlighted below?

Bryan Larson
360-902-1025
Washington State Department of Natural Resources
From: wilson99aps@aol.com [mailto:wilson99aps@aol.com]
Sent: Tuesday, February 17, 2015 3:07 PM
To: LARSON, BRYAN (DNR)
Subject: Fwd: Myers NWP 48
FYI

-----Original Message----From: Elizabeth Crenna <Elizabeth.Crenna@heritagebanknw.com>
To: 'wilson99aps@aol.com' <wilson99aps@aol.com>
Sent: Tue, Feb 17, 2015 2:37 pm
Subject: RE: Myers NWP 48

Yes, I ready it the same way Lynn does. I see that the sentence is indicating the ownership of the
account is the State. My question would be, do they want to use the account as security or do they
want to take ownership of this account now. My guess is they want to use it as security in the

amount of $5,000.00.
Can you confirm?
Liz Crenna
VP Special Assets Officer
Burlington Administration Center
435 E. George Hopper Rd.
Burlington, WA 98233
Office: (360) 757-5075
Fax:        (360) 240-4985
LizC@HeritageBankNW.com

CONFIDENTIAL AND PROPRIETARY: This e-mail message is intended only for the use of the individual or entity to
which it is addressed and may contain information that is confidential. If the reader is not the intended recipient,
you are hereby notified that any dissemination, distribution, or copying of this communication is strictly prohibited.
If you have received this communication in error, please notify us immediately by telephone, return this message to
the address above and delete or destroy all copies.

From: wilson99aps@aol.com [mailto:wilson99aps@aol.com]
Sent: Tuesday, February 17, 2015 2:29 PM
To: Elizabeth Crenna
Subject: Re: Myers NWP 48
I just got off the phone again with Lynn Wofford at the Oly branch, and she restated that the problem is
the last sentence of the first paragraph under "Acknowledgement of Notice of Assignment" on page two.
It appears to contradict that the ownership of the account is Arcadia Point Seafood.
How do you read it?
Steve
-----Original Message----From: Elizabeth Crenna <Elizabeth.Crenna@heritagebanknw.com>
To: 'wilson99aps@aol.com' <wilson99aps@aol.com>
Sent: Tue, Feb 17, 2015 2:19 pm
Subject: RE: Myers NWP 48

Got it.
Liz Crenna
VP Special Assets Officer
Burlington Administration Center
435 E. George Hopper Rd.

Burlington, WA 98233
Office: (360) 757-5075
Fax:        (360) 240-4985
LizC@HeritageBankNW.com

CONFIDENTIAL AND PROPRIETARY: This e-mail message is intended only for the use of the individual or entity to
which it is addressed and may contain information that is confidential. If the reader is not the intended recipient,
you are hereby notified that any dissemination, distribution, or copying of this communication is strictly prohibited.
If you have received this communication in error, please notify us immediately by telephone, return this message to
the address above and delete or destroy all copies.

From: wilson99aps@aol.com [mailto:wilson99aps@aol.com]
Sent: Tuesday, February 17, 2015 2:18 PM
To: Elizabeth Crenna
Subject: Fwd: Myers NWP 48
Liz ~
Retry....
Steve

-----Original Message----From: LARSON, BRYAN (DNR) (DNR) <BRYAN.LARSON@dnr.wa.gov>
To: wilson99aps <wilson99aps@aol.com>
Sent: Tue, Feb 17, 2015 1:32 pm
Subject: FW: Myers NWP 48

Bryan Larson
360-902-1025
Washington State Department of Natural Resources

From:
To:
Cc:
Subject:
Date:

LARSON, BRYAN (DNR)
"wilson99aps@aol.com"
PRUITT, BRAD (DNR)
RE: Myers NWP 48
Tuesday, February 17, 2015 1:48:01 PM

Steve,
As I started asking the question around here, I was told that we have at least 1 Savings Account
Assignment with Heritage Bank. I believe the branch is in Burlington and the name of the contact at
the bank is Liz Crenna.
Maybe see if Michelle could contact Liz to see how they did this.

Bryan Larson
360-902-1025
Washington State Department of Natural Resources
From: LARSON, BRYAN (DNR)
Sent: Tuesday, February 17, 2015 1:39 PM
To: 'wilson99aps@aol.com'
Cc: PRUITT, BRAD (DNR)
Subject: RE: Myers NWP 48
Steve,
Please contact Heritage bank and find out what language would work for them so I can have it
reviewed.
Thanks,
Bryan

Bryan Larson
360-902-1025
Washington State Department of Natural Resources
From: LARSON, BRYAN (DNR)
Sent: Tuesday, February 17, 2015 1:33 PM
To: wilson99aps@aol.com
Subject: FW: Myers NWP 48

Bryan Larson
360-902-1025
Washington State Department of Natural Resources
From: wilson99aps@aol.com [mailto:wilson99aps@aol.com]
Sent: Wednesday, January 21, 2015 10:07 AM
To: Michelle.Corral@heritagebanknw.com; LARSON, BRYAN (DNR)
Subject: Fwd: Myers NWP 48

Hi Michelle and Bryan ~
I'll make this a two-part email.
First, Michelle - thanks for looking at this. As a bonding instrument, DNR requires that we open an
account in the amount $5000.00, and we don't have any problems with that so long as they can't fund
their Christmas party or go traveling.
If I read this correctly, Vicki and I (Assignors) will both need to sign the bank documents to open a new
account, and then the account information will be forwarded to DNR. They will create the final document
which will then require notarized signatures. Is that how you see this?
And Bryan - the Christmas party comment was only partly in jest. It seems there should be some
language in the final document that specifically defines the reasons DNR can access the account. Also,
as the assignment now reads, there is no provision for returning the assigned dollars to Arcadia Point
Seafood; i.e., the document "irrevocably" authorizes DNR use of the account. Perhaps there should be
something to identify when the agreement ends?
Steve

-----Original Message----From: LARSON, BRYAN (DNR) (DNR) <BRYAN.LARSON@dnr.wa.gov>
To: 'wilson99aps@aol.com' <wilson99aps@aol.com>
Sent: Tue, Jan 20, 2015 11:30 am
Subject: RE: Myers NWP 48

Steve,
Here is a Draft copy of what the Savings Account Assignment will look like. I filled out the amount,
and you should be able to take it into your bank and have them look at it.
If they can provide me the information in the areas that are relevant to them, I can get this filled out
and sent back to you for both of you to sign.
Let me know if you have any questions.
Thanks,
Bryan

Bryan Larson
360-902-1025
Washington State Department of Natural Resources
From: wilson99aps@aol.com [mailto:wilson99aps@aol.com]
Sent: Wednesday, January 14, 2015 2:17 PM
To: LARSON, BRYAN (DNR)
Subject: Fwd: Myers NWP 48

Here you go: Myers.
Let me know if there's anything else you need. Any word about the assigned account letter?
Steve

From:
To:
Cc:
Subject:
Date:

LARSON, BRYAN (DNR)
"wilson99aps@aol.com"
PRUITT, BRAD (DNR)
RE: Myers NWP 48
Tuesday, February 17, 2015 1:39:12 PM

Steve,
Please contact Heritage bank and find out what language would work for them so I can have it
reviewed.
Thanks,
Bryan

Bryan Larson
360-902-1025
Washington State Department of Natural Resources
From: LARSON, BRYAN (DNR)
Sent: Tuesday, February 17, 2015 1:33 PM
To: wilson99aps@aol.com
Subject: FW: Myers NWP 48

Bryan Larson
360-902-1025
Washington State Department of Natural Resources
From: wilson99aps@aol.com [mailto:wilson99aps@aol.com]
Sent: Wednesday, January 21, 2015 10:07 AM
To: Michelle.Corral@heritagebanknw.com; LARSON, BRYAN (DNR)
Subject: Fwd: Myers NWP 48

Hi Michelle and Bryan ~
I'll make this a two-part email.
First, Michelle - thanks for looking at this. As a bonding instrument, DNR requires that we open an
account in the amount $5000.00, and we don't have any problems with that so long as they can't fund
their Christmas party or go traveling.
If I read this correctly, Vicki and I (Assignors) will both need to sign the bank documents to open a new
account, and then the account information will be forwarded to DNR. They will create the final document
which will then require notarized signatures. Is that how you see this?

And Bryan - the Christmas party comment was only partly in jest. It seems there should be some
language in the final document that specifically defines the reasons DNR can access the account. Also,
as the assignment now reads, there is no provision for returning the assigned dollars to Arcadia Point
Seafood; i.e., the document "irrevocably" authorizes DNR use of the account. Perhaps there should be
something to identify when the agreement ends?
Steve

-----Original Message----From: LARSON, BRYAN (DNR) (DNR) <BRYAN.LARSON@dnr.wa.gov>
To: 'wilson99aps@aol.com' <wilson99aps@aol.com>
Sent: Tue, Jan 20, 2015 11:30 am
Subject: RE: Myers NWP 48

Steve,
Here is a Draft copy of what the Savings Account Assignment will look like. I filled out the amount,
and you should be able to take it into your bank and have them look at it.
If they can provide me the information in the areas that are relevant to them, I can get this filled out
and sent back to you for both of you to sign.
Let me know if you have any questions.
Thanks,
Bryan

Bryan Larson
360-902-1025
Washington State Department of Natural Resources
From: wilson99aps@aol.com [mailto:wilson99aps@aol.com]
Sent: Wednesday, January 14, 2015 2:17 PM
To: LARSON, BRYAN (DNR)
Subject: Fwd: Myers NWP 48

Here you go: Myers.
Let me know if there's anything else you need. Any word about the assigned account letter?
Steve

From:
To:
Subject:
Date:

LARSON, BRYAN (DNR)
"Wilson99aps"
RE: Myers NWP 48
Monday, February 09, 2015 9:47:16 AM

Any update?
I still have not heard back from the bank.

Bryan Larson
360-902-1025
Washington State Department of Natural Resources
From: LARSON, BRYAN (DNR)
Sent: Thursday, January 29, 2015 4:37 PM
To: 'Wilson99aps'
Subject: RE: Myers NWP 48
Good luck,
Please let us know how this turns out.

Bryan Larson
360-902-1025
Washington State Department of Natural Resources
From: Wilson99aps [mailto:wilson99aps@aol.com]
Sent: Thursday, January 29, 2015 4:27 PM
To: LARSON, BRYAN (DNR)
Subject: Re: Myers NWP 48

Thanks Bryan We have a call tomorrow with P&C to talk about whether to push back on the Corps re doing
a BE. If we decide to be nice we can probably get it all done in a short time.
I just don't feel like playing nice.
Sent from my Verizon Wireless 4G LTE DROID
"LARSON, BRYAN (DNR)" <BRYAN.LARSON@dnr.wa.gov> wrote:
Just a quick update before the weekend.

I called Michelle this week and left her a message to give me a call to discuss the paperwork. She has
either been busy or out of the office. If I don’t hear back from her on Monday, I will call her back.

Bryan Larson
360-902-1025
Washington State Department of Natural Resources
From: LARSON, BRYAN (DNR)
Sent: Monday, January 26, 2015 10:39 AM
To: 'wilson99aps@aol.com'
Subject: RE: Myers NWP 48
Yes,
That is what I am still working on.

Bryan Larson
360-902-1025
Washington State Department of Natural Resources
From: wilson99aps@aol.com [mailto:wilson99aps@aol.com]
Sent: Monday, January 26, 2015 9:58 AM
To: LARSON, BRYAN (DNR)
Subject: Re: Myers NWP 48
I can't tell from looking at the email exchange if my phone forwarded Michelle's attachment to you. Did
you see her comments?

-----Original Message----From: LARSON, BRYAN (DNR) (DNR) <BRYAN.LARSON@dnr.wa.gov>
To: 'Wilson99aps' <wilson99aps@aol.com>
Sent: Mon, Jan 26, 2015 9:45 am
Subject: RE: Myers NWP 48

Steve,
I can answer one of the question from what I found out this morning.
Here is your out so to speak:

“The Assignor shall provide thirty (30) days’ notice to State prior to closing the account and
shall procure another form of security so there is no lapse of security.”

As long as you can provide coverage during the lease, you can close the account at any time. This
also allows you to cancel at the end of the lease.
For the back question, I am going to have to dig a little deeper.
Bryan

Bryan Larson
360-902-1025
Washington State Department of Natural Resources
From: Wilson99aps [mailto:wilson99aps@aol.com]
Sent: Friday, January 23, 2015 1:32 PM
To: LARSON, BRYAN (DNR)
Subject: Fwd: Myers NWP 48

Hi Bryan
Got back the attached email from Heritage bank, addressing the same comment we sent to you
earlier.
Perhaps you can check with someone in your agency that&apos;s been through one of these
before....not sure your assist AG has done one.
At least we have plenty of time to solve this now...
Steve
Sent from my Verizon Wireless 4G LTE DROID
-------- Original Message -------Subject: FW: Myers NWP 48
From: Michelle Corral <Michelle.Corral@heritagebanknw.com>
To: "'wilson99aps@aol.com'" <wilson99aps@aol.com>
CC:

From:
To:
Subject:
Date:

LARSON, BRYAN (DNR)
"Wilson99aps"
RE: Myers NWP 48
Thursday, January 29, 2015 4:36:44 PM

Good luck,
Please let us know how this turns out.

Bryan Larson
360-902-1025
Washington State Department of Natural Resources
From: Wilson99aps [mailto:wilson99aps@aol.com]
Sent: Thursday, January 29, 2015 4:27 PM
To: LARSON, BRYAN (DNR)
Subject: Re: Myers NWP 48

Thanks Bryan We have a call tomorrow with P&C to talk about whether to push back on the Corps re doing
a BE. If we decide to be nice we can probably get it all done in a short time.
I just don't feel like playing nice.
Sent from my Verizon Wireless 4G LTE DROID
"LARSON, BRYAN (DNR)" <BRYAN.LARSON@dnr.wa.gov> wrote:
Just a quick update before the weekend.
I called Michelle this week and left her a message to give me a call to discuss the paperwork. She has
either been busy or out of the office. If I don’t hear back from her on Monday, I will call her back.

Bryan Larson
360-902-1025
Washington State Department of Natural Resources
From: LARSON, BRYAN (DNR)
Sent: Monday, January 26, 2015 10:39 AM
To: 'wilson99aps@aol.com'
Subject: RE: Myers NWP 48

Yes,
That is what I am still working on.

Bryan Larson
360-902-1025
Washington State Department of Natural Resources
From: wilson99aps@aol.com [mailto:wilson99aps@aol.com]
Sent: Monday, January 26, 2015 9:58 AM
To: LARSON, BRYAN (DNR)
Subject: Re: Myers NWP 48
I can't tell from looking at the email exchange if my phone forwarded Michelle's attachment to you. Did
you see her comments?

-----Original Message----From: LARSON, BRYAN (DNR) (DNR) <BRYAN.LARSON@dnr.wa.gov>
To: 'Wilson99aps' <wilson99aps@aol.com>
Sent: Mon, Jan 26, 2015 9:45 am
Subject: RE: Myers NWP 48

Steve,
I can answer one of the question from what I found out this morning.
Here is your out so to speak:

“The Assignor shall provide thirty (30) days’ notice to State prior to closing the account and
shall procure another form of security so there is no lapse of security.”
As long as you can provide coverage during the lease, you can close the account at any time. This
also allows you to cancel at the end of the lease.
For the back question, I am going to have to dig a little deeper.
Bryan

Bryan Larson
360-902-1025
Washington State Department of Natural Resources
From: Wilson99aps [mailto:wilson99aps@aol.com]
Sent: Friday, January 23, 2015 1:32 PM
To: LARSON, BRYAN (DNR)

Subject: Fwd: Myers NWP 48

Hi Bryan
Got back the attached email from Heritage bank, addressing the same comment we sent to you
earlier.
Perhaps you can check with someone in your agency that&apos;s been through one of these
before....not sure your assist AG has done one.
At least we have plenty of time to solve this now...
Steve
Sent from my Verizon Wireless 4G LTE DROID
-------- Original Message -------Subject: FW: Myers NWP 48
From: Michelle Corral <Michelle.Corral@heritagebanknw.com>
To: "'wilson99aps@aol.com'" <wilson99aps@aol.com>
CC:

From:
To:
Subject:
Date:

LARSON, BRYAN (DNR)
"wilson99aps@aol.com"
RE: Myers NWP 48
Thursday, January 29, 2015 3:24:19 PM

Just a quick update before the weekend.
I called Michelle this week and left her a message to give me a call to discuss the paperwork. She has
either been busy or out of the office. If I don’t hear back from her on Monday, I will call her back.

Bryan Larson
360-902-1025
Washington State Department of Natural Resources
From: LARSON, BRYAN (DNR)
Sent: Monday, January 26, 2015 10:39 AM
To: 'wilson99aps@aol.com'
Subject: RE: Myers NWP 48
Yes,
That is what I am still working on.

Bryan Larson
360-902-1025
Washington State Department of Natural Resources
From: wilson99aps@aol.com [mailto:wilson99aps@aol.com]
Sent: Monday, January 26, 2015 9:58 AM
To: LARSON, BRYAN (DNR)
Subject: Re: Myers NWP 48
I can't tell from looking at the email exchange if my phone forwarded Michelle's attachment to you. Did
you see her comments?

-----Original Message----From: LARSON, BRYAN (DNR) (DNR) <BRYAN.LARSON@dnr.wa.gov>
To: 'Wilson99aps' <wilson99aps@aol.com>
Sent: Mon, Jan 26, 2015 9:45 am
Subject: RE: Myers NWP 48

Steve,

I can answer one of the question from what I found out this morning.
Here is your out so to speak:

“The Assignor shall provide thirty (30) days’ notice to State prior to closing the account and
shall procure another form of security so there is no lapse of security.”
As long as you can provide coverage during the lease, you can close the account at any time. This
also allows you to cancel at the end of the lease.
For the back question, I am going to have to dig a little deeper.
Bryan

Bryan Larson
360-902-1025
Washington State Department of Natural Resources
From: Wilson99aps [mailto:wilson99aps@aol.com]
Sent: Friday, January 23, 2015 1:32 PM
To: LARSON, BRYAN (DNR)
Subject: Fwd: Myers NWP 48

Hi Bryan
Got back the attached email from Heritage bank, addressing the same comment we sent to you
earlier.
Perhaps you can check with someone in your agency that&apos;s been through one of these
before....not sure your assist AG has done one.
At least we have plenty of time to solve this now...
Steve
Sent from my Verizon Wireless 4G LTE DROID
-------- Original Message -------Subject: FW: Myers NWP 48
From: Michelle Corral <Michelle.Corral@heritagebanknw.com>
To: "'wilson99aps@aol.com'" <wilson99aps@aol.com>
CC:

From:
To:
Subject:
Date:

LARSON, BRYAN (DNR)
"wilson99aps@aol.com"
RE: Myers NWP 48
Monday, January 26, 2015 10:39:21 AM

Yes,
That is what I am still working on.

Bryan Larson
360-902-1025
Washington State Department of Natural Resources
From: wilson99aps@aol.com [mailto:wilson99aps@aol.com]
Sent: Monday, January 26, 2015 9:58 AM
To: LARSON, BRYAN (DNR)
Subject: Re: Myers NWP 48
I can't tell from looking at the email exchange if my phone forwarded Michelle's attachment to you. Did
you see her comments?

-----Original Message----From: LARSON, BRYAN (DNR) (DNR) <BRYAN.LARSON@dnr.wa.gov>
To: 'Wilson99aps' <wilson99aps@aol.com>
Sent: Mon, Jan 26, 2015 9:45 am
Subject: RE: Myers NWP 48

Steve,
I can answer one of the question from what I found out this morning.
Here is your out so to speak:

“The Assignor shall provide thirty (30) days’ notice to State prior to closing the account and
shall procure another form of security so there is no lapse of security.”
As long as you can provide coverage during the lease, you can close the account at any time. This
also allows you to cancel at the end of the lease.
For the back question, I am going to have to dig a little deeper.
Bryan

Bryan Larson
360-902-1025

Washington State Department of Natural Resources
From: Wilson99aps [mailto:wilson99aps@aol.com]
Sent: Friday, January 23, 2015 1:32 PM
To: LARSON, BRYAN (DNR)
Subject: Fwd: Myers NWP 48

Hi Bryan
Got back the attached email from Heritage bank, addressing the same comment we sent to you
earlier.
Perhaps you can check with someone in your agency that&apos;s been through one of these
before....not sure your assist AG has done one.
At least we have plenty of time to solve this now...
Steve
Sent from my Verizon Wireless 4G LTE DROID
-------- Original Message -------Subject: FW: Myers NWP 48
From: Michelle Corral <Michelle.Corral@heritagebanknw.com>
To: "'wilson99aps@aol.com'" <wilson99aps@aol.com>
CC:

From:
To:
Subject:
Date:
Attachments:

LARSON, BRYAN (DNR)
"wilson99aps@aol.com"
RE: Myers NWP 48
Thursday, February 19, 2015 9:52:25 AM
Savings Account Assignment_APS_Draft.docx

Steve,
Here is the new form for you to take back to Heritage.
Please call me when you get it.
Thanks,
Bryan

Bryan Larson
360-902-1025
Washington State Department of Natural Resources
From: wilson99aps@aol.com [mailto:wilson99aps@aol.com]
Sent: Tuesday, February 17, 2015 3:07 PM
To: LARSON, BRYAN (DNR)
Subject: Fwd: Myers NWP 48
FYI

-----Original Message----From: Elizabeth Crenna <Elizabeth.Crenna@heritagebanknw.com>
To: 'wilson99aps@aol.com' <wilson99aps@aol.com>
Sent: Tue, Feb 17, 2015 2:37 pm
Subject: RE: Myers NWP 48

Yes, I ready it the same way Lynn does. I see that the sentence is indicating the ownership of the
account is the State. My question would be, do they want to use the account as security or do they
want to take ownership of this account now. My guess is they want to use it as security in the
amount of $5,000.00.
Can you confirm?
Liz Crenna
VP Special Assets Officer
Burlington Administration Center
435 E. George Hopper Rd.
Burlington, WA 98233
Office: (360) 757-5075

Fax:

(360) 240-4985

LizC@HeritageBankNW.com

CONFIDENTIAL AND PROPRIETARY: This e-mail message is intended only for the use of the individual or entity to
which it is addressed and may contain information that is confidential. If the reader is not the intended recipient,
you are hereby notified that any dissemination, distribution, or copying of this communication is strictly prohibited.
If you have received this communication in error, please notify us immediately by telephone, return this message to
the address above and delete or destroy all copies.

From: wilson99aps@aol.com [mailto:wilson99aps@aol.com]
Sent: Tuesday, February 17, 2015 2:29 PM
To: Elizabeth Crenna
Subject: Re: Myers NWP 48
I just got off the phone again with Lynn Wofford at the Oly branch, and she restated that the problem is
the last sentence of the first paragraph under "Acknowledgement of Notice of Assignment" on page two.
It appears to contradict that the ownership of the account is Arcadia Point Seafood.
How do you read it?
Steve
-----Original Message----From: Elizabeth Crenna <Elizabeth.Crenna@heritagebanknw.com>
To: 'wilson99aps@aol.com' <wilson99aps@aol.com>
Sent: Tue, Feb 17, 2015 2:19 pm
Subject: RE: Myers NWP 48

Got it.
Liz Crenna
VP Special Assets Officer
Burlington Administration Center
435 E. George Hopper Rd.
Burlington, WA 98233
Office: (360) 757-5075
Fax:
(360) 240-4985
LizC@HeritageBankNW.com

CONFIDENTIAL AND PROPRIETARY: This e-mail message is intended only for the use of the individual or entity to
which it is addressed and may contain information that is confidential. If the reader is not the intended recipient,

you are hereby notified that any dissemination, distribution, or copying of this communication is strictly prohibited.
If you have received this communication in error, please notify us immediately by telephone, return this message to
the address above and delete or destroy all copies.

From: wilson99aps@aol.com [mailto:wilson99aps@aol.com]
Sent: Tuesday, February 17, 2015 2:18 PM
To: Elizabeth Crenna
Subject: Fwd: Myers NWP 48
Liz ~
Retry....
Steve

-----Original Message----From: LARSON, BRYAN (DNR) (DNR) <BRYAN.LARSON@dnr.wa.gov>
To: wilson99aps <wilson99aps@aol.com>
Sent: Tue, Feb 17, 2015 1:32 pm
Subject: FW: Myers NWP 48

Bryan Larson
360-902-1025
Washington State Department of Natural Resources

SAVINGS ACCOUNT ASSIGNMENT
Lease No. 20-091719
To secure the performance of the obligations of Arcadia Point Seafood (“Assignor”) in Section
10 - OR - other of this Lease, the undersigned hereby transfers, and sets over to the State of
Washington (“State”), the Savings Accounts identified below:
Savings Account Number:
Amount of Funds Assigned: Five Thousand dollars ($5,000.00)
and all claims, rights, options, privileges, title, and interest therein. The above described accounts
is-OR-are maintained in or issued by:
(“Savings Institution”).
The undersigned irrevocably authorizes and empowers State, at any time in its own name to
demand, apply for withdrawal, receive monies assigned, and to exercise any and all rights and
privileges and receive all benefits accorded by the Savings Accounts.
The Assignor authorizes and directs Savings Institution, on demand of State, to pay all monies
assigned in the Savings Accounts directly to State.
The Assignor represents and warrants that the above described Savings Accounts is-OR-are
owned solely by the Assignor and is-OR-are free and clear of all liens and encumbrances, and
that the Assignor has full power, right, and authority to execute and deliver this assignment.
The Assignor shall provide thirty (30) days’ notice to State prior to closing the account and shall
procure another form of security so there is no lapse of security.
The Savings Institution shall provide thirty (30) days’ notice to State prior to a declaration of
abandonment of the Savings Account.
Savings Institution shall assess any penalty which results from a demand for payment by State
against the Assignor.
If the Savings Accounts is-OR-are represented by a passbook, or other document evidencing
ownership, such documents has-OR-have been delivered and is-OR-are assigned and pledged
SOLELY to State.
Savings Account Assignment
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The undersigned acknowledges that the above Savings Account Assignment was complete, with
all blanks filled in, prior to execution of this agreement.
THIS AGREEMENT requires the signature of all Parties and is effective on the date of the last
signature below.
ASSIGNOR:
_______________________________
By:
Title:
Address:
Phone:

ASSIGNOR:
______________________________
By:
Title:
Address:
Phone:

ACKNOWLEDGMENT OF NOTICE OF ASSIGNMENT
We, name of bank acknowledge receipt of notice and copy of this assignment as collateral for
obligations due State. As to the Savings Accounts identified above, our records indicate the
to be in the amount
Dollars ($
) as of this date./,
balance in Account Number
and the balance in Account Number [
] to be in the amount of [
] Dollars ($
).,
and the balance in Account Number [
] to be in the amount of [
] Dollars ($
).The accounts is-OR-are assigned and pledged solely to the State.
Our records do not disclose any liens, claims, or encumbrances against the Savings Accounts,
except (if none, so state):
. We have compared the
signatures appearing on this assignment with the signatures on our records, and the same
compares correctly and is-OR-are sufficient to authorize withdrawal of funds from said accounts
and for all purposes with respect to the accounts.
FINANCIAL INSTITUTION (UPPER CASE)

Dated: ______________________, 20__

________________________________
By:
Title:
Address:
Phone:
STATE OF WASHINGTON
DEPARTMENT OF
NATURAL RESOURCES

Dated: ______________________, 20__

________________________________
By:
Title:
Address:

Savings Account Assignment
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Approved as to form this
18 day of February 2015
Terry Pruitt, Assistant Attorney General
ASSIGNOR INDIVIDUAL ACKNOWLEDGMENT

STATE OF

)
) ss.
)

County of

I certify that I know or have satisfactory evidence that __________________________________
is the person who appeared before me, and said person acknowledged that (he/she) signed this
instrument and acknowledged it to be (his/her) free and voluntary act for the uses and purposes
mentioned in this instrument.

Dated: _____________________, 20__

___________________________________
(Signature)

(Seal or stamp)
___________________________________
(Print Name)
Notary Public in and for the State of
Washington, residing at
__________________________________
My appointment expires_______________

Savings Account Assignment
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ASSIGNOR REPRESENTATIVE ACKNOWLEDGMENT

STATE OF

)
) ss.
)

County of

I certify that I know or have satisfactory evidence that __________________________________
is the person who appeared before me, and said person acknowledged that (he/she) signed this
instrument, on oath stated that (he/she) was authorized to execute the instrument and
acknowledged it as the ___________ (type of authority) of
__________________________________ (name of corporation) to be the free and voluntary act
of such party for the uses and purposes mentioned in the instrument.
Dated: _____________________, 20__

_________________________________
(Signature)

(Seal or stamp)
___________________________________
(Print Name)
Notary Public in and for the State of
Washington, residing at
___________________________________
My appointment expires _______________

Savings Account Assignment
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FINANCIAL INSTITUTION REPRESENTATIVE ACKNOWLEDGMENT

STATE OF

)
) ss.
)

County of

I certify that I know or have satisfactory evidence that __________________________________
is the person who appeared before me, and said person acknowledged that (he/she) signed this
instrument, on oath stated that (he/she) was authorized to execute the instrument and
acknowledged it as the ___________ (type of authority) of
__________________________________ (name of corporation) to be the free and voluntary act
of such party for the uses and purposes mentioned in the instrument.
Dated: _____________________, 20__

_________________________________
(Signature)

(Seal or stamp)
___________________________________
(Print Name)
Notary Public in and for the State of
Washington, residing at
___________________________________
My appointment expires _______________

Savings Account Assignment
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STATE ACKNOWLEDGMENT

STATE OF WASHINGTON )
) ss.
County of
)

I certify that I know or have satisfactory evidence that
is the person who appeared before
me, and said person acknowledged that he signed this instrument, on oath stated that he was
authorized to execute the instrument and acknowledged it as the
, and ex officio
administrator of the Department of Natural Resources of the State of Washington to be the free
and voluntary act of such party for the uses and purposes mentioned in the instrument.
Dated: _____________________, 20__

_________________________________
(Signature)

(Seal or stamp)
___________________________________
(Print Name)
Notary Public in and for the State of
Washington, residing at
___________________________________
My appointment expires _______________

Savings Account Assignment
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From:
To:
Subject:
Date:

LARSON, BRYAN (DNR)
Jackson, Julia (DNR)
RE: PDR for aquatic lease #20-091719
Wednesday, November 12, 2014 1:36:46 PM

Julia,
We have a working file, but there is not a lease document.
The disclosure request is specifically asking for the lease, so at this time there is nothing to provide.
Bryan

Bryan Larson
360-902-1025
Washington State Department of Natural Resources
From: Jackson, Julia (DNR)
Sent: Wednesday, November 12, 2014 1:34 PM
To: LARSON, BRYAN (DNR)
Subject: RE: PDR for aquatic lease #20-091719
Hi Bryan,
See attached.

Julia Jackson
Public Disclosure Assistant
Washington State Department of Natural Resources (DNR)
Julia.Jackson@dnr.wa.gov
www.dnr.wa.gov

From: LARSON, BRYAN (DNR)
Sent: Wednesday, November 12, 2014 1:09 PM
To: Jackson, Julia (DNR)
Subject: PDR for aquatic lease #20-091719
Julia,
Would you be able to send me the original request for this? I was sent an email from some District
staff since this lease jacket is kept with the Aquatics Division.
Thanks,
Bryan

Bryan Larson
Shellfish Program Specialist
Washington State Department of Natural Resources
360-902-1025
bryan.larson@dnr.wa.gov
www.dnr.wa.gov

From:
To:
Subject:
Date:
Attachments:

Jackson, Julia (DNR)
LARSON, BRYAN (DNR)
RE: PDR for aquatic lease #20-091719
Wednesday, November 12, 2014 1:33:58 PM
Fax.PDF

Hi Bryan,
See attached.

Julia Jackson
Public Disclosure Assistant
Washington State Department of Natural Resources (DNR)
Julia.Jackson@dnr.wa.gov
www.dnr.wa.gov

From: LARSON, BRYAN (DNR)
Sent: Wednesday, November 12, 2014 1:09 PM
To: Jackson, Julia (DNR)
Subject: PDR for aquatic lease #20-091719
Julia,
Would you be able to send me the original request for this? I was sent an email from some District
staff since this lease jacket is kept with the Aquatics Division.
Thanks,
Bryan

Bryan Larson
Shellfish Program Specialist
Washington State Department of Natural Resources
360-902-1025
bryan.larson@dnr.wa.gov
www.dnr.wa.gov

From:
To:
Subject:
Date:

Jackson, Julia (DNR)
LARSON, BRYAN (DNR)
RE: PDR for aquatic lease #20-091719
Wednesday, November 12, 2014 1:39:40 PM

Ok thanks for checking, I will forward this information onto the requester.

Julia Jackson
Public Disclosure Assistant
Washington State Department of Natural Resources (DNR)
Julia.Jackson@dnr.wa.gov
www.dnr.wa.gov

From: LARSON, BRYAN (DNR)
Sent: Wednesday, November 12, 2014 1:37 PM
To: Jackson, Julia (DNR)
Subject: RE: PDR for aquatic lease #20-091719
Julia,
We have a working file, but there is not a lease document.
The disclosure request is specifically asking for the lease, so at this time there is nothing to provide.
Bryan

Bryan Larson
360-902-1025
Washington State Department of Natural Resources
From: Jackson, Julia (DNR)
Sent: Wednesday, November 12, 2014 1:34 PM
To: LARSON, BRYAN (DNR)
Subject: RE: PDR for aquatic lease #20-091719
Hi Bryan,
See attached.

Julia Jackson
Public Disclosure Assistant
Washington State Department of Natural Resources (DNR)
Julia.Jackson@dnr.wa.gov
www.dnr.wa.gov

From: LARSON, BRYAN (DNR)

Sent: Wednesday, November 12, 2014 1:09 PM
To: Jackson, Julia (DNR)
Subject: PDR for aquatic lease #20-091719
Julia,
Would you be able to send me the original request for this? I was sent an email from some District
staff since this lease jacket is kept with the Aquatics Division.
Thanks,
Bryan

Bryan Larson
Shellfish Program Specialist
Washington State Department of Natural Resources
360-902-1025
bryan.larson@dnr.wa.gov
www.dnr.wa.gov

From:
To:
Cc:
Subject:
Date:

LARSON, BRYAN (DNR)
"wilson99aps@aol.com"
PRUITT, BRAD (DNR)
RE: Questions
Thursday, March 06, 2014 8:38:00 AM

Steve.
I am back in the office, call me when you have time.
Thanks,
Bryan

Bryan Larson
360-902-1025
Washington State Department of Natural Resources
From: wilson99aps@aol.com [mailto:wilson99aps@aol.com]
Sent: Tuesday, March 04, 2014 2:47 PM
To: LARSON, BRYAN (DNR)
Cc: PRUITT, BRAD (DNR)
Subject: Re: Questions
Hi Bryan ~
I'm so late in getting back to you on your questions that I thought I'd just give you a call, but I found you're
at the SG conference. I hope there's a lot of interesting info.
I'll give you a call soon to pick up the conversation about the Arcadia Point site, but so you know, we're
just wrapping up a BE for the Corps for a new beach in Totten Inlet, and now we're ready to move on to
the DNR lease.
We've talked to the atty.s and have a strategy for dealing with the new permit/existing farm question.
They said to go ahead with the JARPA for now, so we should have it for you soon. Got a question
though.....you sent us the 2012.1 version of the JARPA, and I think there may be a 2012.2 update. If
there are differences, I don't know what they are - but which version do you want us to use?
Thanks,
Steve
-----Original Message----From: LARSON, BRYAN (DNR) (DNR) <BRYAN.LARSON@dnr.wa.gov>
To: wilson99aps <wilson99aps@aol.com>
Sent: Thu, Feb 6, 2014 9:19 am
Subject: Questions
Steve,
I am sending out a list of questions to our Geoduck Aquaculture proponents so I can get a feel of where
everyone is at in the process.

When I was a lease manager, I needed to prioritize my workload based on where each applicant was at
in the process to ensure that I did not hold anything up on my end. This questionnaire will help me in
establishing where each company is at in the leasing process. As you may or may not know, the leasing
process with the DNR can take some time before everything is complete and operations can begin on
the lease area.
Each company will have its own schedule of operations, and as your lease manager I want to ensure that
I am here to help you out in any way possible so please feel free to call or email me at any time to
discuss the DNR leasing process. I am available to meet before our scheduled site visits in April and
May 2014 if you would like to set something up.
If you could answer the attached questions at your convenience and respond back to me via email, I
would appreciate it.
Thanks,
Bryan

Bryan Larson
Shellfish Program Specialist
Washington State Department of Natural Resources
360-902-1025
bryan.larson@dnr.wa.gov
www.dnr.wa.gov

From:
To:
Cc:
Subject:
Date:

LARSON, BRYAN (DNR)
"wilson99aps@aol.com"
PRUITT, BRAD (DNR)
RE: Questions
Tuesday, April 22, 2014 11:28:00 AM

Steve,
Can you call me at my desk when you get the chance? I need to talk with you about the April 29th
site visit.
Thanks,
Bryan

Bryan Larson
360-902-1025
Washington State Department of Natural Resources
From: LARSON, BRYAN (DNR)
Sent: Thursday, March 06, 2014 8:38 AM
To: 'wilson99aps@aol.com'
Cc: PRUITT, BRAD (DNR)
Subject: RE: Questions

Steve.
I am back in the office, call me when you have time.
Thanks,
Bryan

Bryan Larson
360-902-1025
Washington State Department of Natural Resources
From: wilson99aps@aol.com [mailto:wilson99aps@aol.com]
Sent: Tuesday, March 04, 2014 2:47 PM
To: LARSON, BRYAN (DNR)
Cc: PRUITT, BRAD (DNR)
Subject: Re: Questions
Hi Bryan ~
I'm so late in getting back to you on your questions that I thought I'd just give you a call, but I found you're
at the SG conference. I hope there's a lot of interesting info.

I'll give you a call soon to pick up the conversation about the Arcadia Point site, but so you know, we're
just wrapping up a BE for the Corps for a new beach in Totten Inlet, and now we're ready to move on to
the DNR lease.
We've talked to the atty.s and have a strategy for dealing with the new permit/existing farm question.
They said to go ahead with the JARPA for now, so we should have it for you soon. Got a question
though.....you sent us the 2012.1 version of the JARPA, and I think there may be a 2012.2 update. If
there are differences, I don't know what they are - but which version do you want us to use?
Thanks,
Steve
-----Original Message----From: LARSON, BRYAN (DNR) (DNR) <BRYAN.LARSON@dnr.wa.gov>
To: wilson99aps <wilson99aps@aol.com>
Sent: Thu, Feb 6, 2014 9:19 am
Subject: Questions
Steve,
I am sending out a list of questions to our Geoduck Aquaculture proponents so I can get a feel of where
everyone is at in the process.
When I was a lease manager, I needed to prioritize my workload based on where each applicant was at
in the process to ensure that I did not hold anything up on my end. This questionnaire will help me in
establishing where each company is at in the leasing process. As you may or may not know, the leasing
process with the DNR can take some time before everything is complete and operations can begin on
the lease area.
Each company will have its own schedule of operations, and as your lease manager I want to ensure that
I am here to help you out in any way possible so please feel free to call or email me at any time to
discuss the DNR leasing process. I am available to meet before our scheduled site visits in April and
May 2014 if you would like to set something up.
If you could answer the attached questions at your convenience and respond back to me via email, I
would appreciate it.
Thanks,
Bryan

Bryan Larson
Shellfish Program Specialist
Washington State Department of Natural Resources
360-902-1025
bryan.larson@dnr.wa.gov
www.dnr.wa.gov

From:
To:
Subject:
Date:
Attachments:

LARSON, BRYAN (DNR)
PRUITT, BRAD (DNR)
RE: SEPA
Monday, November 17, 2014 3:14:48 PM
Arcadia Exhibit B - Worksheet.docx

Before I convert this to a PDF, please review it to make sure I was able to capture everything you
want.

Bryan Larson
360-902-1025
Washington State Department of Natural Resources
From: PRUITT, BRAD (DNR)
Sent: Monday, November 17, 2014 2:11 PM
To: LARSON, BRYAN (DNR)
Subject: SEPA
Attached are the DRAFT SEPA documents (Summary of Findings and MDNS) saved as pdf’s. These
can be forwarded to Steve with along with the DRAFT Exhibit B for his information. Please forward
the DRAFT Exhibit B as a pdf as well.
Thanks, Brad

Arcadia Point Seafoods
PLAN OF OPERATIONS
EXHIBIT B

1.

DESCRIPTION OF PERMITTED USE
A.
Existing Improvements. None
B.

Proposed Improvements. Cultivate 1.22 acres of Geoduck Clams for
commercial harvest and sale. The length of a single cycle from initial planting to
final harvest may be as short as six years or long as nine years, followed by
repeated growing and harvest cycles as allowed by permits and lease.
To protect juvenile Geoduck clams from predators, 4 in. diameter by 10 in. long
PVC tubes will be pushed vertically into the beach substrate at a density not to
exceed one tube per square foot. Approximately 3 in. to 5 in. of the tubes are
exposed above the surface of the sand. The juvenile clams will be put into the
tubes and individual mesh caps will be placed over the end of each tube and
secured with a specialized rubber band containing the compound EPDM to
withstand UV light and saltwater. The tubes and mesh caps act as barriers to the
numerous predators in the intertidal zone. Placement of the tubes, seed in the
tubes, and mesh caps/bands over the tubes will be done by hand. After the tubes
have been planted and capped, they may be covered with a 40 ft.x 40 ft. squares
of area netting as a containing measure and/or for predator discouragement.
During placement, the netting is pinned to the sand with 24 in. long hairpin
shaped rebar spaced every five feet around the perimeter. These improvements
typically stay in place for 2 years before being removed.

2.

SURVEYS.
Tenant shall visually inspect the harvest area for presence of herring using
the herring egg photographs
at http://www.flickr.com/photos/wastatednr/sets/72157630049550012 for
reference] prior to conducting any operations during the herring spawning
window of February 15 to April 14.
i. If herring eggs are present on the property, Tenant must immediately
notify DNR and cease all harvesting and maintenance activity for a
period of 14 days.
ii. After 14 days, Tenant may conduct a follow up herring spawn survey or
inspection. If no herring eggs are present Tenant may begin harvesting
and maintenance activities without further notice to DNR.

3.

OPERATIONS.

Aquatic Lands Aquaculture Lease
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4.

A.

Tenant shall design and secure predator exclusion and fencing devices so
they do not break free and litter surrounding areas.

B.

Tenant shall remove predator exclusion devices as soon as practical.

C.

Tenant shall identify and regularly patrol areas where debris accumulates
because of prevailing winds, currents, or other cause. Tenant shall retrieve
any litter or debris that escapes the farm operation and, if necessary, shall
employ divers in deeper water.

D.

Tenant shall use non-lethal predator control methods such as exclusion,
relocation, and other physical deterrents when feasible.

E.

Beach access routes to shellfish aquaculture leaseholds for vehicles,
equipment or personnel on foot will be established to minimize impacts to
sensitive aquatic resources, such as forage fish spawning areas and aquatic
vegetation. Specific access methods will be defined by the tenant in
conjunction with DNR and designated in the lease.

F.

For hydraulic harvest methods [allowed between dates specified in section
7.4 of the lease] Tenant shall:
[i
Operate temporary harvest water pumps waterward of the deepest
occurrence of aquatic vegetation.]
i.
Anchor temporary harvest water pumps in shallow water only if no
submerged vegetation is present.
ii.
Use pump intake screens in accordance with NMFS and WDFW
criteria to minimize potential entrainment of aquatic organisms.
iii.
Harvest only with hand held low-pressure water-jets limited to 100 psi
with a nozzle inside tip diameter of 5/8-inch or less.
iv.
Conduct all harvesting so it does not exceed state turbidity standards
established by the Washington State Department of Ecology (WAC
173-201A-210).
v.
For steeper gradient tidelands, take protective measures at each
harvest point for sediment containment with either sand-filled cloth
tubes or another DNR approved method.

GENERAL OPERATIONS.
A.
Tenant shall minimize noise from pumps, generators, and other mechanical
devices, radios, etc. to not exceed the State noise standard for residential
areas of (WAC 173-60-040).
B.

Tenant shall minimize nighttime lighting for safe and efficient operations and
to not unnecessarily illuminate the surrounding environment.
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C.

Tenant shall prepare a contingency plan for addressing petroleum product
toxic material spills in the intertidal area, and provide a copy to the
Department of Natural Resources.

D.

Tenant shall provide the following reference materials to employees working
on the Property and train them to identify Herring spawn and understand
standards for bilge water, sewage, and spill cleanup in marine waters:
i.
Herring: http://www.pugetsoundnearshore.org/technical_papers/mari
ne_fish.pdf
http://www.flickr.com/photos/wastatednr/sets/72157630049550012
ii.
Bilge
Water: http://www.ecy.wa.gov/programs/wq/nonpoint/CleanBoating/f
uel.html
iii.
Sewage: http://www.ecy.wa.gov/programs/wq/nonpoint/CleanBoating/
sewage.html
iv.
Spill
Cleanup: http://www.ecy.wa.gov/programs/wq/nonpoint/CleanBoatin
g/laws.html
[v.
The contingency plan for addressing petroleum spills.

E.

Tenant shall maintain spill prevention kits that include absorbent materials
for all equipment on site to address spills of hydraulic fluids and fuels from
vessels, vehicles, and other equipment. Tenant shall notify DNR and
appropriate agencies of any spills in accordance with the Lease.
Tenant shall:
i.
Routinely service all equipment to prevent loss of harmful fluids
including any hydraulic fluid or petroleum product.
ii.
Document inspections in writing.

F.

At DNR’s written request, or annually on the Lease commencement
anniversary date, Tenant shall provide the following records on operations
unless stated otherwise in writing. The records shall include GPS coordinates
using the NAD 83 coordinate system and noted in decimal degrees that depict
the location(s) and extent(s) of the farm site(s).
Tenant shall provide:
i.
Harvest records including weight and species.
ii.
Harvest total weights and total harvest dollar value of farmed
products.
iii.
Records for the timing, location, number, type, and description of
predator protection installations.

Aquatic Lands Aquaculture Lease
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iv.
v.
vi.

Records for geoduck, seed planting numbers, locations, dates, and
sizes.
Records for survivor rates and growth data by location and year-class
from farm inspections during grow out.
Vehicle leak inspection records.
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From:
To:
Subject:
Date:

IVEY, STEVE (DNR)
LARSON, BRYAN (DNR)
RE: Survey Question
Tuesday, September 02, 2014 10:11:24 AM

Hello Bryan,
Since the survey has been completed, then provide a copy of the record of survey and I can provide
a review to check the survey for compliance with the DNR survey requirements for an
easement/lease on SOAL. You can provide either a paper copy of the survey (18”x24”) or a PDF
image of the survey.
Steve Ivey, PLS & CFed
Aquatic Land Surveyor
360-902-1379
From: LARSON, BRYAN (DNR)
Sent: Tuesday, September 02, 2014 9:54 AM
To: IVEY, STEVE (DNR); Schalk, Kathryn (DNR)
Subject: Survey Question
Hello,
I am working on the Geoduck Aquaculture Leases, and Arcadia Seafood’s has a survey completed.
What is it that you need me to request them to send into you for review?
Thanks,
Bryan

Bryan Larson
Shellfish Program Specialist
Washington State Department of Natural Resources
360-902-1025
bryan.larson@dnr.wa.gov
www.dnr.wa.gov

From:
To:
Subject:
Date:

LARSON, BRYAN (DNR)
"wilson99aps@aol.com"
RE: [EXTERNAL] Arcadia Point Seafood (UNCLASSIFIED)
Wednesday, February 11, 2015 9:41:19 AM

You already have completed a attachment E, please turn that one into the Corp to show them you
have a lease number already assigned. There is no need for you to do this again and pay the $25.00
it will only muddle things further.
Feel free to contact Charles Malone if you feel it would help.

Bryan Larson
360-902-1025
Washington State Department of Natural Resources
From: wilson99aps@aol.com [mailto:wilson99aps@aol.com]
Sent: Wednesday, February 11, 2015 9:32 AM
To: LARSON, BRYAN (DNR)
Subject: Fwd: [EXTERNAL] Arcadia Point Seafood (UNCLASSIFIED)
Bryan ~
Here's the link....BUT....Gus pointed out that the lease package we submitted to to DNR has an
attachment E.   We can send you another copy for original signature, and we can include it in the JARPA
that goes to the Corps.
Michelle was in meetings all yesterday and intends to call Malone early today. Since we are going to be
party to this, maybe we should talk to Malone as well?

-----Original Message----From: Habel, Darren NWS <Darren.Habel@usace.army.mil>
To: wilson99aps <wilson99aps@aol.com>
Sent: Tue, Feb 10, 2015 3:15 pm
Subject: RE: [EXTERNAL] Arcadia Point Seafood (UNCLASSIFIED)
Classification: UNCLASSIFIED
Caveats: NONE
Hi Steve,
Here is the link to the JARPA webpage and Attachment E:
http://www.epermitting.wa.gov/site/jarpa_jarpa_form/9984/jarpa_form.aspx
DH
Darren Habel
Project Manager, Regulatory Branch
Seattle District Corps of Engineers
206-764-6883

-----Original Message----From: Sanguinetti, Pamela NWS
Sent: Tuesday, February 10, 2015 12:05 PM
To: wilson99aps@aol.com
Cc: Hooper, Brian D NWS; Habel, Darren NWS
Subject: RE: [EXTERNAL] Arcadia Point Seafood (UNCLASSIFIED)
Classification: UNCLASSIFIED
Caveats: NONE
Steve,
You can submit the JARPA Attachment E (Aquatic Use Authorization on DNR
managed aquatic lands). Coordinate this with DNR.
Pam
Pamela Sanguinetti,
Senior Project Manager/Biologist
U. S. Army Corps of Engineers - Seattle District
CENWS-OD-RG Post Office Box 3755
4735 East Marginal Way South
Seattle, Washington 98134-2385
Phone: (206) 764-6904
Corps Website: http://www.nws.usace.army.mil/
General Regulatory Assistance: http://www.ora.wa.gov/

-----Original Message----From: wilson99aps@aol.com [mailto:wilson99aps@aol.com]
Sent: Tuesday, February 10, 2015 11:35 AM
To: Habel, Darren NWS
Cc: Sanguinetti, Pamela NWS
Subject: Re: [EXTERNAL] Arcadia Point Seafood (UNCLASSIFIED)
Thanks Darren ~
Well, can't say we agree with the decision, but we've pushed on that button
long enough so it is what it is....
We'd like to enter this project under the programmatic permit, but can't risk
waiting for it. So if it's okay with you folks, we have a JARPA and BE with
drawings that we can send off once we make sure all the pieces are
together. Should the programmatic magically appear in the near future, we'd
opt to go with whichever review process would get us on the beach sooner.
In either case, we see one potential hangup that we hope the Corps and DNR
may be able to work out and that is the required signature of the Lessor. I
don't believe DNR will issue a lease until all the permits are in hand, and
am I correct in thinking the Corps won't issue a permit until the lease is
signed?? Any ideas on that one? I think we'll probably send the application
package to you before the question is solved, so I hope you can work around
it in the beginning.
As for our concern about the 106 consultation, I spoke with Lance Lundquist
yesterday and he believes that the site won't need the CR assessment since it
has been farmed previously. That should help in moving this project along,
which is good since this is DNR's first geoduck lease and everyone is anxious
to see it get off the ground.
Finally, can you tell us who the lucky PM will be for this project? I'm sure
we or DNR will have questions in the future, and it would be helpful to know
our contact.
Steve

-----Original Message----From: Habel, Darren NWS <Darren.Habel@usace.army.mil>

To: wilson99aps <wilson99aps@aol.com>; Sanguinetti, Pamela NWS
<Pamela.Sanguinetti@usace.army.mil>
Sent: Mon, Feb 9, 2015 12:48 pm
Subject: RE: [EXTERNAL] Arcadia Point Seafood (UNCLASSIFIED)
Classification: UNCLASSIFIED
Caveats: NONE
Hi Steve,
Even though work (cultivation) was started on this property prior to 2007,
the work was not authorized. To be an ongoing "existing" operation the work
needed to be authorized by the appropriate state or local agency(s). Because
it was on DNR lands and not authorized by DNR, it will not qualify as an ongoing operation. We will evaluate it as a new application. We are unable to
verify ESA on the new area through the earlier consultations because of the
NWP 48 ESA coverage expiration. However, you can wait for the programmatic if
you wish. As for a cultural resource assessment, that is not up to Pam or I
if one is needed, the file would have to go through the normal application
process, including Section 106 review.
Darren
Darren Habel
Project Manager, Regulatory Branch
Seattle District Corps of Engineers
206-764-6883

-----Original Message----From: wilson99aps@aol.com [mailto:wilson99aps@aol.com
<mailto:wilson99aps@aol.com?> ]
Sent: Thursday, February 05, 2015 9:41 AM
To: Habel, Darren NWS; Sanguinetti, Pamela NWS
Subject: [EXTERNAL] Arcadia Point Seafood
Hi Darren and Pam ~
I hope you don't mind, but because Darren's email of 1/22 differs so much
from the separate phone conversations Bryan Larson (at DNR) and I had with
Pam on 1/14, we'd like to get some clarification about the decision to
designate the proposed DNR lease area as a new project. In the phone calls,
both Bryan and I understood Pam to say that a new project number would be
needed for the proposed DNR lease, requiring only a JARPA and drawings to
change the record of tideland ownership and grower.
Just to make sure we have the same understanding of the proposed project,
here's the background of the tidelands to be included in the DNR lease: The
tideland area to be farmed under the proposed DNR lease was originally
thought to be part of three adjacent privately held tideland parcels that
were leased for commercial geoduck culture. The Lachine parcel was leased to
Seattle Shellfish in 1998, the Broehl parcel was leased to Arcadia Point
Seafood in 2003, and the Myers parcel was leased to Arcadia Point Seafood in
2004; i.e., all farms have been in continuous operation since before 2007.
Each of the three private parcels (including the area subsequently identified
as DNR tidelands) were submitted to the Corps as existing farms prior to
2007, were included in the required consultations, and received letters of
verification from the Corps.
In 2009 we discovered the boundary line error, and self-reported that our
earlier plantings had encroached onto DNR tideland. A settlement agreement
with DNR for that encroachment was subsequently negotiated, and has been
completed.
We understand our earlier farming activities on the DNR tidelands occurred
without a DNR lease in place; however, the footprint of those tidelands was
included in submitted drawings as part of existing farms during the Corps'
verification process. The tidelands that were later identified as belonging
to DNR went through the same consultation processes as the privately owned
tidelands.

Going forward now it seems, as Pam earlier stated, we should correctly
identify DNR as owner of the previously farmed tidelands through submittal of
a JARPA, including new drawings. We have a full JARPA and drawings ready to
send to you. Under the proposed DNR lease, we would also need to change the
grower of record for the portion of DNR tidelands previously thought to
belong to LaChine and farmed by Seattle Shellfish.
In all of the above, we are unable to see why the proposed lease would
qualify as new project, requiring a biological evaluation and cultural
resource assessment. Rather, it appears we need to complete the appropriate
bookkeeping to make a boundary line adjustment within an existing verified
footprint to correctly identify ownership and grower, via submitting the
JARPA and drawings.
We'd appreciate any thoughts you could share. If you think it would be more
convenient or productive to have a conversation about this issue, let us know
when you would be available and perhaps we could all have a short conference
call.
Steve
Classification: UNCLASSIFIED
Caveats: NONE

Classification: UNCLASSIFIED
Caveats: NONE

Classification: UNCLASSIFIED
Caveats: NONE

From:
To:
Cc:
Subject:
Date:
Attachments:

LARSON, BRYAN (DNR)
"wilson99aps@aol.com"
PRUITT, BRAD (DNR)
RE: [EXTERNAL] NWP 48, Verification 2012-1291 (UNCLASSIFIED)
Wednesday, January 14, 2015 1:59:28 PM
NWS-2012-1291 Seattle Shellfish.pdf

Steve,
Thank you for contacting the Corp and sending this today, and I look forward to seeing the Myers
permit.
Once we receive that copy, I think we need to have a phone caucus to make sure everything is
heading in the right direction.
Thanks,
Bryan

Bryan Larson
360-902-1025
Washington State Department of Natural Resources
From: wilson99aps@aol.com [mailto:wilson99aps@aol.com]
Sent: Wednesday, January 14, 2015 11:51 AM
To: LARSON, BRYAN (DNR)
Subject: Fwd: [EXTERNAL] NWP 48, Verification 2012-1291 (UNCLASSIFIED)
Bryan ~
See if this information re: LaChine is what you need. I'll try and get the Myers document to you later
today.
Steve
-----Original Message----From: Seattle District FOIA <foia-nws@usace.army.mil>
To: wilson99aps <wilson99aps@aol.com>
Sent: Wed, Jan 14, 2015 11:30 am
Subject: RE: [EXTERNAL] NWP 48, Verification 2012-1291 (UNCLASSIFIED)
Classification: UNCLASSIFIED
Caveats: NONE

Attached is the document you requested. Because the cost of processing your request was minimal,
there will be no charge.
Richard Hynes
U.S. Army Corps of Engineers

206-764-3735

From: wilson99aps@aol.com [mailto:wilson99aps@aol.com]
Sent: Wednesday, January 14, 2015 8:08 AM
To: Seattle District FOIA
Subject: Re: [EXTERNAL] NWP 48, Verification 2012-1291 (UNCLASSIFIED)
Certainly ~
Mailing address: Arcadia Point Seafood, 240 SE Arcadia Point Rd, Shelton WA 98584. We will be
responsible for any costs incurred.
Please note that Pam indicated she would email the information discussed. She suggested that you may
want to contact her regarding yesterday's conversation.
Let me know if there is anything else you need.
Steve Wilson

-----Original Message----From: Seattle District FOIA <foia-nws@usace.army.mil>
To: wilson99aps <wilson99aps@aol.com>
Sent: Wed, Jan 14, 2015 7:45 am
Subject: RE: [EXTERNAL] NWP 48, Verification 2012-1291 (UNCLASSIFIED)
Classification: UNCLASSIFIED
Caveats: NONE
Before I can process your request I will need your mailing address and your
assurances of paying reasonable fees and costs associated with processing
your request. These are requirements under the FOIA.
Richard Hynes
U.S. Army Corps of Engineers
206-764-3735
-----Original Message----From: wilson99aps@aol.com [mailto:wilson99aps@aol.com]
Sent: Tuesday, January 13, 2015 3:41 PM
To: Seattle District FOIA
Subject: [EXTERNAL] NWP 48, Verification 2012-1291
Hello ~
I'm sending this email instead of using the USACE FOIA form at the
recommendation of Pam Sanguinetti, in Regulatory.
I would like to receive a copy of the original NWP 48 verification documents
for verification #2012-1291 (Seattle Shellfish). If there are any questions
related to this request, please contact Ms. Sanguinetti and reference our
conversation on 1/13/15.
Sincerely,
Steve Wilson
Arcadia Point Seafood
360.426.4367

Classification: UNCLASSIFIED
Caveats: NONE

Classification: UNCLASSIFIED
Caveats: NONE

OEPARTMENTOFTHEARMV
SE-'TTLE OISTRJCl , CORPS OF ENGINEERS
P.O. BOX 375S
SEATTLE. WASHING TON 98124·37SS

DEC l 2 ?.012

Jam~s

L. Gibbons, Presidt.'.nt
Seattle Shellfish, LLC
2 10 I 4th A venue htst Suite ~0 1
Olympia, Washington 98.506
Rderenl~C :

NWS-.2012-- 129 l
Seattle Shclltisb, LLC

D~ar

Mr.

Gibb~ms:

\h~ have reviewed your appli<.:ation to '-'Ontinut> an existing aquatultun..· operation within rhc
approximate 0.75 acre tideland leased trom the property owners, Mr. rom and Ms. Karin
l .achine. located within parcel 22028-20-·0202.0, Totten Inlet. South Puget Sound. ncar Shelton.
l\·1ason County. \\'ashingtnn. The nperation (.:(msists of 0.5 a(~rcs cultivat.t!d in geodud clams.
Rased on the information you provided to us. Nationwide P~rmit (NWP) 48. Commercial
.O:..'hf:'/1/i:ih Ac{tWculrure . klivities (Federal Register Fcbruar:-· 2 I, 20 12. Vol. 77. No. }4 ),
authorizes your operation a~ depicted on the enclosed drawings da[ed December 12. 2012 .

.In order tor this authori7.ation to be valid. you must ensure the work is performed in
accordance with the enclos~.:~d .Vwionwide Perrnil -ll( limns and C'onditions . You must also
implement and abide by lhe enclosed Special Condition::..fiH· Comm<'rdal Shel(tish AquaculTure
Aciivities. Failor~ to comply ~ ith all applicable terms and conditions will in"alidatc your
authorization and could result in a Yiolation of Section 404 of the Clean Water Act and/or
Section I 0 of the Rivers and Harbors Act.
lhis authorization is val1d ·until March l K. .::0 17. unk!)s N\V P 48 is modified, reissued, or
prit' r 10 1h1 ~ date. lf yuu anenJ to con lmue commcn.:iai shdi ih h aq ua~uitwe opt.: rat1on~
attcr t\.·larch 18, 20 17, it is your responsihiHty 10 submit an application tm reauthoril..dtion prior
r~vok~d

h ) this expiration date.

lf you plan to expand your operation into a new area or an area of your kase in which tht:rc

has bctm no pre\·ious aquaculture activity (e.g. 0.25 acres), you need to obtain separate
authorization prior to undertaking those activities. In addition, if you plan to c hange the
cultivation or harv~sting method or th~ spcdes tuhivated in your existing opemt10n, you will
need w submit revised plans to this otllcc and C)btain our approvaJ before making any changes.
Please note, compensatory mitigation may be required for new impa<:ts and we may need to
reinitiate consuJtation with the National Marine Fisheries Service and U.S. Fish and Wildiife

/

-2-

St:rvice m ord(:r to e:suthuri u~ anv \.\Ork not alread)· included in th(· l~nclosl·d plans. Please be
rt~minded that you mus~ alSll obtain all Sta.te and iol·al permits that apply to thi ~ prGje~: l.
We have reviewed your proj ect pursuant to the requirements of the- Lndangt•red Spc,ies _,\ ct.
the Magnuson-S tev~ns Fishery Conservation and Management A~t . and the National HistOti(;
PrescrYation Act. We have determined this projc,~t ':om plies '""·ith the rl!quirements of thcr.;e lav"s
provided you comply with all terms and conditions of this authorizatinn. Your projel~r. also
wmplies with the Wa~hington State Depa1tment ,Jf E(.;ol")gy· s (Ecology) Water Quality
C\:rtification and the Coastal Zone Management Act requirements t<.n this NWP. N(> further
c.:omdination with E..:olog~ is required.
Pugct S<>Und is a water of the t.:nited SU:ncs. If you believe this is inaccurate~ you may
a preliminary or approved .Jurisdictional de1ermination (.10 }. If y<HI do request a
jurisdictional dctenn ination, please be aware that we may request additional information from
you to complett~ the .ID and that th..:- ....·ork authori7ed in thi~ lt~tter may nnt occur until the JD ha~
be.:n ~:mnpie~l~d.
~~quest

Thank you fnr your cooperation during l'ht! pennitting process. Wt: art~ int~r~sted in ynur
experience with (lUr Regulatory Program aud encourage you to (:omplclc '' (.USt omcr scrvi~c
survey form. This form and information about our program is a\-ailable on our website at
http:!/".. \.H\ .m ... s.usacl·.armv .mii!Missions!C i' il \Vurks!Regulatory .aspx. ·" · ..:l )py o~· this k tkr
with enclosures wi ll be furnished to Mr. Tom and tv1 s. Karin Lachine. 571 Southeast Dawm·i e''
Dri \e. Shciton~ Wash ington 98584. If you have any qut.'stions. pkasc wnl act our oiikc at
(206) 764-3495.
Sin~~ercly.

R i<· hard C!w n!:.!.
.... Prt,k·<.~t
.
Rt·gulator} Branl'h
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Reference: NWS- 2012-1291 Application by: Seattle Shellfish, LLC
Waterbody: Totten Inlet
Project Description: Existing shellfish farm
County: Mason
State: Washington
Location: In Totten Inlet, 571 SE Dawnview Drive, Shelton
Latitude/Longitude: 47.193772 N; -122.941253 W
Date: 12/12/2012
Sheet 1 of 3
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Application by: Seattle Shellfish, LLC
Waterbody: Totten Inlet
Proj ect Detcrfptfon: Exlsmg shellfish farm
County: Mason
Stae: Washington
Location: In Totten Inlet, 571 SE Daw nview Dr ive. Shelton
~eference: NWS. 2.012-1291

LRJ.tude/Lonaltude; 47.193772 N; -122.942253W
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From:
To:
Subject:
Date:

Eric Sparkman
LARSON, BRYAN (DNR)
Re: Arcadia Point Geoduck Aquaculture
Thursday, October 16, 2014 3:50:36 PM

Thanks for the update Bryan. I spoke with Steve today about the harvest plan briefly and I
think we should be able to reach an agreement.
Eric

From: LARSON, BRYAN (DNR) <BRYAN.LARSON@dnr.wa.gov>
Sent: Wednesday, October 15, 2014 12:50 PM
To: Eric Sparkman
Subject: Arcadia Point Geoduck Aquaculture
Eric,
The DNR had a meeting this morning with the Wilson’s regarding the Geoduck Aquaculture Lease we
are engaged in, and one of the topics that we discussed was the meeting the DNR and Squaxin Tribe
had last week regarding Treaty rights to this parcel.
I let the Wilson’s know that in the Settlement Agreement the DNR and Squaxin Tribe entered into in
order to resolve the Trespass dispute specifically addressed the need for Tribal Notification at the
time an activity was to occur on the parcel other than the Right of Entry to harvest the trespassed
planted Geoduck.
We let them know that the DNR had provided the Notification to the Squaxin Tribe, and that the
Tribe sent a letter back regarding the Notification expressing the desire to assert Treaty rights on
this parcel to be leased. Upon receipt of the Squaxin letter, I called you and we set up the meeting
in order to discuss how each party wanted to proceed.
Our discussion last week centered upon a purge harvest not being conducted in 2004 nor an
adequate survey conducted by either party (Wilson’s or the Squaxin Tribe) to establish a baseline for
minimum density requirements to fairly be established. Along with the fact that the DNR did not
have any engagement in the 2004 process since we were unaware of the trespass, you and I agreed
that with the absence of any data backing either party the agreed upon outcome would be to
establish the biomass of this parcel at the minimum density of 0.010 according to the Shellfish
Implementation Plan (2007).
It was decided upon at this meeting, that a harvest agreement would need to be established in order
for the Squaxin Tribe to harvest their share of that density we agreed upon and that the agreement
should be made between the Squaxin Tribe and the Wilson’s.

The above information was passed along to the Wilson’s, and we explained to them that the harvest
agreement was a condition of the lease with DNR.
We let them know that they needed to contact you as soon as possible to start this process.
Please feel free to contact me with any questions or concerns.
Thanks,
Bryan

Bryan Larson
Shellfish Program Specialist
Washington State Department of Natural Resources
360-902-1025
bryan.larson@dnr.wa.gov
www.dnr.wa.gov

From:
To:
Subject:
Date:

wilson99aps@aol.com
LARSON, BRYAN (DNR)
Re: Arcadia Point Seafood
Thursday, February 26, 2015 9:56:42 AM

No worries - hope you're feeling better soon.

-----Original Message----From: LARSON, BRYAN (DNR) (DNR) <BRYAN.LARSON@dnr.wa.gov>
To: 'wilson99aps@aol.com' <wilson99aps@aol.com>
Sent: Thu, Feb 26, 2015 9:17 am
Subject: RE: Arcadia Point Seafood

Steve,
I have been out all week, I came down with pneumonia and I came in this morning to try and play
catch up.
I will work on this next week when I am feeling better.
Thanks,
Bryan

Bryan Larson
360-902-1025
Washington State Department of Natural Resources
From: wilson99aps@aol.com [mailto:wilson99aps@aol.com]
Sent: Monday, February 23, 2015 4:06 PM
To: LARSON, BRYAN (DNR)
Subject: Arcadia Point Seafood

Hi Bryan ~
We've been to Heritage Bank and opened a savings account that will be assigned SOLELY to the State
once the attached document is signed.
You need to complete the edits to the document and send it back to us in the final form, and we'll take it
to the bank for signatures. After that we'll return it to you.
We're making progress.
Thanks,
Steve

From:
To:
Subject:
Date:

Wilson99aps
LARSON, BRYAN (DNR)
Re: Arcadia Point Seafood
Wednesday, September 24, 2014 11:47:52 AM

Hi Bryan ~
We're at PCSGA conference this week. I'll get an email off to you this weekend.
What you sent is exactly what we need to get us all moving ahead.
Our most important goal is getting everything signed off early so there are no last minute
snags.
Talk to you later.
Steve
Sent from my Verizon Wireless 4G LTE DROID
"LARSON, BRYAN (DNR)" <BRYAN.LARSON@dnr.wa.gov> wrote:
Steve,

Brad told me you called last week while I was away on a fire. I am back in the office today, and then
out again until Monday so I wanted to get something out while I had the chance.

Fire season should be over for me this year, so I will be in the office and would like to focus on your
lease in particular.

The first thing I need to know from you, is when you would like to have this lease signed and
completed. If you remember, I sent out a questionnaire back in February that had that as one of the
things we needed to know. I do not have a copy of your response, but at our pre-application
meeting in January you said the plan was to plant the beach in Summer 2015. So do you need this
agreement in place by June 1st? We need a date to start working back from to ensure it is
completed on time. Please provide that to me as soon as you can.

Here is a list of things we all need to be working on to meet any timeline that is established:

Arcadia Point      

We still need the County Letter of Exemption from you to put into the Lease paperwork.

      

Copies of your Health Certification for the beach.

      

      

The email from Pam should suffice in the Corp not requiring a new permit, so I will print that off and
put it in with the Lease paperwork.
Survey work back to DNR. This is the information I sent you a couple of weeks ago after the survey
was reviewed here in Olympia.

Bryan –
      

      

I will be meeting with the Squaxin Tribe to work out the Tribal Sharing Agreement on behalf of the
State. Once this is completed I will pass along what was discussed so you are able to make a
business decision on how to proceed.
I will begin working on the lease document and the Exhibit B (plan of operations). If there is anything
that needs to be added to the Plan of Operations that is not included in your Jarpa, please get that
to me as soon as you can.

Brad      

SEPA

      

Stewardship recommendations for the lease document.

Please let me know if I have missed anything, and get back to me with the date you had in mind for
having the lease finalized.

Thanks,
Bryan

Bryan Larson
360-902-1025
Washington State Department of Natural Resources

From: LARSON, BRYAN (DNR)
Sent: Tuesday, September 09, 2014 3:13 PM
To: 'wilson99aps@aol.com'
Subject: RE: Arcadia Point Seafood

Steve,

I have had your survey reviewed, and have attached the comment sheet for your review.

Please follow the instructions, and let me know when you have the DNR copies. I live out in your
area, so if you would like to save from having to mail it let me know and I can stop by and pick it up.

Thanks,
Bryan

Bryan Larson
360-902-1025
Washington State Department of Natural Resources

From: wilson99aps@aol.com [mailto:wilson99aps@aol.com]
Sent: Tuesday, September 02, 2014 9:21 AM

To: PRUITT, BRAD (DNR); LARSON, BRYAN (DNR)
Subject: Arcadia Point Seafood

Brad and Bryan ~
At long last I've got something from Agate Land Surveying for you to look at. See if this is what you have
in mind, and then perhaps we should run through your list what needs to be completed to get this lease
done.
There are two parts to the survey info from Sid, and I'll forward the second piece shortly. Can you send
me back a note when you have both?
Thanks,
Steve

From:
To:
Cc:
Subject:
Date:

wilson99aps@aol.com
Klein, Darin M (DOH); LARSON, BRYAN (DNR)
Johnson, Laura W (DOH); Calvert, Holly C (DOH)
Re: Arcadia Point Seafood- DNR Lease
Wednesday, May 13, 2015 1:17:34 PM

I'll drop off the app tomorrow morning; I'm guessing to Holly??
Steve
-----Original Message----From: Klein, Darin M (DOH) (DOH) <Darin.Klein@doh.wa.gov>
To: LARSON, BRYAN (DNR) (DNR) <BRYAN.LARSON@dnr.wa.gov>
Cc: 'wilson99aps@aol.com' <wilson99aps@aol.com>; Johnson, Laura W (DOH) (DOH)
<Laura.Johnson@DOH.WA.GOV>; Calvert, Holly C (DOH) (DOH) <holly.calvert@doh.wa.gov>
Sent: Wed, May 13, 2015 12:51 pm
Subject: RE: Arcadia Point Seafood- DNR Lease
Thanks for the heads up Bryan. We will still need a Harvest site Application
from Arcadia Point for this parcel.
Darin
Darin Klein
Shellfish
Protection Supervisor, SSO
Licensing and Certification
Office of Environmental
Health & Safety
Washington State Department of Health
PO Box 47824
Olympia,
WA 98504-7824
Phone: 360-236-3341
Fax: 360-236-2257
E-mail:
darin.klein@doh.wa.gov<mailto:darin.klein@doh.wa.gov>
Public Health - Always
Working for a Safer and Healthier Washington
From: LARSON, BRYAN
(DNR)
Sent: Wednesday, May 13, 2015 12:48 PM
To: Klein, Darin M (DOH);
Galivan, Paula R (DFW)
Cc: wilson99aps@aol.com
Subject: Arcadia Point SeafoodDNR Lease
Hello,
Arcadia Point Seafood is currently in the final stage of
entering into a Lease with DNR for cultivation and harvesting of Geoduck
Clams.
In order to finalize the lease, we need to have the WDFW Farm
Registration and DOH Health Certification for this parcel. The Lease number will
need to be on those documents. The Lease number is 20-091719.
Both the WDFW
and DOH will receive a copy of the Lease when it is finalized, and if the Lease
does not happen for some reason the DNR will notify you to that
effect.
Please feel free to email or call me with any questions, or let me
know if there is anything I can help with.
Thank you,
Bryan

Bryan
Larson
Shellfish Program Specialist
Washington State Department of Natural

Resources
360-902-1025
bryan.larson@dnr.wa.gov<mailto:bryan.larson@dnr.wa.gov>
www.dnr.wa.gov<http://www.dnr.wa.gov>

From:
To:
Subject:
Date:

wilson99aps@aol.com
LARSON, BRYAN (DNR)
Re: Arcadia Point Seafood- DNR Lease
Friday, May 15, 2015 9:58:51 AM

Good morning Bryan ~
I'm the President. El Presidente, Jefe, Big Kahuna, Brass Balls, King of All I Survey and I also clean the
restroom and take out the garbage.
But President will do for now.
Have a good weekend!

-----Original Message----From: LARSON, BRYAN (DNR) (DNR) <BRYAN.LARSON@dnr.wa.gov>
To: wilson99aps <wilson99aps@aol.com>
Sent: Thu, May 14, 2015 9:24 am
Subject: RE: Arcadia Point Seafood- DNR Lease

Steve,
What will your Title be for the signature page?

                                                                        By:            STEVEN M. WILSON
                                                                        Title:          xxxxxxxxxxxxxxxxxxxx
                                                                        Address:    240 SE Arcadia Point Rd
                                                                                          Shelton, WA 98584
                                                                        Phone:       360-426-4367
Bryan Larson
360-902-1025
Washington State Department of Natural Resources
From: wilson99aps@aol.com [mailto:wilson99aps@aol.com]
Sent: Wednesday, May 13, 2015 1:18 PM
To: Klein, Darin M (DOH); LARSON, BRYAN (DNR)
Cc: Johnson, Laura W (DOH); Calvert, Holly C (DOH)
Subject: Re: Arcadia Point Seafood- DNR Lease
I'll drop off the app tomorrow morning; I'm guessing to Holly??
Steve
-----Original Message----From: Klein, Darin M (DOH) (DOH) <Darin.Klein@doh.wa.gov>
To: LARSON, BRYAN (DNR) (DNR) <BRYAN.LARSON@dnr.wa.gov>
Cc: 'wilson99aps@aol.com' <wilson99aps@aol.com>; Johnson, Laura W (DOH) (DOH)

<Laura.Johnson@DOH.WA.GOV>; Calvert, Holly C (DOH) (DOH) <holly.calvert@doh.wa.gov>
Sent: Wed, May 13, 2015 12:51 pm
Subject: RE: Arcadia Point Seafood- DNR Lease
Thanks for the heads up Bryan. We will still need a Harvest site Application
from Arcadia Point for this parcel.
Darin
Darin Klein
Shellfish
Protection Supervisor, SSO
Licensing and Certification
Office of Environmental
Health & Safety
Washington State Department of Health
PO Box 47824
Olympia,
WA 98504-7824
Phone: 360-236-3341
Fax: 360-236-2257
E-mail:
darin.klein@doh.wa.gov<mailto:darin.klein@doh.wa.gov>
Public Health - Always
Working for a Safer and Healthier Washington
From: LARSON, BRYAN
(DNR)
Sent: Wednesday, May 13, 2015 12:48 PM
To: Klein, Darin M (DOH);
Galivan, Paula R (DFW)
Cc: wilson99aps@aol.com
Subject: Arcadia Point SeafoodDNR Lease
Hello,
Arcadia Point Seafood is currently in the final stage of
entering into a Lease with DNR for cultivation and harvesting of Geoduck
Clams.
In order to finalize the lease, we need to have the WDFW Farm
Registration and DOH Health Certification for this parcel. The Lease number
will
need to be on those documents. The Lease number is 20-091719.
Both the WDFW
and DOH will receive a copy of the Lease when it is finalized, and if the
Lease
does not happen for some reason the DNR will notify you to that
effect.
Please feel free to email or call me with any questions, or let me
know if there is anything I can help with.
Thank you,
Bryan

Bryan
Larson
Shellfish Program Specialist
Washington State Department of Natural
Resources
360-902-1025
bryan.larson@dnr.wa.gov<mailto:bryan.larson@dnr.wa.gov>
www.dnr.wa.gov<http://www.dnr.wa.gov>

From:
To:
Subject:
Date:

wilson99aps@aol.com
LARSON, BRYAN (DNR)
Re: Arcadia Point Seafood
Wednesday, March 04, 2015 10:01:49 AM

Thanks Bryan ~
I forwarded your email to Michelle at the Heritage Bank branch in Shelton. They'll provide a final copy for
us to sign and then we'll ship it off to you.
Steve

-----Original Message----From: LARSON, BRYAN (DNR) (DNR) <BRYAN.LARSON@dnr.wa.gov>
To: wilson99aps <wilson99aps@aol.com>
Sent: Mon, Mar 2, 2015 1:17 pm
Subject: RE: Arcadia Point Seafood

Let me know if I missed anything on this copy.

Bryan Larson
360-902-1025
Washington State Department of Natural Resources
From: wilson99aps@aol.com [mailto:wilson99aps@aol.com]
Sent: Monday, February 23, 2015 4:06 PM
To: LARSON, BRYAN (DNR)
Subject: Arcadia Point Seafood

Hi Bryan ~
We've been to Heritage Bank and opened a savings account that will be assigned SOLELY to the State
once the attached document is signed.
You need to complete the edits to the document and send it back to us in the final form, and we'll take it
to the bank for signatures. After that we'll return it to you.
We're making progress.
Thanks,
Steve

From:
To:
Subject:
Date:

wilson99aps@aol.com
LARSON, BRYAN (DNR)
Re: Assignment for L&I
Wednesday, February 11, 2015 2:59:30 PM

No, I don't. I called both their office and shop but didn't get anyone; I can try again later.

-----Original Message----From: LARSON, BRYAN (DNR) (DNR) <BRYAN.LARSON@dnr.wa.gov>
To: 'wilson99aps@aol.com' <wilson99aps@aol.com>
Sent: Wed, Feb 11, 2015 2:46 pm
Subject: RE: Assignment for L&I

Steve,
Do you know when Seattle Shellfish opened their Savings Account Assignment with Heritage? I was
just told our language on that form has been in place since 2003.

Bryan Larson
360-902-1025
Washington State Department of Natural Resources
From: wilson99aps@aol.com [mailto:wilson99aps@aol.com]
Sent: Wednesday, February 11, 2015 2:25 PM
To: LARSON, BRYAN (DNR)
Subject: Fwd: Assignment for L&I
Bryan ~
Take a look at this document, it's very informative...and quite clearly states the (contractor, lessee, etc) is
the assignor; not the State.
Can you find an example of a current lease where there is an assignment of account that uses the exact
document you've provided to Heritage? At least I'd know another bank to speak to.

-----Original Message----From: Michelle Corral <Michelle.Corral@heritagebanknw.com>
To: 'wilson99aps@aol.com' <wilson99aps@aol.com>
Sent: Wed, Feb 11, 2015 1:56 pm
Subject: Assignment for L&I
Steve,
I thought that it may be helpful if you were able to see what other state departments use as their request
for assignment of account. I have attached the assignment of account that the Department of Labor and
Industries uses for your reference.
Thanks,

Michelle
Michelle Corral
VP Branch Manager
NMLS - 879030
Shelton Office
301 E Wallace Kneeland Blvd. Ste. 115
Shelton, WA 98584
Office:   (360) 426-4431 X82001
Direct:   (360) 570-7391
Fax:        (360) 426-4497
Michelle.Corral@HeritageBankNW.com

CONFIDENTIAL AND PROPRIETARY: This e-mail message is intended only for the use of the
individual or entity to which it is addressed and may contain information that is confidential. If the reader
is not the intended recipient, you are hereby notified that any dissemination, distribution, or copying of
this communication is strictly prohibited. If you have received this communication in error, please notify
us immediately by telephone, return this message to the address above and delete or destroy all copies.
From: itsupport@heritagebankwa.com [mailto:itsupport@heritagebankwa.com]
Sent: Wednesday, February 11, 2015 2:46 PM
To: Michelle Corral
Subject: Message from KMBT_C284e

From:
To:
Subject:
Date:

Eric Sparkman
LARSON, BRYAN (DNR)
Re: DNR geoduck leases
Thursday, October 30, 2014 7:53:11 AM

Bryan,
I was hoping for a description that would indicate the location of the lease. For example the
lease we have with DNR in Oakland Bay is:
Location: Block 320 and all of Blocks 321 through 331, Shelton Tidelands located within
portions of Government Lots 1 & 3 in Section 16, Township 20 North, Range 3 West, W, M
Mason County
The ones listed in your initial letters letter are:
Wilson Point (Located in front of a portion of Government Lot 2 within section 30, Township
20 North, Range 1 West, Willamette Meridian within parcel 231773).
Arcadia Point (Located in section 28, Township 20 North, Range 2 West, Willamette Meridian
on DNR parcel 2317125).
My problem is the DNR parcel 2317125 part - what is a DNR parcel and where can I find a
description or map of this parcel - and is it all of the parcel or just a subsection of it.
Some of the questions that come up are what is the lower parcel boundary? extreme low?,
some line?, what are the extent of the side boundaries? Is the Arcadia Point ones infront of
certain Mason County parcels?
Are you requireing a survey of the lease area? Or will it be staked out and known to all parties
at some point? Maybe a map with distances and refernce points would be the best way to
deal with it.
Eric
From: LARSON, BRYAN (DNR) <BRYAN.LARSON@dnr.wa.gov>
Sent: Thursday, October 30, 2014 7:36 AM
To: Eric Sparkman
Subject: RE: DNR geoduck leases
In our lease documents, the Description is as follows:
20-079922 Wilson Point- For the purpose of planting and harvesting intertidal Geoduck culture

utilizing the tube culture method.
20-091719 Arcadia Point- For the purpose of cultivation and harvesting of Geoduck clams.

Bryan Larson
360-902-1025
Washington State Department of Natural Resources
From: Eric Sparkman [mailto:esparkman@squaxin.us]
Sent: Wednesday, October 29, 2014 12:27 PM
To: LARSON, BRYAN (DNR)
Subject: DNR geoduck leases

Bryan,
Do you have an official description of the tidelands you plan on leasing to Steve Wilson and
Brian Allen,  like what will be used for the lease?
I need it for the harvest plans.
Eric

From:
To:
Subject:
Date:
Attachments:

wilson99aps@aol.com
LARSON, BRYAN (DNR)
Re: Documents
Tuesday, December 09, 2014 3:39:07 PM
Blind_Dog_2014_WA_DNR_Cert.pdf

Hi Bryan
Our insurance carrier mailed out the certificates (hopefully) -- it might still be in your internal mail system.
In the meantime, attached is a copy of what was snail mailed.
Thanks for the information on the SEPA. We'll cross our fingers that you don't get many comments back.
Cheers,
Vicki
-----Original Message----From: LARSON, BRYAN (DNR) (DNR) <BRYAN.LARSON@dnr.wa.gov>
To: 'wilson99aps@aol.com' <wilson99aps@aol.com>
Cc: PRUITT, BRAD (DNR) (DNR) <BRADFORD.PRUITT@dnr.wa.gov>
Sent: Tue, Dec 9, 2014 12:49 pm
Subject: RE: Documents

Steve,
We have not received the Insurance Certificate here in the office.
Brad is out of the office this week, but we were able to get all the documents into the SEPA
center and it was posted today. The comment period ends December 23rd at 4:30 pm.
Bryan

Bryan Larson
360-902-1025
Washington State Department of Natural Resources
From: wilson99aps@aol.com [mailto:wilson99aps@aol.com]
Sent: Monday, November 24, 2014 11:35 PM
To: LARSON, BRYAN (DNR)
Cc: PRUITT, BRAD (DNR)
Subject: Re: Documents
Bryan and Brad ~
Thanks for accepting many of our comments on the three documents. We reread the documents again
tonight and they appear to be complete and accurate, and should allow for a well conducted project.
Also, by the end of this week you should have received the insurance certification as requested. It was to
be mailed last Friday. Perhaps you could let us know when you have it in the file.
We want to thank you guys for moving ahead with the lease, and we'll do our best to make DNR satisfied

with the results.
Have a good holiday.
Steve

-----Original Message----From: LARSON, BRYAN (DNR) (DNR) <BRYAN.LARSON@dnr.wa.gov>
To: 'wilson99aps@aol.com' <wilson99aps@aol.com>; PRUITT, BRAD (DNR) (DNR)
<BRADFORD.PRUITT@dnr.wa.gov>
Sent: Mon, Nov 24, 2014 11:54 am
Subject: RE: Documents
Steve,
Here are the latest documents for you to look at, as we discussed during the phone call today.
Call with questions.
Bryan

Bryan Larson
360-902-1025
Washington State Department of Natural Resources
From: wilson99aps@aol.com [mailto:wilson99aps@aol.com]
Sent: Sunday, November 23, 2014 1:23 PM
To: LARSON, BRYAN (DNR); PRUITT, BRAD (DNR)
Subject: Re: Documents
Hi Bryan & Brad,
Turns out that I was able to convert these to Word documents myself, so I did. Hope that was OK.
Comments for your consideration are highlighted in yellow--I tried to make them as obvious as possible
so you wouldn't have to hunt for them.
Most of the comments or changes have to do with (1) spelling or location corrections, (2) making things
more consistent with our JARPA or SEPA or ACOE permit, (3) changing specific harvest references to
apply more broadly to farm activities, where appropriate (i.e., where we thought it was probably your
intent), and (4) noting where we didn't understand something.
We're sending this to both of you because some of this is SEPA related (Brad's ballpark) and some is
lease related (Bryan's ballpark) -- hope that works.
We'll be around all week (except for when we're stuffing ourselves on Thursday), so please call if our
comments are unclear or you want to talk anything over.
Thanks for giving us a chance to review these; appreciate it.
Vicki & Steve

-----Original Message----From: wilson99aps <wilson99aps@aol.com>
To: BRYAN.LARSON <BRYAN.LARSON@dnr.wa.gov>
Sent: Thu, Nov 20, 2014 2:08 pm
Subject: Re: Documents
Hi Bryan ~ We have reviewed the attachments and have some comments/edits for your consideration. It
would be easier to put them directly on the documents, rather than trying to explain them separately.
Would you be willing to send us Word versions that we could write on?
Thanks,
Vicki

-----Original Message----From: LARSON, BRYAN (DNR) (DNR) <BRYAN.LARSON@dnr.wa.gov>
To: wilson99aps <wilson99aps@aol.com>
Sent: Tue, Nov 18, 2014 10:19 am
Subject: Documents
Steve,
Here are the documents Brad called about this morning.
Call with questions if you have them.
Thanks,
Bryan

Bryan Larson
Shellfish Program Specialist
Washington State Department of Natural Resources
360-902-1025
bryan.larson@dnr.wa.gov
www.dnr.wa.gov

CONFIRMATION/CERTIFICATE OF INSURANCE
NAMED INSURED:

VESSEL:

CERTIFICATE HOLDER:

Blind Dog Enterprises, Ltd
DBA Arcadia Point Seafood
240 SE Arcadia Pt. Rd.
Shelton, WA 98584
2005 30’ Power Barge
2011 34’ Roberta Anne
2009 32’ Push Barge
2014 24’ Landing Craft
2000 20’ Pacific Skiff
1968 14’ Skiff
State of Washington
Department of Natural Resources, Aquatics Division
1111Washington Street SE, MS 47027
Olympia WA 98504-7027
In respects the following Parcel Named Insured is leasing from Certificate Holder:
Parcel Number 20-091719, Mason County, WA

LOSS PAYABLE:

Additional Assured?
Assured(s) and Order

Yes

No

ADDITIONAL
See Attached Additional Insured List – Additional Insured’s will be added to the
INSURED(S):
policy as their respective rights and interest may appear.
TERM:
Effective: 11/20/14 to 11/20/15 ~ 12:01AM, Pacific Standard Time
The insurance afforded is only with respect to such of the following coverage as are indicated by a specific
Amount of Insurance or the word “included” written opposite thereto. The limit of Underwriter’s liability
shall be the Amount of Insurance stated herein, subject to all the terms of the subscription policy(ies) and/or
cover note(s) having reference thereto.
Policy No.
OMH4603968
B5JH84244

OMH4603968
B5JH84244
TA002190d
OMH6662571
B5JH84243

Coverage
Hull and Machinery:
2005 30’ Power Barge Only
2011 34’ Roberta Anne Only
2014 24’ Landing Craft Only
Protection and Indemnity
(PLPD, All Vessels)
Maritime Employers Liability
Pollution
Marine General Liability

Amt of Insurance
$135,000.00
$185,000.00
$ 90,000.00
$1,000,000.00
$1,000,000.00
$1,000,000.00
$2,000,000 General Aggregate
$1,000,000 ProductsCompleted Aggregate Limit
$1,000,000 Personal &
Advertising Limit
$1,000,000 Each Occurrence
$50,000 Damage to Premises
Rented to You Limit (any one
premises)
$5,000 Medical Expense Limit
(any one person)

Deductible
$10,000.00
$10,000.00
$10,000.00
$5,000.00 BI
$10,000.00 PD
$10,000.00
Per Policy
$5,000.00 except
$10,000.00 for
Products /
Completed
Operations

Trading Warranty:

Warranted the insured vessel(s) be confined to the use and navigation of waters of Puget
Sound, Washington and connecting waterways. Permission must be granted by these
Underwriters for any extended navigation limits.

Lay-Up Warranty:

Warranted annual navigation.

Crew and
Employee
Exclusion:

*With respects Protection and Indemnity Policy only:
Warranted coverage for Crew and Employees are absolutely excluded.

Captain and
Owner Exclusion:

*With respects Protection and Indemnity Policy only:
Warranted coverage for Captain/Owner is absolutely excluded.

Diving Exclusion:

*With respects Protection and Indemnity Policy only:
Warranted coverage for Diving is absolutely excluded.

USLH Exclusion
(with respects
Protection and
Indemnity Policy):

No coverage is provided hereunder for injury to, illness of or death of crewmembers or
employees of the Assured; no liability attaches to these Assurers for any claim arising out
of liability imposed upon or assumed by the Assured under any Employer's Liability
law, any Worker's Compensation Act or law, Unemployment Compensation or
Disability law, Federal Longshoremen and Harbor Workers Act, Jones Act, or any similar
law or act, or by reason of liability based upon the relationship of master and servant.

Crew Warranty:

*With respects MEL Policy:
Warranted coverage is for Owners (restricted to Maintenance and Cure only), Employee
Crew and Employee Divers.

Underwriters:

Hull, P&I:

Great American Insurance Company (50%)
Atlantic Specialty Insurance Company (50%)
Pollution:
Great American Insurance Company
Maritime Employers Liability:
Underwriters at Lloyd’s through Osprey
Marine General Liability:
Atlantic Specialty Insurance Company

By:
Brown and Brown of WA, Inc.
dba Even Keel Maritime Solutions
1501 4th Avenue, Ste 2400, Seattle, WA 98101
Phone 206-956-1669 / Fax 206-956-9669

From:
To:
Cc:
Subject:
Date:

wilson99aps@aol.com
LARSON, BRYAN (DNR)
PRUITT, BRAD (DNR)
Re: Documents
Monday, November 24, 2014 11:34:51 PM

Bryan and Brad ~
Thanks for accepting many of our comments on the three documents. We reread the documents again
tonight and they appear to be complete and accurate, and should allow for a well conducted project.
Also, by the end of this week you should have received the insurance certification as requested. It was to
be mailed last Friday. Perhaps you could let us know when you have it in the file.
We want to thank you guys for moving ahead with the lease, and we'll do our best to make DNR satisfied
with the results.
Have a good holiday.
Steve

-----Original Message----From: LARSON, BRYAN (DNR) (DNR) <BRYAN.LARSON@dnr.wa.gov>
To: 'wilson99aps@aol.com' <wilson99aps@aol.com>; PRUITT, BRAD (DNR) (DNR)
<BRADFORD.PRUITT@dnr.wa.gov>
Sent: Mon, Nov 24, 2014 11:54 am
Subject: RE: Documents

Steve,
Here are the latest documents for you to look at, as we discussed during the phone call
today.
Call with questions.
Bryan

Bryan Larson
360-902-1025
Washington State Department of Natural Resources
From: wilson99aps@aol.com [mailto:wilson99aps@aol.com]
Sent: Sunday, November 23, 2014 1:23 PM
To: LARSON, BRYAN (DNR); PRUITT, BRAD (DNR)
Subject: Re: Documents
Hi Bryan & Brad,
Turns out that I was able to convert these to Word documents myself, so I did. Hope that was OK.
Comments for your consideration are highlighted in yellow--I tried to make them as obvious as possible

so you wouldn't have to hunt for them.
Most of the comments or changes have to do with (1) spelling or location corrections, (2) making things
more consistent with our JARPA or SEPA or ACOE permit, (3) changing specific harvest references to
apply more broadly to farm activities, where appropriate (i.e., where we thought it was probably your
intent), and (4) noting where we didn't understand something.
We're sending this to both of you because some of this is SEPA related (Brad's ballpark) and some is
lease related (Bryan's ballpark) -- hope that works.
We'll be around all week (except for when we're stuffing ourselves on Thursday), so please call if our
comments are unclear or you want to talk anything over.
Thanks for giving us a chance to review these; appreciate it.
Vicki & Steve

-----Original Message----From: wilson99aps <wilson99aps@aol.com>
To: BRYAN.LARSON <BRYAN.LARSON@dnr.wa.gov>
Sent: Thu, Nov 20, 2014 2:08 pm
Subject: Re: Documents
Hi Bryan ~ We have reviewed the attachments and have some comments/edits for your consideration. It
would be easier to put them directly on the documents, rather than trying to explain them separately.
Would you be willing to send us Word versions that we could write on?
Thanks,
Vicki

-----Original Message----From: LARSON, BRYAN (DNR) (DNR) <BRYAN.LARSON@dnr.wa.gov>
To: wilson99aps <wilson99aps@aol.com>
Sent: Tue, Nov 18, 2014 10:19 am
Subject: Documents
Steve,
Here are the documents Brad called about this morning.
Call with questions if you have them.
Thanks,
Bryan

Bryan Larson
Shellfish Program Specialist
Washington State Department of Natural Resources
360-902-1025
bryan.larson@dnr.wa.gov
www.dnr.wa.gov

From:
To:
Subject:
Date:
Attachments:

wilson99aps@aol.com
LARSON, BRYAN (DNR); PRUITT, BRAD (DNR)
Re: Documents
Sunday, November 23, 2014 1:23:02 PM
Arcadia_Exhibit_B_-_Worksheet, Comments.doc
mdns_Draft_Arcadia_Seafood_10-22-14,Comments.doc
Summ_of_Find_Draft_Arcadia_Seafood_10-22-14, Comments.doc

Hi Bryan & Brad,
Turns out that I was able to convert these to Word documents myself, so I did. Hope that was OK.
Comments for your consideration are highlighted in yellow--I tried to make them as obvious as possible
so you wouldn't have to hunt for them.
Most of the comments or changes have to do with (1) spelling or location corrections, (2) making things
more consistent with our JARPA or SEPA or ACOE permit, (3) changing specific harvest references to
apply more broadly to farm activities, where appropriate (i.e., where we thought it was probably your
intent), and (4) noting where we didn't understand something.
We're sending this to both of you because some of this is SEPA related (Brad's ballpark) and some is
lease related (Bryan's ballpark) -- hope that works.
We'll be around all week (except for when we're stuffing ourselves on Thursday), so please call if our
comments are unclear or you want to talk anything over.
Thanks for giving us a chance to review these; appreciate it.
Vicki & Steve

-----Original Message----From: wilson99aps <wilson99aps@aol.com>
To: BRYAN.LARSON <BRYAN.LARSON@dnr.wa.gov>
Sent: Thu, Nov 20, 2014 2:08 pm
Subject: Re: Documents
Hi Bryan ~ We have reviewed the attachments and have some comments/edits for your consideration. It
would be easier to put them directly on the documents, rather than trying to explain them separately.
Would you be willing to send us Word versions that we could write on?
Thanks,
Vicki

-----Original Message----From: LARSON, BRYAN (DNR) (DNR) <BRYAN.LARSON@dnr.wa.gov>
To: wilson99aps <wilson99aps@aol.com>
Sent: Tue, Nov 18, 2014 10:19 am
Subject: Documents
Steve,
Here are the documents Brad called about this morning.

Call with questions if you have them.
Thanks,
Bryan

Bryan Larson
Shellfish Program Specialist
Washington State Department of Natural Resources
360-902-1025
bryan.larson@dnr.wa.gov
www.dnr.wa.gov

Arcadia Point Seafoods (no ‘s’)
PLAN OF OPERATIONS
EXHIBIT B

1.

DESCRIPTION OF PERMITTED USE
A.
Existing Improvements. None
B.

Proposed Improvements. Cultivate 1.22 acres of Geoduck Clams for
commercial harvest and sale. The length of a single cycle from initial planting to
final harvest may be as short as six years or long as nine years, followed by
repeated growing and harvest cycles as allowed by permits and lease.
To protect juvenile Geoduck clams from predators, 4 in. diameter by 10 in. long
PVC tubes will be pushed vertically into the beach substrate at a density not to
exceed one tube per square foot. Approximately 3 in. to 5 in. of the tubes are
exposed above the surface of the sand. The juvenile clams will be put into the
tubes and individual mesh caps will be placed over the end of each tube and
secured with a specialized rubber band containing the compound EPDM to
withstand UV light and saltwater. The tubes and mesh caps act as barriers to the
numerous predators in the intertidal zone. Placement of the tubes, seed in the
tubes, and mesh caps/bands over the tubes will be done by hand. After the tubes
have been planted and capped, they may be covered with a 40 ft.x 40 ft. squares
of area netting as a containing measure and/or for predator discouragement.
During placement, the netting is pinned to the sand with 24 in. long hairpin
shaped rebar spaced every five feet around the perimeter. These improvements
typically stay in place for 18-24 months 2 years before being removed.

2.

SURVEYS.
A.

3.

Tenant shall visually inspect the farm harvest area for presence of herring
spawn using the herring egg photographs at
http://www.flickr.com/photos/wastatednr/sets/72157630049550012 for
reference] prior to conducting any operations during the herring spawning
window of January 15 to March 31. February 15 to April 14.
i. If herring eggs are present on the property, Tenant must immediately
notify DNR and cease all harvesting and maintenance activity for a
period of 14 days.
ii. After 14 days, Tenant may conduct a follow up herring spawn survey or
inspection. If no herring eggs are present Tenant may begin harvesting
and maintenance activities without further notice to DNR.

OPERATIONS.

Aquatic Lands Aquaculture Lease
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A. Tenant shall design and secure predator exclusion and fencing [we don’t use
fencing if it matters] devices so they do not break free and litter surrounding
areas.
B. Tenant shall remove predator exclusion devices as soon as practical.
C. Tenant shall remove any litter or debris from the Property before the next
incoming tide, and when each day’s farm activities are harvest is completed.
Tenant shall secure materials such as bags, tools, markers, rebar, or nets and
not store them for longer than seven days in intertidal areas.
D. Tenant shall identify and regularly patrol areas where debris accumulates
because of prevailing winds, currents, or other cause. Tenant shall retrieve any
litter or debris that escapes the farm operation and, if necessary, shall employ
divers in deeper water.
E. Tenant shall use non-lethal predator control methods such as exclusion,
relocation, and other physical deterrents when feasible.
F. Beach access routes to shellfish aquaculture leaseholds for vehicles, equipment or
personnel on foot will be established to minimize impacts to sensitive aquatic
resources, such as forage fish spawning areas and aquatic vegetation. Specific
access methods will be defined by the tenant in conjunction with DNR and
designated in the lease.
G. For hydraulic harvest methods Tenant shall:
[i
Operate temporary harvest water pumps waterward of the deepest
occurrence of aquatic vegetation.] [We don’t understand this one;
not sure it’s necessary.]
i.
Anchor temporary harvest water pumps in shallow water only if no
submerged vegetation is present.
ii.
Use pump intake screens in accordance with NMFS and WDFW
criteria to minimize potential entrainment of aquatic organisms.
iii.
Harvest only with hand held low-pressure water-jets limited to 100 psi
with a nozzle inside tip diameter of 5/8-inch or less.
iv.
Conduct all harvesting so it does not exceed state turbidity standards
established by the Washington State Department of Ecology (WAC
173-201A-210).
v.
For steeper gradient tidelands, take protective measures at each
harvest point for sediment containment with either sand-filled cloth
tubes or another DNR approved method.

Aquatic Lands Aquaculture Lease
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4.

GENERAL OPERATIONS.
A.
Tenant shall minimize noise from pumps, generators, and other mechanical
devices, radios, etc. to not exceed the State noise standard for residential
areas of [missing something?] (WAC 173-60-040).
[Note FYI: Authority for noise abatement and control in Washington State is with local
government. For areas of the state that have adopted a local ordinance, such as Mason County, it
takes precedence over the state noise law. Mason County has general noise standards as well as
watercraft standards. These standards are in Mason County Code of Ordinances, Title 9, Chapter
9.36, Noise Control. To be consistent with state law, you could change this condition to have us
operate according to Mason County’s noise ordinances, and then cite the Mason County code.
There are so many different things in the code we doubt you’d want to try and list them all, but
citing the code should do it.]

B.

Tenant shall minimize nighttime lighting for safe and efficient operations and
to not unnecessarily illuminate the surrounding environment.

C.

Tenant shall prepare a contingency plan for addressing petroleum product
toxic material spills in the intertidal area, and provide a copy to the
Department of Natural Resources.

D.

Tenant shall provide the following reference materials to employees working
on the Property and train them to identify Herring spawn and understand
standards for bilge water, sewage, and spill cleanup in marine waters:
i.
Herring:
http://www.pugetsoundnearshore.org/technical_papers/marine_fish.p
df
http://www.flickr.com/photos/wastatednr/sets/72157630049550012
ii.
Bilge Water:
http://www.ecy.wa.gov/programs/wq/nonpoint/CleanBoating/fuel.htm
l
iii.
Sewage:
http://www.ecy.wa.gov/programs/wq/nonpoint/CleanBoating/sewage.
html
iv.
Spill Cleanup:
http://www.ecy.wa.gov/programs/wq/nonpoint/CleanBoating/laws.ht
ml
[v.
The contingency plan for addressing petroleum spills.

E.

Tenant shall maintain spill prevention kits that include absorbent materials
for all equipment on site to address spills of hydraulic fluids and fuels from
vessels, vehicles, and other equipment. Tenant shall notify DNR and
appropriate agencies of any spills in accordance with the Lease.
Tenant shall:
i.
Routinely service all equipment to prevent loss of harmful fluids
including any hydraulic fluid or petroleum product.

Aquatic Lands Aquaculture Lease
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ii.
F.

Document inspections in writing.

At DNR’s written request, or annually on the Lease commencement
anniversary date, [We’d rather provide information at your request—that
way it ensures you are getting what you need and we aren’t doing
unnecessary reporting.] Tenant shall provide the following records on
operations unless stated otherwise in writing. The records shall include GPS
coordinates using the NAD 83 coordinate system and noted in decimal
degrees that depict the location(s) and extent(s) of the farm site(s).
Tenant shall provide:
i.
Harvest records including weight and species. [Seems duplicative
of ii below unless we are not understanding what is wanted.]
ii.
Harvest total weights and total harvest dollar value of farmed
products.
iii.
Records for the timing, location, number, type, and description of
predator protection installations.
iv.
Records for geoduck, seed planting numbers, locations, dates, and
sizes.
v.
Records for survivor rates and growth data by location and year-class
from farm inspections during grow out.
vi.
Vehicle leak inspection records.

Aquatic Lands Aquaculture Lease
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DRAFT
MITIGATED DETERMINATION OF NONSIGNIFICANCE
Description of proposal: The Washington Department of Natural Resources (WDNR) proposes to issue a lease,
agreement (No. 20-091719) with Blind Dog Enterprises, dba Arcadia Point Seafood (Arcadia Seafood) [The shortened
name makes it too easy to confuse us with other companies in the area with similar names and our legal name is Arcadia
Point Seafood. Are you OK with not using the short version?], to allow planting, maintenance, grow out, and harvest of
geoduck clams located on approximately 1.2 acre of tidelands in Totten Inlet. The state-owned aquatic lands front a
portion of Government Lot 2, in Section 18 28, Township 21 20 North, Range 1 2 West, W.M., in Mason County,
Washington. Term of the lease is proposed to be 10 years. Juvenile geoduck would be planted in PVC tubes, covered by
nets, and grown-out until harvested as they reach market size in approximately seven years. The harvest would be done
by beach crews (at low tide), or by divers (when the tract is covered in water). Harvest would be conducted by using
low pressure hydraulic wands. Harvest activities would include the use of a diesel powered barge, smaller outboard
gasoline powered boats, and pumps. The current proposal is part of a limited "pilot" program for assessing the viability
of conducting geoduck aquaculture on state-owned tidelands. Additional information about the proposal can be found in
the attached document titled WDNR Summary of Findings.

Description of mitigation: The following mitigation shall be implemented by the proponent as a condition of
the proposed WDNR Lease:
•
•

•

•

•

•

•

For hydraulic harvest, tenant shall harvest only with hand held low-pressure water-jets limited to 100 psi with
a nozzle inside tip diameter of 5/8-inch or less, and conduct all harvesting so it does not exceed state turbidity
standards established by the Washington State Department of Ecology (WAC 173-201A-210).
Access to the site for farm operations shall be from the water only (not the uplands). But if farm operations do
require access from the uplands, beach access routes to shellfish aquaculture leaseholds for vehicles, equipment
or personnel on foot will be established to minimize impacts to sensitive aquatic resources, such as forage fish
spawning areas and aquatic vegetation. Specific access methods will be defined by the tenant in conjunction with
DNR and designated in the lease.
Tenant shall conduct herring spawn surveys or tenant shall visually inspect the harvest farm area for
presence of herring spawn using the herring egg photographs
at: https://www.flickr.com/photos/wastatednr/sets/72157630049550012
for reference prior to conducting any operations during the herring spawning window of January 15 to March
31. If herring eggs are present on the property, tenant must immediately notify DNR and cease all harvesting
and maintenance activity for a period of 14 days. After 14 days, tenant may conduct a follow up herring spawn
survey or inspection. If no herring eggs are present Tenant may begin harvesting and maintenance activities
without further notice to DNR.
Tenant shall design and secure predator exclusion and fencing devices [we don’t use fencing in case it matters]
so they do not break free and litter surrounding areas. Tenant shall remove any litter or debris from the Property
before the next incoming tide, and when each day’s farm activities are harvest is completed. Tenant shall
secure materials such as bags, tools, markers, rebar, or nets and not store them for longer than seven days in
intertidal areas. Tenant shall identify and regularly patrol areas where debris accumulates because of prevailing
winds, currents, or other cause, and retrieve any litter or debris that escapes the farm operation and, if
necessary, shall employ divers in deeper water.
Tenant shall maintain spill prevention kits that include absorbent materials for all equipment on site to address
spills of hydraulic fluids and fuels from vessels, vehicles, and other equipment. Tenant shall notify DNR and
appropriate agencies of any spills in accordance with the Lease. Tenant shall routinely service all equipment
to prevent loss of harmful fluids and including any hydraulic fluid or petroleum product, and document
inspections in writing
Tenant shall minimize nighttime lighting for safe and efficient operations and to not unnecessarily illuminate
the surrounding environment.

Tenant shall minimize noise from pumps, generators, and other mechanical devices, radios, etc. to not
exceed the State noise standard for residential areas of [something missing?] (WAC 173-60-040).]
[Note FYI: Authority for noise abatement and control in Washington State is with local government.
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For areas of the state that have adopted a local ordinance, such as Mason County, it takes precedence
over the state noise law. Mason County has general noise standards as well as watercraft standards.
These standards are in Mason County Code of Ordinances, Title 9, Chapter 9.36, Noise Control. To
be consistent with state law, you could change this condition to have us operate according to Mason
County’s noise ordinances, and then cite the Mason County code. There are so many different things
in the code we doubt you’d want to try and list them all, but citing the code should do it.]
Proponent: Blind Dog Enterprises, dba Arcadia Point Seafood , 240 SE Arcadia Point Road, SE 130 Lynch
Road, Shelton, Washington 98584
Location of proposal, including street address, if any: The state managed tidelands proposed to be
farmed harvested front a portion of Government Lot 2, in Section 28 18, Township 20 21 North, Range 2 1 West, W.M.
in Mason County. See Attached vicinity map.
Lead agency: Department of Natural Resources
The lead agency for this proposal has determined that it does not have a probable significant adverse impact on
the environment if mitigation measures are used. An environmental impact statement (EIS) is not required
under RCW 43.21C.030 (2) (c). This decision was made after review of a completed environmental checklist
and other information on file with the lead agency. This information is available to the public on request.

This MDNS is issued under WAC 197-11-340(2); the lead agency will not act on this proposal for 14 days
from
. Comments must be submitted by
.
Responsible official: Kristin Swenddal
Position/title: Aquatics Division Manager
Address:
1111Washington St. SE
PO Box 47027
Olympia, WA 98504-7027
Date

There is no agency SEPA appeal.
Attachment

Signature

Phone: (360) 902-1100
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WDNR Summary of Findings
Geoduck Clam Farm Proposal - SEPA Environmental Review
Project Description:
The Department of Natural Resources (DNR) is considering a ten (10) year lease to allow
planting, maintenance, grow out, and harvest of an approximately 1.2 acre geoduck aquaculture
farm in Totten Inlet, Mason County, Washington. The proposal is part of a limited "pilot"
program for assessing the viability of conducting geoduck aquaculture on state-owned tidelands.
The lease area would be located between approximately +1.5' and -4.5' in tidal elevation, and
would include installation of predator protection devices, including PVC tubes and netting. The
predator protection devices would be used to protect juvenile geoduck for the first 2 to 4 years
18-24 months until they are able to more naturally fend off predators. The tubes and nets are to
be removed when no longer needed. After grow-out, the geoduck would be harvested by beach
crews at low tide, or by divers at high tide as they reach market size in approximately 7 6 years.
Both beach crews and divers would harvest geoduck using low pressure hydraulic wands. The
water would be injected into the substrate adjacent to each geoduck. Geoduck would be
individually pulled from the substrate by hand, placed in tote baskets, and transferred to a barge
or scow moored in deep water and then be transported by boat to nearby Arcadia Point boat
launch. The frequency, magnitude and timing of harvest events would be determined by multiple
factors including weather, market demand, PSP closures, or other environmental factors. Harvest
activities could include the use of a diesel powered barge, smaller outboard gasoline powered
boats, and pumps. Additional geoduck seed would be authorized to be planted during the term of
the lease. A three acre pocket estuary is located on private lands to the west of the proposed
geoduck farm. A small intermittent stream drains from the estuary north of the proposed lease
area. To ensure ingress and egress is maintained for habitat purposes and recreational use, DNR
would not lease any additional tidelands north of the proposed lease boundary as shown in the
attached stewardship map.
Lands in the higher inter-tidal, shoreward of the proposed lease area, are privately owned leaving
no access from the shoreline for public use or for farm operations by the proponent. If crews do
access the farm from the uplands, an access plan would be required to reduce impacts on nearshore habitat. The proponent does not plan to use vehicles on the tidelands.

Key Findings:
The use of the low pressure hoses and a hydraulic wand system to extract geoduck, and the
movement of hydraulic hoses used to support the harvest operation, poses a moderate risk of
temporarily increasing turbidity in the water column and disturbing the benthic community. Due
to the lack of vegetation in the area of the farm operation, there is little risk of impacts to
vegetation. No native eelgrass (Zostera marina or Zostera japonica) [conforms to ACOE NWP
48 language and is consistent with our JARPA] has been found on the proposed lease site. The
nearest documented forage fish spawning habitat is more than 300 feet from the area of
operations. There is the potential for impacting forage fish habitat if crews were to frequently
access the farm from the uplands in areas where forage fish spawn. Herring are documented to
spawn within one mile of the proposed farm site, and are known to spawn on structures including
aquaculture improvements such as predator control net and tubes. Maintenance or removal of
predator control improvements could impact herring spawn when eggs are present. Use of vessel
motors, pump motors, and hydraulic systems offer some potential of petroleum spillage and
discharge of exhaust. Work accomplished after dark may cause additional light or glare from
artificial lighting. Hydraulic pumps and other combustion motors may increase short term noise
levels while in operation. Aesthetic impacts are expected during the time when predator control
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devices (net and tubes) are in place during the first 18-24 months 3-4 years. Very little visual
impacts would remain once predator control netting and tubes have been removed. The presence
of predator control devices and work crews on the tidelands increases the risk of incorporating
refuse into the aquatic ecosystem. As the proprietary manager of the farm harvest site, WDNR
will incorporate required mitigation measures into the use authorization agreement for the
proposed use. See potential impacts and required mitigation below.
Other permits and approvals are needed: Nationwide Permit 48 – Army Corps of Engineers,
Commercial Shellfish License and Harvest Site Certification – Department of Health, and
WDFW Aquatic Farm Registration.
WDNR reviewed the information submitted by the proponent with the SEPA Checklist. Based
on this review, WDNR staff determined that the project, as proposed, will not have a probable
significant adverse impact on the environment if the following specific mitigation measures are
implemented.

Potential Impacts and Required Mitigation:
The following bullets list potential impacts identified by WDNR during the environmental review
process and also include required measures for mitigation:
•

•

•

Harvesting geoduck by hydraulic wand requires pumping sea water into the substrate to
loosen and allow the geoduck to be removed. This method of harvest and the movement
of hydraulic hoses may increase sediment re-suspension, turbidity, and have an impact on
benthic organisms within the vicinity of the harvest site. Increased sediment resuspension and turbidity could alter sediment composition and negatively affect biota.
Recovery rates of benthic organisms following physical disturbance depend on a variety
of physical, chemical, and biological factors. Harvest shall only be undertaken using
low-pressure water-jets with a nozzle inside tip diameter of 5/8-inch or less. The nozzles
shall be hand-held and controlled by the operator. The nozzle pressure must be limited to
100 psi (as measured at the pump). Harvesting shall be conducted in a manner manor not
to exceed state turbidity standards established by the State Department of Ecology (WAC
173-201A-210).
Harvest activity Farming activities [Believe you want this bullet to refer to more than just
harvesting?] should be conducted from the water only to reduce foot traffic across
potential forage fish habitat, aquatic vegetation, and the benthic community on aquatic
lands adjacent to the geoduck tract. If crew access is necessary from the upland, beach
access routes will be established to minimize impacts to sensitive aquatic resources, such
as fish spawning areas and aquatic vegetation. The proponent shall conduct herring
spawn surveys or visually inspect the farm harvest area for presence of herring eggs prior
to conducting any maintenance or harvesting during the herring spawning window of
January 15 to March 31. If herring eggs are present, operations shall cease for a period of
14 days. After 14 days the proponent may conduct a follow up herring spawn survey or
inspection. If no herring eggs are present the proponent may begin harvesting and
maintenance activities.
There is potential for predator control devices, refuse, and other materials to be lost
resulting from activity at the site. The proponent shall remove any litter or debris from
the lease area before the next incoming tide, and when each day’s harvest is farm
activities are completed. Tenant shall secure materials such as bags, tools, markers,
rebar, or nets and not store them for longer than seven days in intertidal areas. Predator
exclusion devices such as
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•

•
•

nets or PVC pipe must be installed securely so they do not break free and litter
surrounding areas, and the proponent shall patrol areas where debris accumulates and
retrieve any debris that escapes the farm operation.
This project will result in short-term risk of petroleum spill and outboard motor and/ or
barge exhaust during maintenance and harvesting operations. The proponent shall
routinely service all equipment to prevent loss of harmful fluids including any hydraulic
fluid or petroleum product, and maintain spill prevention kits that include absorbent
materials for all equipment on site to address spills of hydraulic fluids and fuels from
vessels, vehicles, and other equipment. Tenant shall notify DNR and appropriate agencies
of any spills in accordance with the Lease. The proponent shall prepare a contingency
plan for addressing petroleum product toxic material spills in the intertidal area.
Proponents shall minimize nighttime lighting to only that necessary for safe and efficient
operations and not unnecessarily illuminate the surrounding environment.
There would be short term noise from maintenance and harvesting activities that could
potentially result in periodic disruption to shoreline property owners. The proponent
shall minimize noise from pumps, generators, and other mechanical devices, radios, etc.
The State noise standard for residential areas is 55 dBA (WAC 173-60-040) and it shall
not be exceeded. [Note FYI: Authority for noise abatement and control in

Washington State is with local government. For areas of the state that have
adopted a local ordinance, such as Mason County, it takes precedence over the
state noise law. Mason County has general noise standards as well as watercraft
standards. These standards are in Mason County Code of Ordinances, Title 9,
Chapter 9.36, Noise Control. To be consistent with state law, you could change
this condition to have us operate according to Mason County’s noise ordinances,
and then cite the Mason County code. There are so many different things in the
code we doubt you’d want to try and list them all, but citing the code should do
it.]
Remaining Impacts:
It is expected that the mitigation measures described above will adequately protect the natural
environment and limit aesthetic impacts.

Responsible official: Kristin Swenddal
Position/title: Aquatics Division Manager
Address:
1111 Washington St. SE
PO Box 47027
Olympia, WA 98504-7027

Attachment: Map

Phone: (360) 902-1100

From:
To:
Subject:
Date:

wilson99aps@aol.com
LARSON, BRYAN (DNR)
Re: Documents
Thursday, November 20, 2014 2:08:10 PM

Hi Bryan ~ We have reviewed the attachments and have some comments/edits for your consideration. It
would be easier to put them directly on the documents, rather than trying to explain them separately.
Would you be willing to send us Word versions that we could write on?
Thanks,
Vicki

-----Original Message----From: LARSON, BRYAN (DNR) (DNR) <BRYAN.LARSON@dnr.wa.gov>
To: wilson99aps <wilson99aps@aol.com>
Sent: Tue, Nov 18, 2014 10:19 am
Subject: Documents
Steve,
Here are the documents Brad called about this morning.
Call with questions if you have them.
Thanks,
Bryan

Bryan Larson
Shellfish Program Specialist
Washington State Department of Natural Resources
360-902-1025
bryan.larson@dnr.wa.gov
www.dnr.wa.gov

From:
To:
Subject:
Date:

wilson99aps@aol.com
LARSON, BRYAN (DNR)
Re: Documents
Tuesday, December 16, 2014 12:22:48 PM

Hi Bryan ~
Interesting timing on your email.... 30 minutes after yours, we got the Squaxin's proposed harvest
agreement. I sent a note back to Eric asking if they would mind including in the agreement the
calculations for arriving at the annual poundage due to the tribe. As it stands now, I believe they are
using an average weight per duck of over three pounds, which may be high for inter-tidal. And since
there was no purge harvest for this beach, there isn't any data to work from.
Either way, the poundage for this beach isn't significant and we'll sign the harvest agreement. However,
I'm a little uneasy that DNR and the tribe agreed the number of ducks on the beach met the minimum
threshold, because we don't believe it's true. We have concern that down the road they will say all the
beaches we've farmed for years would have met the threshold, and use an excessive weight to calculate
a payment to the tribe. I hate setting precedent.
I'll let you know when we've got a signed agreement; it shouldn't be too long.
Steve

-----Original Message----From: LARSON, BRYAN (DNR) (DNR) <BRYAN.LARSON@dnr.wa.gov>
To: 'wilson99aps@aol.com' <wilson99aps@aol.com>
Sent: Mon, Dec 15, 2014 3:30 pm
Subject: RE: Documents

Steve and Vicki,
I want to follow up on where you guys are at in working out the Tribal Sharing plan with the
Squaxin Tribe.
We will need that to be finalized and part of the lease when we start putting everything
together.
Thanks,
Bryan

Bryan Larson
360-902-1025
Washington State Department of Natural Resources
From: wilson99aps@aol.com [mailto:wilson99aps@aol.com]
Sent: Tuesday, December 09, 2014 3:39 PM
To: LARSON, BRYAN (DNR)
Subject: Re: Documents
Hi Bryan

Our insurance carrier mailed out the certificates (hopefully) -- it might still be in your internal mail system.
In the meantime, attached is a copy of what was snail mailed.
Thanks for the information on the SEPA. We'll cross our fingers that you don't get many comments back.
Cheers,
Vicki
-----Original Message----From: LARSON, BRYAN (DNR) (DNR) <BRYAN.LARSON@dnr.wa.gov>
To: 'wilson99aps@aol.com' <wilson99aps@aol.com>
Cc: PRUITT, BRAD (DNR) (DNR) <BRADFORD.PRUITT@dnr.wa.gov>
Sent: Tue, Dec 9, 2014 12:49 pm
Subject: RE: Documents
Steve,
We have not received the Insurance Certificate here in the office.
Brad is out of the office this week, but we were able to get all the documents into the SEPA center and it
was posted today. The comment period ends December 23rd at 4:30 pm.
Bryan

Bryan Larson
360-902-1025
Washington State Department of Natural Resources
From: wilson99aps@aol.com [mailto:wilson99aps@aol.com]
Sent: Monday, November 24, 2014 11:35 PM
To: LARSON, BRYAN (DNR)
Cc: PRUITT, BRAD (DNR)
Subject: Re: Documents
Bryan and Brad ~
Thanks for accepting many of our comments on the three documents. We reread the documents again
tonight and they appear to be complete and accurate, and should allow for a well conducted project.
Also, by the end of this week you should have received the insurance certification as requested. It was to
be mailed last Friday. Perhaps you could let us know when you have it in the file.
We want to thank you guys for moving ahead with the lease, and we'll do our best to make DNR satisfied
with the results.
Have a good holiday.
Steve

-----Original Message----From: LARSON, BRYAN (DNR) (DNR) <BRYAN.LARSON@dnr.wa.gov>

To: 'wilson99aps@aol.com' <wilson99aps@aol.com>; PRUITT, BRAD (DNR) (DNR)
<BRADFORD.PRUITT@dnr.wa.gov>
Sent: Mon, Nov 24, 2014 11:54 am
Subject: RE: Documents
Steve,
Here are the latest documents for you to look at, as we discussed during the phone call today.
Call with questions.
Bryan

Bryan Larson
360-902-1025
Washington State Department of Natural Resources
From: wilson99aps@aol.com [mailto:wilson99aps@aol.com]
Sent: Sunday, November 23, 2014 1:23 PM
To: LARSON, BRYAN (DNR); PRUITT, BRAD (DNR)
Subject: Re: Documents
Hi Bryan & Brad,
Turns out that I was able to convert these to Word documents myself, so I did. Hope that was OK.
Comments for your consideration are highlighted in yellow--I tried to make them as obvious as possible
so you wouldn't have to hunt for them.
Most of the comments or changes have to do with (1) spelling or location corrections, (2) making things
more consistent with our JARPA or SEPA or ACOE permit, (3) changing specific harvest references to
apply more broadly to farm activities, where appropriate (i.e., where we thought it was probably your
intent), and (4) noting where we didn't understand something.
We're sending this to both of you because some of this is SEPA related (Brad's ballpark) and some is
lease related (Bryan's ballpark) -- hope that works.
We'll be around all week (except for when we're stuffing ourselves on Thursday), so please call if our
comments are unclear or you want to talk anything over.
Thanks for giving us a chance to review these; appreciate it.
Vicki & Steve

-----Original Message----From: wilson99aps <wilson99aps@aol.com>
To: BRYAN.LARSON <BRYAN.LARSON@dnr.wa.gov>
Sent: Thu, Nov 20, 2014 2:08 pm
Subject: Re: Documents
Hi Bryan ~ We have reviewed the attachments and have some comments/edits for your consideration. It
would be easier to put them directly on the documents, rather than trying to explain them separately.
Would you be willing to send us Word versions that we could write on?

Thanks,
Vicki

-----Original Message----From: LARSON, BRYAN (DNR) (DNR) <BRYAN.LARSON@dnr.wa.gov>
To: wilson99aps <wilson99aps@aol.com>
Sent: Tue, Nov 18, 2014 10:19 am
Subject: Documents
Steve,
Here are the documents Brad called about this morning.
Call with questions if you have them.
Thanks,
Bryan

Bryan Larson
Shellfish Program Specialist
Washington State Department of Natural Resources
360-902-1025
bryan.larson@dnr.wa.gov
www.dnr.wa.gov

From:
To:
Subject:
Date:

Wilson99aps
LARSON, BRYAN (DNR)
Re: Myers NWP 48
Thursday, January 29, 2015 4:27:10 PM

Thanks Bryan We have a call tomorrow with P&C to talk about whether to push back on the Corps re doing
a BE. If we decide to be nice we can probably get it all done in a short time.
I just don't feel like playing nice.
Sent from my Verizon Wireless 4G LTE DROID
"LARSON, BRYAN (DNR)" <BRYAN.LARSON@dnr.wa.gov> wrote:

Just a quick update before the weekend.

I called Michelle this week and left her a message to give me a call to discuss the paperwork. She has
either been busy or out of the office. If I don’t hear back from her on Monday, I will call her back.

Bryan Larson
360-902-1025
Washington State Department of Natural Resources

From: LARSON, BRYAN (DNR)
Sent: Monday, January 26, 2015 10:39 AM
To: 'wilson99aps@aol.com'
Subject: RE: Myers NWP 48

Yes,

That is what I am still working on.

Bryan Larson
360-902-1025
Washington State Department of Natural Resources

From: wilson99aps@aol.com [mailto:wilson99aps@aol.com]
Sent: Monday, January 26, 2015 9:58 AM
To: LARSON, BRYAN (DNR)
Subject: Re: Myers NWP 48

I can't tell from looking at the email exchange if my phone forwarded Michelle's attachment to you. Did
you see her comments?

-----Original Message----From: LARSON, BRYAN (DNR) (DNR) <BRYAN.LARSON@dnr.wa.gov>
To: 'Wilson99aps' <wilson99aps@aol.com>
Sent: Mon, Jan 26, 2015 9:45 am
Subject: RE: Myers NWP 48

Steve,

I can answer one of the question from what I found out this morning.

Here is your out so to speak:

“The Assignor shall provide thirty (30) days’ notice to State prior to closing the account and
shall procure another form of security so there is no lapse of security.”

As long as you can provide coverage during the lease, you can close the account at any time. This
also allows you to cancel at the end of the lease.

For the back question, I am going to have to dig a little deeper.

Bryan

Bryan Larson
360-902-1025
Washington State Department of Natural Resources

From: Wilson99aps [mailto:wilson99aps@aol.com]
Sent: Friday, January 23, 2015 1:32 PM
To: LARSON, BRYAN (DNR)
Subject: Fwd: Myers NWP 48

Hi Bryan
Got back the attached email from Heritage bank, addressing the same comment we sent to you
earlier.
Perhaps you can check with someone in your agency that&apos;s been through one of these
before....not sure your assist AG has done one.

At least we have plenty of time to solve this now...

Steve

Sent from my Verizon Wireless 4G LTE DROID

-------- Original Message -------Subject: FW: Myers NWP 48
From: Michelle Corral <Michelle.Corral@heritagebanknw.com>
To: "'wilson99aps@aol.com'" <wilson99aps@aol.com>
CC:

From:
To:
Subject:
Date:

wilson99aps@aol.com
LARSON, BRYAN (DNR)
Re: Parcel
Tuesday, May 20, 2014 10:08:56 AM

Thanks Bryan. Appreciate it.
-----Original Message----From: LARSON, BRYAN (DNR) (DNR) <BRYAN.LARSON@dnr.wa.gov>
To: wilson99aps <wilson99aps@aol.com>
Cc: PRUITT, BRAD (DNR) (DNR) <BRADFORD.PRUITT@dnr.wa.gov>
Sent: Mon, May 19, 2014 1:28 pm
Subject: Parcel

Steve,
The parcel number for that tract is 2317125 in the DNR records. I do not know if that
correlates to the County records or not.
Bryan
Bryan Larson
360-902-1025
Washington State Department of Natural Resources
From: LARSON, BRYAN (DNR)
Sent: Tuesday, April 22, 2014 11:28 AM
To: 'wilson99aps@aol.com'
Cc: PRUITT, BRAD (DNR)
Subject: RE: Questions

Steve,
Can you call me at my desk when you get the chance? I need to talk with you about the
April 29th site visit.
Thanks,
Bryan

Bryan Larson
360-902-1025
Washington State Department of Natural Resources
From: LARSON, BRYAN (DNR)
Sent: Thursday, March 06, 2014 8:38 AM
To: 'wilson99aps@aol.com'
Cc: PRUITT, BRAD (DNR)
Subject: RE: Questions

Steve.

I am back in the office, call me when you have time.
Thanks,
Bryan

Bryan Larson
360-902-1025
Washington State Department of Natural Resources
From: wilson99aps@aol.com [mailto:wilson99aps@aol.com]
Sent: Tuesday, March 04, 2014 2:47 PM
To: LARSON, BRYAN (DNR)
Cc: PRUITT, BRAD (DNR)
Subject: Re: Questions
Hi Bryan ~
I'm so late in getting back to you on your questions that I thought I'd just give you a call, but I found you're
at the SG conference. I hope there's a lot of interesting info.
I'll give you a call soon to pick up the conversation about the Arcadia Point site, but so you know, we're
just wrapping up a BE for the Corps for a new beach in Totten Inlet, and now we're ready to move on to
the DNR lease.
We've talked to the atty.s and have a strategy for dealing with the new permit/existing farm question.
They said to go ahead with the JARPA for now, so we should have it for you soon. Got a question
though.....you sent us the 2012.1 version of the JARPA, and I think there may be a 2012.2 update. If
there are differences, I don't know what they are - but which version do you want us to use?
Thanks,
Steve
-----Original Message----From: LARSON, BRYAN (DNR) (DNR) <BRYAN.LARSON@dnr.wa.gov>
To: wilson99aps <wilson99aps@aol.com>
Sent: Thu, Feb 6, 2014 9:19 am
Subject: Questions
Steve,
I am sending out a list of questions to our Geoduck Aquaculture proponents so I can get a feel of where
everyone is at in the process.
When I was a lease manager, I needed to prioritize my workload based on where each applicant was at
in the process to ensure that I did not hold anything up on my end. This questionnaire will help me in
establishing where each company is at in the leasing process. As you may or may not know, the leasing
process with the DNR can take some time before everything is complete and operations can begin on
the lease area.
Each company will have its own schedule of operations, and as your lease manager I want to ensure that
I am here to help you out in any way possible so please feel free to call or email me at any time to
discuss the DNR leasing process. I am available to meet before our scheduled site visits in April and
May 2014 if you would like to set something up.

If you could answer the attached questions at your convenience and respond back to me via email, I
would appreciate it.
Thanks,
Bryan

Bryan Larson
Shellfish Program Specialist
Washington State Department of Natural Resources
360-902-1025
bryan.larson@dnr.wa.gov
www.dnr.wa.gov

From:
To:
Subject:
Date:

LARSON, BRYAN (DNR)
WAGNER, ANDREA (DNR)
Room Request
Monday, September 29, 2014 9:30:00 AM

Andrea,
Can Brad and I get a room for a meeting with Steve Wilson on October 15th at 9:30.
The room will need to seat 4-5 just in case.
The meeting name will be DNR-Arcadia Point Lease
Thank you,
Bryan

Bryan Larson
Shellfish Program Specialist
Washington State Department of Natural Resources
360-902-1025
bryan.larson@dnr.wa.gov
www.dnr.wa.gov

From:
To:
Cc:
Subject:
Date:
Attachments:

O NEAL, ELIZABETH (DNR) on behalf of DNR RE SEPACENTER
DNR RE SEPACENTER
ECY RE SEPA REGISTER
SEPA Notification: Arcadia Point Geoduck Aquaculture Lease #20-091719
Tuesday, December 09, 2014 12:41:42 PM
amp_sepa_aqr_arcadia_check.pdf
amp_sepa_aqr_arcadia_cvr.pdf
amp_sepa_aqr_arcadia_findings.pdf
amp_sepa_aqr_arcadia_mdns.pdf

SEPA File No. 14-120901
SUBJECT:      SEPA LEAD AGENCY & DETERMINATION OF NONSIGNIFICANCE
This is to advise you that pursuant to WAC 197-11-900 (922 through 948), the Department of
Natural Resources has determined that it is Lead Agency for the following:
Arcadia Point Geoduck Aquaculture Lease #20-091719: Washington Department of
Natural Resources proposes to issue a lease to Blind Dog Enterprises, dba Arcadia Point
Seafood to allow planting, maintenance, grow out and harvest of geoduck clams located
on approximately 1.2 acres of tidelands in Totten Inlet. The term of the lease is proposed
to be 10 years and is part of a limited pilot program for assessing the viability of
conducting geoduck aquaculture on State owned tidelands.
Located in Section 28, Township 20 North, Range 02 West, W.M., Mason County.
Information about this proposal including the Threshold Determination and SEPA Checklist
can be accessed through DNR’s website at:
http://www.dnr.wa.gov/ResearchScience/sepa/Pages/Home.aspx
Pursuant to WAC 332-41-504, this proposal was filed in the department’s SEPA Center at the
Natural Resources Building, 1111 Washington Street SE, P.O. Box 47015, Olympia,
Washington, on December 9, 2014. We will consider comments on this proposed DNS
received by 4:30 p.m. on December 23, 2014. Comments should be submitted to the SEPA
Center at, sepacenter@dnr.wa.gov or P.O. Box 47015, Olympia, Washington 98504-7015 for
distribution to the responsible official. Please include the file number listed above on all
comments.

CARING FOR
Your natural resources
…now and forever

Peter Goldmark – Commissioner of Public Lands

MEMORANDUM

December 9, 2014

File No. 14-120901

TO:

Interested Parties

FROM:

Elizabeth L O’Neal, SEPA Center

SUBJECT:

SEPA LEAD AGENCY & DETERMINATION OF NONSIGNIFICANCE

This is to advise you that pursuant to WAC 197-11-900 (922 through 948), the Department of Natural
Resources has determined that it is Lead Agency for the following:
Arcadia Point Geoduck Aquaculture Lease #20-091719: Washington Department of Natural Resources
proposes to issue a lease to Blind Dog Enterprises, dba Arcadia Point Seafood to allow planting,
maintenance, grow out and harvest of geoduck clams located on approximately 1.2 acres of tidelands in
Totten Inlet. The term of the lease is proposed to be 10 years and is part of a limited pilot program for
assessing the viability of conducting geoduck aquaculture on State owned tidelands.
Located in Section 28, Township 20 North, Range 02 West, W.M., Mason County.
Information about this proposal including the Threshold Determination and SEPA Checklist can be accessed
through DNR’s website at:
http://www.dnr.wa.gov/ResearchScience/sepa/Pages/Home.aspx
Pursuant to WAC 332-41-504, this proposal was filed in the department’s SEPA Center at the Natural
Resources Building, 1111 Washington Street SE, P.O. Box 47015, Olympia, Washington, on December 9,
2014. We will consider comments on this proposed DNS received by 4:30 p.m. on December 23, 2014.
Comments should be submitted to the SEPA Center at, sepacenter@dnr.wa.gov or P.O. Box 47015, Olympia,
Washington 98504-7015 for distribution to the responsible official. Please include the file number listed above
on all comments.

1111 WASHINGTON ST SE  PO BOX 47015  OLYMPIA, WA 98504-7015
FAX: (360) 902-1789  TTY: (360) 902-1125  TEL: (360) 902-1739
Equal Opportunity Employer

Peter Goldmark – Commissioner of Public Lands
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WDNR Summary of Findings
Geoduck Clam Farm Proposal - SEPA Environmental Review
Project Description:
The Department of Natural Resources (DNR) is considering a ten (10) year lease to allow
planting, maintenance, grow out, and harvest of an approximately 1.2 acre geoduck aquaculture
farm in Totten Inlet, Mason County, Washington. The proposal is part of a limited "pilot"
program for assessing the viability of conducting geoduck aquaculture on state-owned tidelands.
The lease area would be located between approximately +1.5' and -4.5' in tidal elevation, and
would include installation of predator protection devices, including PVC tubes and netting. The
predator protection devices would be used to protect juvenile geoduck for the first 18 to 24
months until they are able to more naturally fend off predators. The tubes and nets are to be
removed when no longer needed. After grow-out, the geoduck would be harvested by beach
crews at low tide, or by divers at high tide as they reach market size in approximately 7 years.
Both beach crews and divers would harvest geoduck using low pressure hydraulic wands. The
water would be injected into the substrate adjacent to each geoduck. Geoduck would be
individually pulled from the substrate by hand, placed in tote baskets, and transferred to a barge
or scow moored in deep water and then be transported by boat to nearby Arcadia Point boat
launch. The frequency, magnitude and timing of harvest events would be determined by multiple
factors including weather, market demand, PSP closures, or other environmental factors. Harvest
activities would include the use of a diesel powered barge, smaller outboard gasoline powered
boats, and pumps. Additional geoduck seed would be authorized to be planted during the term of
the lease. A three acre pocket estuary is located on private lands to the west of the proposed
geoduck farm. A small stream drains from the estuary north of the proposed lease area. To
ensure ingress and egress is maintained for habitat purposes and recreational use, DNR would not
lease any additional tidelands north of the proposed lease boundary as shown in the attached
stewardship map.
Lands in the higher inter-tidal, shoreward of the proposed lease area, are privately owned leaving
no access from the shoreline for public use or for farm operations by the proponent. If crews do
access the farm from the uplands, an access plan would be required to reduce impacts on nearshore habitat. The proponent does not plan to use vehicles on the tidelands.

Key Findings:
The use of the low pressure hoses and a hydraulic wand system to extract geoduck, and the
movement of hydraulic hoses used to support the harvest operation, poses a moderate risk of
temporarily increasing turbidity in the water column and disturbing the benthic community. Due
to the lack of vegetation in the area of the farm operation, there is little risk of impacts to
vegetation. No native eelgrass (Zostera marina) has been found on the proposed lease site. The
nearest documented forage fish spawning habitat is more than 300 feet from the area of
operations. There is the potential for impacting forage fish habitat if crews were to frequently

Peter Goldmark – Commissioner of Public Lands
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access the farm from the uplands in areas where forage fish spawn. Herring are documented to
spawn within one mile of the proposed farm site, and are known to spawn on structures including
aquaculture improvements such as predator control net and tubes. Maintenance or removal of
predator control improvements could impact herring spawn when eggs are present. Use of vessel
motors, pump motors, and hydraulic systems offer some potential of petroleum spillage and
discharge of exhaust. Work accomplished after dark may cause additional light or glare from
artificial lighting. Hydraulic pumps and other combustion motors may increase short term noise
levels while in operation. Aesthetic impacts are expected during the time when predator control
devices (net and tubes) are in place during the first 18-24 months. Very little visual impacts
would remain once predator control netting and tubes have been removed. The presence of
predator control devices and work crews on the tidelands increases the risk of incorporating
refuse into the aquatic ecosystem. As the proprietary manager of the farm site, WDNR will
incorporate required mitigation measures into the use authorization agreement for the proposed
use. See potential impacts and required mitigation below.
Other permits and approvals are needed: Nationwide Permit 48 – Army Corps of Engineers,
Commercial Shellfish License and Harvest Site Certification – Department of Health, and
WDFW Aquatic Farm Registration.
WDNR reviewed the information submitted by the proponent with the SEPA Checklist. Based
on this review, WDNR staff determined that the project, as proposed, will not have a probable
significant adverse impact on the environment if the following specific mitigation measures are
implemented.

Potential Impacts and Required Mitigation:
The following bullets list potential impacts identified by WDNR during the environmental review
process and also include required measures for mitigation:
•

•

Harvesting geoduck by hydraulic wand requires pumping sea water into the substrate to
loosen and allow the geoduck to be removed. This method of harvest and the movement
of hydraulic hoses may increase sediment re-suspension, turbidity, and have an impact on
benthic organisms within the vicinity of the harvest site. Increased sediment resuspension and turbidity could alter sediment composition and negatively affect biota.
Recovery rates of benthic organisms following physical disturbance depend on a variety
of physical, chemical, and biological factors. Harvest shall only be undertaken using
low-pressure water-jets with a nozzle inside tip diameter of 5/8-inch or less. The nozzles
shall be hand-held and controlled by the operator. The nozzle pressure must be limited to
100 psi (as measured at the pump). Harvesting shall be conducted in a manner not to
exceed state turbidity standards established by the State Department of Ecology (WAC
173-201A-210).
Farming activities should be conducted from the water only to reduce foot traffic across
potential forage fish habitat, aquatic vegetation, and the benthic community on aquatic
lands adjacent to the geoduck tract. If crew access is necessary from the upland, beach
access routes will be established to minimize impacts to sensitive aquatic resources, such

Peter Goldmark – Commissioner of Public Lands
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as fish spawning areas and aquatic vegetation. The proponent shall conduct herring
spawn surveys or visually inspect the farm area for presence of herring eggs prior to
conducting any maintenance or harvesting during the herring spawning window of
January 15 to March 31. If herring eggs are present, operations shall cease for a period of
14 days. After 14 days the proponent may conduct a follow up herring spawn survey or
inspection. If no herring eggs are present the proponent may begin harvesting and
maintenance activities.
There is potential for predator control devices, refuse, and other materials to be lost
resulting from activity at the site. The proponent shall remove any litter or debris from
the lease area before the next incoming tide, and when each day’s farm activities are
completed. Tenant shall secure materials such as bags, tools, markers, rebar, or nets and
not store them for longer than seven days in intertidal areas. Predator exclusion devices
such as nets or PVC pipe must be installed securely so they do not break free and litter
surrounding areas, and the proponent shall patrol areas where debris accumulates and
retrieve any debris that escapes the farm operation.
This project will result in short-term risk of petroleum spill and outboard motor and/ or
barge exhaust during maintenance and harvesting operations. The proponent shall
routinely service all equipment to prevent loss of harmful fluids including any hydraulic
fluid or petroleum product, and maintain spill prevention kits that include absorbent
materials for all equipment on site to address spills of hydraulic fluids and fuels from
vessels, vehicles, and other equipment. Tenant shall notify DNR and appropriate agencies
of any spills in accordance with the Lease
Proponent shall minimize nighttime lighting to only that necessary for safe and efficient
operations and not unnecessarily illuminate the surrounding environment.
There would be short term noise from maintenance and harvesting activities that could
potentially result in periodic disruption to shoreline property owners. The proponent
shall minimize noise from pumps, generators, and other mechanical devices, radios, etc.
The State noise standard for residential areas is 55 dBA (WAC 173-60-040) and it shall
not be exceeded.

Remaining Impacts:
It is expected that the mitigation measures described above will adequately protect the natural
environment and limit aesthetic impacts.

Responsible official: Kristin Swenddal
Position/title: Aquatics Division Manager
Address:
1111 Washington St. SE
PO Box 47027
Olympia, WA 98504-7027

Attachment: Map

Phone: (360) 902-1100

From:
To:
Cc:
Subject:
Date:
Attachments:

O NEAL, ELIZABETH (DNR) on behalf of DNR RE SEPACENTER
DNR RE SEPACENTER
ECY RE SEPA REGISTER
SEPA Notification: Arcadia Point Seafood Lease #20-091719 - NFD
Wednesday, January 14, 2015 9:55:04 AM
amp_sepa_aqr_arcadia_nfd.pdf

Attached is the Notice of Final Determination for Arcadia Point Seafood Lease
#20-091719, SEPA File #14-120901

From:
To:
Subject:
Date:
Attachments:

LARSON, BRYAN (DNR)
Malone, Charles (DNR)
Savings Account Assignment Question
Monday, January 26, 2015 11:56:08 AM
Savings Account Assignment_APS_Draft.docx

Charles,
I have once again been sent your way looking for direction for a Savings Account Assignment I am
working on for a Geoduck Aquaculture Lease.
I have attached the form I sent to the proponent, and here is the question I have received back from
his bank:
- I see on page two that the assignment is requiring the account to be titled solely in the
name of the state. This is different from what I have seen in the past. Typically, when we
open an assignment account, the accounts are held in the name of the business with a hold
the funds with a description of assignment account and the business owners are the signers
on the account. In order to open an account titled solely in the name of the state, we would
need all appropriate business documentation such as articles of incorporation and bylaws
from the state. Since the account would be titled in the name of the state, the signers on
the account must be authorized by the state and their personal information would be
required as well.
Can you tell me how to proceed in this matter?
Thanks,
Bryan

Bryan Larson
Shellfish Program Specialist
Washington State Department of Natural Resources
360-902-1025
bryan.larson@dnr.wa.gov
www.dnr.wa.gov

SAVINGS ACCOUNT ASSIGNMENT
Lease No. 20-091719
To secure the performance of the obligations of Arcadia Point Seafood (“Assignor”) in Section
10 - OR - other of this Lease, the undersigned hereby transfers, and sets over to the State of
Washington (“State”), the Savings Accounts identified below:
Savings Account Number:
Amount of Funds Assigned: Five Thousand dollars ($5,000.00)
and all claims, rights, options, privileges, title, and interest therein. The above described accounts
is-OR-are maintained in or issued by:
(“Savings Institution”).
The undersigned irrevocably authorizes and empowers State, at any time in its own name to
demand, apply for withdrawal, receive monies assigned, and to exercise any and all rights and
privileges and receive all benefits accorded by the Savings Accounts.
The Assignor authorizes and directs Savings Institution, on demand of State, to pay all monies
assigned in the Savings Accounts directly to State.
The Assignor represents and warrants that the above described Savings Accounts is-OR-are
owned solely by the Assignor and is-OR-are free and clear of all liens and encumbrances, and
that the Assignor has full power, right, and authority to execute and deliver this assignment.
The Assignor shall provide thirty (30) days’ notice to State prior to closing the account and shall
procure another form of security so there is no lapse of security.
The Savings Institution shall provide thirty (30) days’ notice to State prior to a declaration of
abandonment of the Savings Account.
Savings Institution shall assess any penalty which results from a demand for payment by State
against the Assignor.
If the Savings Accounts is-OR-are represented by a passbook, or other document evidencing
ownership, such documents has-OR-have been delivered and is-OR-are assigned and pledged
SOLELY to State.
Savings Account Assignment
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Agreement No. 20-091719

The undersigned acknowledges that the above Savings Account Assignment was complete, with
all blanks filled in, prior to execution of this agreement.
THIS AGREEMENT requires the signature of all Parties and is effective on the date of the last
signature below.
ASSIGNOR:
_______________________________
By:
Title:
Address:
Phone:

ASSIGNOR:
______________________________
By:
Title:
Address:
Phone:

ACKNOWLEDGMENT OF NOTICE OF ASSIGNMENT
We, name of bank acknowledge receipt of notice and copy of this assignment as collateral for
obligations due State. As to the Savings Accounts identified above, our records indicate the
to be in the amount
Dollars ($
) as of this date./,
balance in Account Number
and the balance in Account Number [
] to be in the amount of [
] Dollars ($
).,
and the balance in Account Number [
] to be in the amount of [
] Dollars ($
).The accounts is-OR-are solely in the name of the State.
Our records do not disclose any liens, claims, or encumbrances against the Savings Accounts,
except (if none, so state):
. We have compared the
signatures appearing on this assignment with the signatures on our records, and the same
compares correctly and is-OR-are sufficient to authorize withdrawal of funds from said accounts
and for all purposes with respect to the accounts.
FINANCIAL INSTITUTION (UPPER CASE)

Dated: ______________________, 20__

________________________________
By:
Title:
Address:
Phone:
STATE OF WASHINGTON
DEPARTMENT OF
NATURAL RESOURCES

Dated: ______________________, 20__

________________________________
By:
Title:
Address:

Savings Account Assignment
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Agreement No. 20-091719

Approved as to form this
5 day of August 2014
Christa Thompson, Assistant Attorney General
ASSIGNOR INDIVIDUAL ACKNOWLEDGMENT

STATE OF

)
) ss.
)

County of

I certify that I know or have satisfactory evidence that __________________________________
is the person who appeared before me, and said person acknowledged that (he/she) signed this
instrument and acknowledged it to be (his/her) free and voluntary act for the uses and purposes
mentioned in this instrument.

Dated: _____________________, 20__

___________________________________
(Signature)

(Seal or stamp)
___________________________________
(Print Name)
Notary Public in and for the State of
Washington, residing at
__________________________________
My appointment expires_______________

Savings Account Assignment
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Agreement No. 20-091719

ASSIGNOR REPRESENTATIVE ACKNOWLEDGMENT

STATE OF

)
) ss.
)

County of

I certify that I know or have satisfactory evidence that __________________________________
is the person who appeared before me, and said person acknowledged that (he/she) signed this
instrument, on oath stated that (he/she) was authorized to execute the instrument and
acknowledged it as the ___________ (type of authority) of
__________________________________ (name of corporation) to be the free and voluntary act
of such party for the uses and purposes mentioned in the instrument.
Dated: _____________________, 20__

_________________________________
(Signature)

(Seal or stamp)
___________________________________
(Print Name)
Notary Public in and for the State of
Washington, residing at
___________________________________
My appointment expires _______________

Savings Account Assignment

Page 4 of 6

Agreement No. 20-091719

FINANCIAL INSTITUTION REPRESENTATIVE ACKNOWLEDGMENT

STATE OF

)
) ss.
)

County of

I certify that I know or have satisfactory evidence that __________________________________
is the person who appeared before me, and said person acknowledged that (he/she) signed this
instrument, on oath stated that (he/she) was authorized to execute the instrument and
acknowledged it as the ___________ (type of authority) of
__________________________________ (name of corporation) to be the free and voluntary act
of such party for the uses and purposes mentioned in the instrument.
Dated: _____________________, 20__

_________________________________
(Signature)

(Seal or stamp)
___________________________________
(Print Name)
Notary Public in and for the State of
Washington, residing at
___________________________________
My appointment expires _______________

Savings Account Assignment
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Agreement No. 20-091719

STATE ACKNOWLEDGMENT

STATE OF WASHINGTON )
) ss.
County of
)

I certify that I know or have satisfactory evidence that
is the person who appeared before
me, and said person acknowledged that he signed this instrument, on oath stated that he was
authorized to execute the instrument and acknowledged it as the
, and ex officio
administrator of the Department of Natural Resources of the State of Washington to be the free
and voluntary act of such party for the uses and purposes mentioned in the instrument.
Dated: _____________________, 20__

_________________________________
(Signature)

(Seal or stamp)
___________________________________
(Print Name)
Notary Public in and for the State of
Washington, residing at
___________________________________
My appointment expires _______________

Savings Account Assignment
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Agreement No. 20-091719

From:
To:
Subject:
Date:
Attachments:

LARSON, BRYAN (DNR)
"Michelle.Corral@heritagebanknw.com"
Savings
Monday, February 09, 2015 10:21:49 AM
Savings Account Assignment_APS_Draft.docx

Bryan Larson
Shellfish Program Specialist
Washington State Department of Natural Resources
360-902-1025
bryan.larson@dnr.wa.gov
www.dnr.wa.gov

SAVINGS ACCOUNT ASSIGNMENT
Lease No. 20-091719
To secure the performance of the obligations of Arcadia Point Seafood (“Assignor”) in Section
10 - OR - other of this Lease, the undersigned hereby transfers, and sets over to the State of
Washington (“State”), the Savings Accounts identified below:
Savings Account Number:
Amount of Funds Assigned: Five Thousand dollars ($5,000.00)
and all claims, rights, options, privileges, title, and interest therein. The above described accounts
is-OR-are maintained in or issued by:
(“Savings Institution”).
The undersigned irrevocably authorizes and empowers State, at any time in its own name to
demand, apply for withdrawal, receive monies assigned, and to exercise any and all rights and
privileges and receive all benefits accorded by the Savings Accounts.
The Assignor authorizes and directs Savings Institution, on demand of State, to pay all monies
assigned in the Savings Accounts directly to State.
The Assignor represents and warrants that the above described Savings Accounts is-OR-are
owned solely by the Assignor and is-OR-are free and clear of all liens and encumbrances, and
that the Assignor has full power, right, and authority to execute and deliver this assignment.
The Assignor shall provide thirty (30) days’ notice to State prior to closing the account and shall
procure another form of security so there is no lapse of security.
The Savings Institution shall provide thirty (30) days’ notice to State prior to a declaration of
abandonment of the Savings Account.
Savings Institution shall assess any penalty which results from a demand for payment by State
against the Assignor.
If the Savings Accounts is-OR-are represented by a passbook, or other document evidencing
ownership, such documents has-OR-have been delivered and is-OR-are assigned and pledged
SOLELY to State.
Savings Account Assignment

Page 1 of 6

Agreement No. 20-091719

The undersigned acknowledges that the above Savings Account Assignment was complete, with
all blanks filled in, prior to execution of this agreement.
THIS AGREEMENT requires the signature of all Parties and is effective on the date of the last
signature below.
ASSIGNOR:
_______________________________
By:
Title:
Address:
Phone:

ASSIGNOR:
______________________________
By:
Title:
Address:
Phone:

ACKNOWLEDGMENT OF NOTICE OF ASSIGNMENT
We, name of bank acknowledge receipt of notice and copy of this assignment as collateral for
obligations due State. As to the Savings Accounts identified above, our records indicate the
to be in the amount
Dollars ($
) as of this date./,
balance in Account Number
and the balance in Account Number [
] to be in the amount of [
] Dollars ($
).,
and the balance in Account Number [
] to be in the amount of [
] Dollars ($
).The accounts is-OR-are solely in the name of the State.
Our records do not disclose any liens, claims, or encumbrances against the Savings Accounts,
except (if none, so state):
. We have compared the
signatures appearing on this assignment with the signatures on our records, and the same
compares correctly and is-OR-are sufficient to authorize withdrawal of funds from said accounts
and for all purposes with respect to the accounts.
FINANCIAL INSTITUTION (UPPER CASE)

Dated: ______________________, 20__

________________________________
By:
Title:
Address:
Phone:
STATE OF WASHINGTON
DEPARTMENT OF
NATURAL RESOURCES

Dated: ______________________, 20__

________________________________
By:
Title:
Address:

Savings Account Assignment
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Approved as to form this
5 day of August 2014
Christa Thompson, Assistant Attorney General
ASSIGNOR INDIVIDUAL ACKNOWLEDGMENT

STATE OF

)
) ss.
)

County of

I certify that I know or have satisfactory evidence that __________________________________
is the person who appeared before me, and said person acknowledged that (he/she) signed this
instrument and acknowledged it to be (his/her) free and voluntary act for the uses and purposes
mentioned in this instrument.

Dated: _____________________, 20__

___________________________________
(Signature)

(Seal or stamp)
___________________________________
(Print Name)
Notary Public in and for the State of
Washington, residing at
__________________________________
My appointment expires_______________

Savings Account Assignment
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ASSIGNOR REPRESENTATIVE ACKNOWLEDGMENT

STATE OF

)
) ss.
)

County of

I certify that I know or have satisfactory evidence that __________________________________
is the person who appeared before me, and said person acknowledged that (he/she) signed this
instrument, on oath stated that (he/she) was authorized to execute the instrument and
acknowledged it as the ___________ (type of authority) of
__________________________________ (name of corporation) to be the free and voluntary act
of such party for the uses and purposes mentioned in the instrument.
Dated: _____________________, 20__

_________________________________
(Signature)

(Seal or stamp)
___________________________________
(Print Name)
Notary Public in and for the State of
Washington, residing at
___________________________________
My appointment expires _______________

Savings Account Assignment
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FINANCIAL INSTITUTION REPRESENTATIVE ACKNOWLEDGMENT

STATE OF

)
) ss.
)

County of

I certify that I know or have satisfactory evidence that __________________________________
is the person who appeared before me, and said person acknowledged that (he/she) signed this
instrument, on oath stated that (he/she) was authorized to execute the instrument and
acknowledged it as the ___________ (type of authority) of
__________________________________ (name of corporation) to be the free and voluntary act
of such party for the uses and purposes mentioned in the instrument.
Dated: _____________________, 20__

_________________________________
(Signature)

(Seal or stamp)
___________________________________
(Print Name)
Notary Public in and for the State of
Washington, residing at
___________________________________
My appointment expires _______________

Savings Account Assignment
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STATE ACKNOWLEDGMENT

STATE OF WASHINGTON )
) ss.
County of
)

I certify that I know or have satisfactory evidence that
is the person who appeared before
me, and said person acknowledged that he signed this instrument, on oath stated that he was
authorized to execute the instrument and acknowledged it as the
, and ex officio
administrator of the Department of Natural Resources of the State of Washington to be the free
and voluntary act of such party for the uses and purposes mentioned in the instrument.
Dated: _____________________, 20__

_________________________________
(Signature)

(Seal or stamp)
___________________________________
(Print Name)
Notary Public in and for the State of
Washington, residing at
___________________________________
My appointment expires _______________

Savings Account Assignment
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From:
To:
Subject:
Date:

LARSON, BRYAN (DNR)
IVEY, STEVE (DNR); Schalk, Kathryn (DNR)
Survey Question
Tuesday, September 02, 2014 9:53:00 AM

Hello,
I am working on the Geoduck Aquaculture Leases, and Arcadia Seafood’s has a survey completed.
What is it that you need me to request them to send into you for review?
Thanks,
Bryan

Bryan Larson
Shellfish Program Specialist
Washington State Department of Natural Resources
360-902-1025
bryan.larson@dnr.wa.gov
www.dnr.wa.gov

From:
To:
Subject:
Date:
Attachments:

wilson99aps@aol.com
LARSON, BRYAN (DNR)
Arcadia Point Seafood
Monday, February 23, 2015 4:06:01 PM
Savings Account Assignment APS Draft, 2-23-15.docx

Hi Bryan ~
We've been to Heritage Bank and opened a savings account that will be assigned SOLELY to the State
once the attached document is signed.
You need to complete the edits to the document and send it back to us in the final form, and we'll take it
to the bank for signatures. After that we'll return it to you.
We're making progress.
Thanks,
Steve

From:
To:
Subject:
Date:
Attachments:

LARSON, BRYAN (DNR)
"wilson99aps@aol.com"
RE: Arcadia Point Seafood
Monday, March 02, 2015 1:16:00 PM
Savings Account Assignment APS Draft 2-23-15.docx

Let me know if I missed anything on this copy.

Bryan Larson
360-902-1025
Washington State Department of Natural Resources
From: wilson99aps@aol.com [mailto:wilson99aps@aol.com]
Sent: Monday, February 23, 2015 4:06 PM
To: LARSON, BRYAN (DNR)
Subject: Arcadia Point Seafood

Hi Bryan ~
We've been to Heritage Bank and opened a savings account that will be assigned SOLELY to the State
once the attached document is signed.
You need to complete the edits to the document and send it back to us in the final form, and we'll take it
to the bank for signatures. After that we'll return it to you.
We're making progress.
Thanks,
Steve

SAVINGS ACCOUNT ASSIGNMENT
Lease No. 20-091719
To secure the performance of the obligations of Arcadia Point Seafood (“Assignor”) in Section
10 of this Lease, the undersigned hereby transfers, and sets over to the State of Washington
(“State”), the Savings Account identified below:
Savings Account Number: RCW
56 Thousand
230(4
Amount of Funds Assigned: 42
Five
dollars ($5,000.00)
and all claims, rights, options, privileges, title, and interest therein. The above described account
is maintained in or issued by:
Heritage Bank (“Savings Institution”).
The undersigned irrevocably authorizes and empowers State, at any time in its own name to
demand, apply for withdrawal, receive monies assigned, and to exercise any and all rights and
privileges and receive all benefits accorded by the Savings Account.
The Assignor authorizes and directs Savings Institution, on demand of State, to pay all monies
assigned in the Savings Account directly to State.
The Assignor represents and warrants that the above described Savings Account is owned solely
by the Assignor and is free and clear of all liens and encumbrances, and that the Assignor has
full power, right, and authority to execute and deliver this assignment.
The Assignor shall provide thirty (30) days’ notice to State prior to closing the account and shall
procure another form of security so there is no lapse of security.
The Savings Institution shall provide thirty (30) days’ notice to State prior to a declaration of
abandonment of the Savings Account.
Savings Institution shall assess any penalty which results from a demand for payment by State
against the Assignor.
If the Savings Account is represented by a passbook, or other document evidencing ownership,
such document has been delivered and is assigned and pledged SOLELY to State.
Savings Account Assignment
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The undersigned acknowledges that the above Savings Account Assignment was complete, with
all blanks filled in, prior to execution of this agreement.
THIS AGREEMENT requires the signature of all Parties and is effective on the date of the last
signature below.
ASSIGNOR:
_______________________________
By:
Title:
Address:
Phone:

ASSIGNOR:
______________________________
By:
Title:
Address:
Phone:

ACKNOWLEDGMENT OF NOTICE OF ASSIGNMENT
We, Heritage Bank acknowledge receipt of notice and copy of this assignment as collateral for
obligations due State. As to the Savings Account identified above, our records indicate the
balance in Account Number RCW
to be in the amount Five Thousand Dollars ($5,000.00)
42 56 230(4
as of this date ______________________.
The account is assigned and pledged solely to the
State.
Our records do not disclose any liens, claims, or encumbrances against the Savings Account,
except (if none, so state): None. We have compared the signature appearing on this assignment
with the signature on our records, and the same compare correctly and is sufficient to authorize
withdrawal of funds from said account and for all purposes with respect to the account.
HERITAGE BANK

Dated: ______________________, 20__

________________________________
By:
Title:
Address:
Phone:
STATE OF WASHINGTON
DEPARTMENT OF
NATURAL RESOURCES

Dated: ______________________, 20__

________________________________
By:
Title:
Address:

Approved as to form this
18 day of February 2015
Terry Pruitt, Assistant Attorney General
Savings Account Assignment
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ASSIGNOR INDIVIDUAL ACKNOWLEDGMENT

STATE OF

)
) ss.
)

County of

I certify that I know or have satisfactory evidence that __________________________________
is the person who appeared before me, and said person acknowledged that (he/she) signed this
instrument and acknowledged it to be (his/her) free and voluntary act for the uses and purposes
mentioned in this instrument.

Dated: _____________________, 20__

___________________________________
(Signature)

(Seal or stamp)
___________________________________
(Print Name)
Notary Public in and for the State of
Washington, residing at
__________________________________
My appointment expires_______________

Savings Account Assignment
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ASSIGNOR REPRESENTATIVE ACKNOWLEDGMENT

STATE OF

)
) ss.
)

County of

I certify that I know or have satisfactory evidence that __________________________________
is the person who appeared before me, and said person acknowledged that (he/she) signed this
instrument, on oath stated that (he/she) was authorized to execute the instrument and
acknowledged it as the ___________ (type of authority) of
__________________________________ (name of corporation) to be the free and voluntary act
of such party for the uses and purposes mentioned in the instrument.
Dated: _____________________, 20__

_________________________________
(Signature)

(Seal or stamp)
___________________________________
(Print Name)
Notary Public in and for the State of
Washington, residing at
___________________________________
My appointment expires _______________

Savings Account Assignment
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FINANCIAL INSTITUTION REPRESENTATIVE ACKNOWLEDGMENT

STATE OF

)
) ss.
)

County of

I certify that I know or have satisfactory evidence that __________________________________
is the person who appeared before me, and said person acknowledged that (he/she) signed this
instrument, on oath stated that (he/she) was authorized to execute the instrument and
acknowledged it as the ___________ (type of authority) of
__________________________________ (name of corporation) to be the free and voluntary act
of such party for the uses and purposes mentioned in the instrument.
Dated: _____________________, 20__

_________________________________
(Signature)

(Seal or stamp)
___________________________________
(Print Name)
Notary Public in and for the State of
Washington, residing at
___________________________________
My appointment expires _______________

Savings Account Assignment
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STATE ACKNOWLEDGMENT

STATE OF WASHINGTON )
) ss.
County of
)

I certify that I know or have satisfactory evidence that
is the person who appeared before
me, and said person acknowledged that he signed this instrument, on oath stated that he was
authorized to execute the instrument and acknowledged it as the
, and ex officio
administrator of the Department of Natural Resources of the State of Washington to be the free
and voluntary act of such party for the uses and purposes mentioned in the instrument.
Dated: _____________________, 20__

_________________________________
(Signature)

(Seal or stamp)
___________________________________
(Print Name)
Notary Public in and for the State of
Washington, residing at
___________________________________
My appointment expires _______________

Savings Account Assignment
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From:
To:
Subject:
Date:

LARSON, BRYAN (DNR)
MEAD, MARILYN (DNR)
RE: Assignment for L&I
Tuesday, February 17, 2015 1:37:00 PM

Ok,
I will ask them to provide the language and get back to you.

Bryan Larson
360-902-1025
Washington State Department of Natural Resources
From: MEAD, MARILYN (DNR)
Sent: Tuesday, February 17, 2015 1:36 PM
To: LARSON, BRYAN (DNR)
Subject: RE: Assignment for L&I
Hi Bryan,
1(f)

We might also want Charles to look at it first.
Marilyn Mead   
Washington State Department of Natural Resources (DNR)

From: LARSON, BRYAN (DNR)
Sent: Tuesday, February 17, 2015 1:34 PM
To: MEAD, MARILYN (DNR)
Subject: RE: Assignment for L&I
Can you let me know the process it would take to have our Attorney look over the language for the
Savings Account Assignment and have it changed so Heritage Bank could use it?

Bryan Larson
360-902-1025
Washington State Department of Natural Resources
From: MEAD, MARILYN (DNR)
Sent: Wednesday, February 11, 2015 2:49 PM
To: LARSON, BRYAN (DNR)
Subject: RE: Assignment for L&I

We do accept alternate forms for things sometimes. The Performance Bond form of ours is
something we use if the bonding company doesn’t have their own and the same with insurance
certificates. However, this is the tenant’s issue if his bank won’t let him assign. He should be the one
jumping through hoops. But I know how these things go sometimes with these smaller applicants
that aren’t really wise in the ways of business.
The L&I form was also just for insurance and it went up to $50,000.
Marilyn Mead   
Washington State Department of Natural Resources (DNR)
From: LARSON, BRYAN (DNR)
Sent: Wednesday, February 11, 2015 2:44 PM
To: MEAD, MARILYN (DNR)
Subject: RE: Assignment for L&I

I don’t see how we could use the L&I form if we have our own.
I agree with the privacy issue, and I am not sure how to deal with this.

Bryan Larson
360-902-1025
Washington State Department of Natural Resources
From: MEAD, MARILYN (DNR)
Sent: Wednesday, February 11, 2015 2:37 PM
To: LARSON, BRYAN (DNR)
Subject: RE: Assignment for L&I
I am awfully confused also. I know that Denise has done these savings accounts before but I couldn’t
say who may have done one recently. I am not sure one of our tenants would like their financial
information made available to another bank either. We have used this language since at least 2003.

If they have a form from L&I that is acceptable to them why don’t we have Charles review that and
see if we can accept it?
Marilyn Mead   
Washington State Department of Natural Resources (DNR)
From: LARSON, BRYAN (DNR)
Sent: Wednesday, February 11, 2015 2:28 PM
To: MEAD, MARILYN (DNR)
Subject: FW: Assignment for L&I

Marilyn,
Charles called me today saying he spoke with the representative at Heritage bank in Shelton, and
they are not willing to open a Savings Account Assignment with the form I sent them.
Do you know of anyone who may have completed a Savings Account Assignment recently that we
could look at or at least speak with that bank?
I am truly confused as to why this has turned into something so difficult.
Thanks,
Bryan

Bryan Larson
360-902-1025
Washington State Department of Natural Resources
From: wilson99aps@aol.com [mailto:wilson99aps@aol.com]
Sent: Wednesday, February 11, 2015 2:25 PM
To: LARSON, BRYAN (DNR)
Subject: Fwd: Assignment for L&I
Bryan ~
Take a look at this document, it's very informative...and quite clearly states the (contractor, lessee, etc) is
the assignor; not the State.
Can you find an example of a current lease where there is an assignment of account that uses the exact
document you've provided to Heritage? At least I'd know another bank to speak to.

-----Original Message----From: Michelle Corral <Michelle.Corral@heritagebanknw.com>
To: 'wilson99aps@aol.com' <wilson99aps@aol.com>
Sent: Wed, Feb 11, 2015 1:56 pm
Subject: Assignment for L&I
Steve,
I thought that it may be helpful if you were able to see what other state departments use as their request
for assignment of account. I have attached the assignment of account that the Department of Labor and
Industries uses for your reference.
Thanks,
Michelle
Michelle Corral
VP Branch Manager
NMLS - 879030

Shelton Office
301 E Wallace Kneeland Blvd. Ste. 115
Shelton, WA 98584
Office:   (360) 426-4431 X82001
Direct:   (360) 570-7391
Fax:        (360) 426-4497
Michelle.Corral@HeritageBankNW.com

CONFIDENTIAL AND PROPRIETARY: This e-mail message is intended only for the use of the
individual or entity to which it is addressed and may contain information that is confidential. If the reader
is not the intended recipient, you are hereby notified that any dissemination, distribution, or copying of
this communication is strictly prohibited. If you have received this communication in error, please notify
us immediately by telephone, return this message to the address above and delete or destroy all copies.
From: itsupport@heritagebankwa.com [mailto:itsupport@heritagebankwa.com]
Sent: Wednesday, February 11, 2015 2:46 PM
To: Michelle Corral
Subject: Message from KMBT_C284e

From:
To:
Subject:
Date:

MEAD, MARILYN (DNR)
LARSON, BRYAN (DNR)
RE: Assignment for L&I
Tuesday, February 17, 2015 1:35:47 PM

Hi Bryan,
1(f)

We might also want Charles to look at it first.
Marilyn Mead   
Washington State Department of Natural Resources (DNR)

From: LARSON, BRYAN (DNR)
Sent: Tuesday, February 17, 2015 1:34 PM
To: MEAD, MARILYN (DNR)
Subject: RE: Assignment for L&I
Can you let me know the process it would take to have our Attorney look over the language for the
Savings Account Assignment and have it changed so Heritage Bank could use it?

Bryan Larson
360-902-1025
Washington State Department of Natural Resources
From: MEAD, MARILYN (DNR)
Sent: Wednesday, February 11, 2015 2:49 PM
To: LARSON, BRYAN (DNR)
Subject: RE: Assignment for L&I
We do accept alternate forms for things sometimes. The Performance Bond form of ours is
something we use if the bonding company doesn’t have their own and the same with insurance
certificates. However, this is the tenant’s issue if his bank won’t let him assign. He should be the one
jumping through hoops. But I know how these things go sometimes with these smaller applicants
that aren’t really wise in the ways of business.
The L&I form was also just for insurance and it went up to $50,000.
Marilyn Mead   
Washington State Department of Natural Resources (DNR)
From: LARSON, BRYAN (DNR)
Sent: Wednesday, February 11, 2015 2:44 PM
To: MEAD, MARILYN (DNR)
Subject: RE: Assignment for L&I

I don’t see how we could use the L&I form if we have our own.
I agree with the privacy issue, and I am not sure how to deal with this.

Bryan Larson
360-902-1025
Washington State Department of Natural Resources
From: MEAD, MARILYN (DNR)
Sent: Wednesday, February 11, 2015 2:37 PM
To: LARSON, BRYAN (DNR)
Subject: RE: Assignment for L&I
I am awfully confused also. I know that Denise has done these savings accounts before but I couldn’t
say who may have done one recently. I am not sure one of our tenants would like their financial
information made available to another bank either. We have used this language since at least 2003.

If they have a form from L&I that is acceptable to them why don’t we have Charles review that and
see if we can accept it?
Marilyn Mead   
Washington State Department of Natural Resources (DNR)
From: LARSON, BRYAN (DNR)
Sent: Wednesday, February 11, 2015 2:28 PM
To: MEAD, MARILYN (DNR)
Subject: FW: Assignment for L&I

Marilyn,
Charles called me today saying he spoke with the representative at Heritage bank in Shelton, and
they are not willing to open a Savings Account Assignment with the form I sent them.
Do you know of anyone who may have completed a Savings Account Assignment recently that we
could look at or at least speak with that bank?
I am truly confused as to why this has turned into something so difficult.
Thanks,
Bryan

Bryan Larson
360-902-1025
Washington State Department of Natural Resources
From: wilson99aps@aol.com [mailto:wilson99aps@aol.com]
Sent: Wednesday, February 11, 2015 2:25 PM
To: LARSON, BRYAN (DNR)
Subject: Fwd: Assignment for L&I
Bryan ~
Take a look at this document, it's very informative...and quite clearly states the (contractor, lessee, etc) is
the assignor; not the State.
Can you find an example of a current lease where there is an assignment of account that uses the exact
document you've provided to Heritage? At least I'd know another bank to speak to.

-----Original Message----From: Michelle Corral <Michelle.Corral@heritagebanknw.com>
To: 'wilson99aps@aol.com' <wilson99aps@aol.com>
Sent: Wed, Feb 11, 2015 1:56 pm
Subject: Assignment for L&I
Steve,
I thought that it may be helpful if you were able to see what other state departments use as their request
for assignment of account. I have attached the assignment of account that the Department of Labor and
Industries uses for your reference.
Thanks,
Michelle
Michelle Corral
VP Branch Manager
NMLS - 879030
Shelton Office
301 E Wallace Kneeland Blvd. Ste. 115
Shelton, WA 98584
Office:   (360) 426-4431 X82001
Direct:   (360) 570-7391
Fax:        (360) 426-4497
Michelle.Corral@HeritageBankNW.com

CONFIDENTIAL AND PROPRIETARY: This e-mail message is intended only for the use of the
individual or entity to which it is addressed and may contain information that is confidential. If the reader
is not the intended recipient, you are hereby notified that any dissemination, distribution, or copying of
this communication is strictly prohibited. If you have received this communication in error, please notify

us immediately by telephone, return this message to the address above and delete or destroy all copies.
From: itsupport@heritagebankwa.com [mailto:itsupport@heritagebankwa.com]
Sent: Wednesday, February 11, 2015 2:46 PM
To: Michelle Corral
Subject: Message from KMBT_C284e

From:
To:
Subject:
Date:

LARSON, BRYAN (DNR)
MEAD, MARILYN (DNR)
RE: Assignment for L&I
Tuesday, February 17, 2015 1:34:04 PM

Can you let me know the process it would take to have our Attorney look over the language for the
Savings Account Assignment and have it changed so Heritage Bank could use it?

Bryan Larson
360-902-1025
Washington State Department of Natural Resources
From: MEAD, MARILYN (DNR)
Sent: Wednesday, February 11, 2015 2:49 PM
To: LARSON, BRYAN (DNR)
Subject: RE: Assignment for L&I
We do accept alternate forms for things sometimes. The Performance Bond form of ours is
something we use if the bonding company doesn’t have their own and the same with insurance
certificates. However, this is the tenant’s issue if his bank won’t let him assign. He should be the one
jumping through hoops. But I know how these things go sometimes with these smaller applicants
that aren’t really wise in the ways of business.
The L&I form was also just for insurance and it went up to $50,000.
Marilyn Mead
Washington State Department of Natural Resources (DNR)
From: LARSON, BRYAN (DNR)
Sent: Wednesday, February 11, 2015 2:44 PM
To: MEAD, MARILYN (DNR)
Subject: RE: Assignment for L&I

I don’t see how we could use the L&I form if we have our own.
I agree with the privacy issue, and I am not sure how to deal with this.

Bryan Larson
360-902-1025
Washington State Department of Natural Resources
From: MEAD, MARILYN (DNR)
Sent: Wednesday, February 11, 2015 2:37 PM

To: LARSON, BRYAN (DNR)
Subject: RE: Assignment for L&I
I am awfully confused also. I know that Denise has done these savings accounts before but I couldn’t
say who may have done one recently. I am not sure one of our tenants would like their financial
information made available to another bank either. We have used this language since at least 2003.

If they have a form from L&I that is acceptable to them why don’t we have Charles review that and
see if we can accept it?
Marilyn Mead
Washington State Department of Natural Resources (DNR)
From: LARSON, BRYAN (DNR)
Sent: Wednesday, February 11, 2015 2:28 PM
To: MEAD, MARILYN (DNR)
Subject: FW: Assignment for L&I

Marilyn,
Charles called me today saying he spoke with the representative at Heritage bank in Shelton, and
they are not willing to open a Savings Account Assignment with the form I sent them.
Do you know of anyone who may have completed a Savings Account Assignment recently that we
could look at or at least speak with that bank?
I am truly confused as to why this has turned into something so difficult.
Thanks,
Bryan

Bryan Larson
360-902-1025
Washington State Department of Natural Resources
From: wilson99aps@aol.com [mailto:wilson99aps@aol.com]
Sent: Wednesday, February 11, 2015 2:25 PM
To: LARSON, BRYAN (DNR)
Subject: Fwd: Assignment for L&I
Bryan ~
Take a look at this document, it's very informative...and quite clearly states the (contractor, lessee, etc) is
the assignor; not the State.

Can you find an example of a current lease where there is an assignment of account that uses the exact
document you've provided to Heritage? At least I'd know another bank to speak to.

-----Original Message----From: Michelle Corral <Michelle.Corral@heritagebanknw.com>
To: 'wilson99aps@aol.com' <wilson99aps@aol.com>
Sent: Wed, Feb 11, 2015 1:56 pm
Subject: Assignment for L&I
Steve,
I thought that it may be helpful if you were able to see what other state departments use as their request
for assignment of account. I have attached the assignment of account that the Department of Labor and
Industries uses for your reference.
Thanks,
Michelle
Michelle Corral
VP Branch Manager
NMLS - 879030
Shelton Office
301 E Wallace Kneeland Blvd. Ste. 115
Shelton, WA 98584
Office:   (360) 426-4431 X82001
Direct:   (360) 570-7391
Fax:        (360) 426-4497
Michelle.Corral@HeritageBankNW.com

CONFIDENTIAL AND PROPRIETARY: This e-mail message is intended only for the use of the
individual or entity to which it is addressed and may contain information that is confidential. If the reader
is not the intended recipient, you are hereby notified that any dissemination, distribution, or copying of
this communication is strictly prohibited. If you have received this communication in error, please notify
us immediately by telephone, return this message to the address above and delete or destroy all copies.
From: itsupport@heritagebankwa.com [mailto:itsupport@heritagebankwa.com]
Sent: Wednesday, February 11, 2015 2:46 PM
To: Michelle Corral
Subject: Message from KMBT_C284e

From:
To:
Subject:
Date:
Attachments:

MEAD, MARILYN (DNR)
LARSON, BRYAN (DNR)
RE: Assignment for L&I
Tuesday, February 17, 2015 1:43:35 PM
Svendsen Savings Acct Assignment Demand.docx

I did a search of our DNR SharePoint site and found this letter where Brenda in Orca sent a letter
asking for the money in a savings account assignment with Heritage bank. It lists the name of the
person at the bank and your Shelton bank could contact them if they like. We wouldn’t need to
disclose our tenant’s name, just the name of the bank person Liz Crenna.

Marilyn Mead   
Washington State Department of Natural Resources (DNR)

From: LARSON, BRYAN (DNR)
Sent: Tuesday, February 17, 2015 1:37 PM
To: MEAD, MARILYN (DNR)
Subject: RE: Assignment for L&I
Ok,
I will ask them to provide the language and get back to you.

Bryan Larson
360-902-1025
Washington State Department of Natural Resources
From: MEAD, MARILYN (DNR)
Sent: Tuesday, February 17, 2015 1:36 PM
To: LARSON, BRYAN (DNR)
Subject: RE: Assignment for L&I
Hi Bryan,
1(f)

We might also want Charles to look at it first.
Marilyn Mead   
Washington State Department of Natural Resources (DNR)

From: LARSON, BRYAN (DNR)
Sent: Tuesday, February 17, 2015 1:34 PM
To: MEAD, MARILYN (DNR)

Subject: RE: Assignment for L&I
Can you let me know the process it would take to have our Attorney look over the language for the
Savings Account Assignment and have it changed so Heritage Bank could use it?

Bryan Larson
360-902-1025
Washington State Department of Natural Resources
From: MEAD, MARILYN (DNR)
Sent: Wednesday, February 11, 2015 2:49 PM
To: LARSON, BRYAN (DNR)
Subject: RE: Assignment for L&I
We do accept alternate forms for things sometimes. The Performance Bond form of ours is
something we use if the bonding company doesn’t have their own and the same with insurance
certificates. However, this is the tenant’s issue if his bank won’t let him assign. He should be the one
jumping through hoops. But I know how these things go sometimes with these smaller applicants
that aren’t really wise in the ways of business.
The L&I form was also just for insurance and it went up to $50,000.
Marilyn Mead   
Washington State Department of Natural Resources (DNR)
From: LARSON, BRYAN (DNR)
Sent: Wednesday, February 11, 2015 2:44 PM
To: MEAD, MARILYN (DNR)
Subject: RE: Assignment for L&I

I don’t see how we could use the L&I form if we have our own.
I agree with the privacy issue, and I am not sure how to deal with this.

Bryan Larson
360-902-1025
Washington State Department of Natural Resources
From: MEAD, MARILYN (DNR)
Sent: Wednesday, February 11, 2015 2:37 PM
To: LARSON, BRYAN (DNR)
Subject: RE: Assignment for L&I

I am awfully confused also. I know that Denise has done these savings accounts before but I couldn’t
say who may have done one recently. I am not sure one of our tenants would like their financial
information made available to another bank either. We have used this language since at least 2003.

If they have a form from L&I that is acceptable to them why don’t we have Charles review that and
see if we can accept it?
Marilyn Mead   
Washington State Department of Natural Resources (DNR)
From: LARSON, BRYAN (DNR)
Sent: Wednesday, February 11, 2015 2:28 PM
To: MEAD, MARILYN (DNR)
Subject: FW: Assignment for L&I

Marilyn,
Charles called me today saying he spoke with the representative at Heritage bank in Shelton, and
they are not willing to open a Savings Account Assignment with the form I sent them.
Do you know of anyone who may have completed a Savings Account Assignment recently that we
could look at or at least speak with that bank?
I am truly confused as to why this has turned into something so difficult.
Thanks,
Bryan

Bryan Larson
360-902-1025
Washington State Department of Natural Resources
From: wilson99aps@aol.com [mailto:wilson99aps@aol.com]
Sent: Wednesday, February 11, 2015 2:25 PM
To: LARSON, BRYAN (DNR)
Subject: Fwd: Assignment for L&I
Bryan ~
Take a look at this document, it's very informative...and quite clearly states the (contractor, lessee, etc) is
the assignor; not the State.
Can you find an example of a current lease where there is an assignment of account that uses the exact

document you've provided to Heritage? At least I'd know another bank to speak to.

-----Original Message----From: Michelle Corral <Michelle.Corral@heritagebanknw.com>
To: 'wilson99aps@aol.com' <wilson99aps@aol.com>
Sent: Wed, Feb 11, 2015 1:56 pm
Subject: Assignment for L&I
Steve,
I thought that it may be helpful if you were able to see what other state departments use as their request
for assignment of account. I have attached the assignment of account that the Department of Labor and
Industries uses for your reference.
Thanks,
Michelle
Michelle Corral
VP Branch Manager
NMLS - 879030
Shelton Office
301 E Wallace Kneeland Blvd. Ste. 115
Shelton, WA 98584
Office:   (360) 426-4431 X82001
Direct:   (360) 570-7391
Fax:        (360) 426-4497
Michelle.Corral@HeritageBankNW.com

CONFIDENTIAL AND PROPRIETARY: This e-mail message is intended only for the use of the
individual or entity to which it is addressed and may contain information that is confidential. If the reader
is not the intended recipient, you are hereby notified that any dissemination, distribution, or copying of
this communication is strictly prohibited. If you have received this communication in error, please notify
us immediately by telephone, return this message to the address above and delete or destroy all copies.
From: itsupport@heritagebankwa.com [mailto:itsupport@heritagebankwa.com]
Sent: Wednesday, February 11, 2015 2:46 PM
To: Michelle Corral
Subject: Message from KMBT_C284e

November 12, 2014

Liz Crenna
Heritage Bank
1800 S. Burlington Blvd
Burlington, WA 98233
Subject: Savings Account Assignment – Svendsen/Snow Mountain Land Co.
Account #RCW
/DNR Lease 20-B11233
42 56 230(4)

Dear Ms. Crenna:
This letter is to serve as Washington Department of Natural Resources’ (DNR) demand for
payment under the Savings Account Assignment referenced above. DNR is seeking $26,650.00,
the entire amount assigned to the State.
In support of this request, please find attached a copy of the executed Savings Account
Assignment Form and a copy of the order from the United States Bankruptcy Court Western
District lifting the automatic stay on the savings account funds.
Please make the funds available in the form of a teller/cashier’s check made payable to
Washington Department of Natural Resources and mail to my attention at:
Washington Department of Natural Resources
919 N. Township Street
Sedro-Woolley, WA 98284
Thank you for your assistance in this matter. Please do not hesitate to contact me if you have
any questions at brenda.treadwell@dnr.wa.gov or 360-854-2832.
Sincerely,

Brenda Treadwell
Orca-Straits District Manager
cc: District File
TRO File

From:
To:
Cc:
Subject:
Date:
Attachments:

LARSON, BRYAN (DNR)
MEAD, MARILYN (DNR)
PRUITT, BRAD (DNR)
RE: FOR APPROVAL - FINAL Geoduck lease and its Exhibit B
Wednesday, September 24, 2014 9:31:00 AM
image001.png

This will be the first Geoduck Aquaculture Lease we will be working on
The agreement number is

20-091719 Arcadia Point Seafood

Bryan Larson
360-902-1025
Washington State Department of Natural Resources
From: MEAD, MARILYN (DNR)
Sent: Wednesday, September 24, 2014 9:26 AM
To: LARSON, BRYAN (DNR)
Cc: AMIOTTE, LALENA (DNR); PRUITT, BRAD (DNR)
Subject: RE: FOR APPROVAL - FINAL Geoduck lease and its Exhibit B

There will be no ACDC training for the near future Is your agreement in the Nature system, and if so, what is your agreement number? I will get this moving for you Trust me, you will like this system It
is a real time-saver
Marilyn Mead
Washington State Department of Natural Resources (DNR)
From: LARSON, BRYAN (DNR)
Sent: Wednesday, September 24, 2014 9:24 AM
To: MEAD, MARILYN (DNR)
Cc: AMIOTTE, LALENA (DNR); PRUITT, BRAD (DNR)
Subject: RE: FOR APPROVAL - FINAL Geoduck lease and its Exhibit B

Tech, we have no Tech It will be Brad and I doing it as far as I know I still need to get the AC/DC training

Bryan Larson
360-902-1025
Washington State Department of Natural Resources
From: MEAD, MARILYN (DNR)
Sent: Wednesday, September 24, 2014 9:23 AM
To: LARSON, BRYAN (DNR)
Cc: AMIOTTE, LALENA (DNR); PRUITT, BRAD (DNR)
Subject: RE: FOR APPROVAL - FINAL Geoduck lease and its Exhibit B

Sadly, we don t do user sheets anymore We now have the most awesome “quick parts” system that is very simple and fast I can create one for you this morning Also, I would suggest you put this in
ACDC so you can merge information from Nature Who is going to be your tech?
Marilyn Mead
Washington State Department of Natural Resources (DNR)
From: LARSON, BRYAN (DNR)
Sent: Wednesday, September 24, 2014 9:20 AM
To: MEAD, MARILYN (DNR)
Cc: AMIOTTE, LALENA (DNR); PRUITT, BRAD (DNR)
Subject: RE: FOR APPROVAL - FINAL Geoduck lease and its Exhibit B

Yes, I just found them So if those are the current forms, can we get some user sheets made up for them?

Bryan Larson
360-902-1025
Washington State Department of Natural Resources
From: MEAD, MARILYN (DNR)
Sent: Wednesday, September 24, 2014 9:19 AM
To: LARSON, BRYAN (DNR)
Cc: AMIOTTE, LALENA (DNR); PRUITT, BRAD (DNR)
Subject: RE: FOR APPROVAL - FINAL Geoduck lease and its Exhibit B

Hi Bryan,
You are just off by about 20 minutes on the 25th Here is the last email with details that I sent at 10:29 that day Also, just an FYI, if you are looking for the most current approved agreement you can
always find them on the Land Management Services site in the Master Documents There is a screen shot of this one s location in the email below

From: MEAD, MARILYN (DNR)
Sent: Tuesday, March 25, 2014 10:29 AM
To: AMIOTTE, LALENA (DNR); LARSON, BRYAN (DNR); PRUITT, BRAD (DNR)
Subject: RE: FINAL - Geoduck Lease and its Exhibit B Plan of Operations

Good morning,
I went over this very carefully and found some errant spacing and formatting glitches that I fixed I also discovered it had the old recording clause that allowed for a memorandum, which we revised
several years ago I replaced it with the standard recordation clause as shown below in orange

18 11 Recordation Tenant shall record this Lease or a memorandum documenting the existence of this Lease in the county in which the Property is located, at Tenant’s sole expense The
memorandum shall contain, at a minimum, the Property description, the names of the parties to the Lease, the State’s lease number, and the duration of the Lease Tenant shall provide State
with recording information, including the date of recordation and file number Tenant shall have thirty (30) days from the date of delivery of the final executed agreement to comply with
the requirements of this Subsection 18 11 If Tenant fails to record this Lease, State may record it and Tenant shall pay the costs of recording upon State’s demand
18.11 Recordation. At Tenant’s expense and no later than thirty (30) days after receiving the fully-executed Lease, Tenant shall record this Lease in the county in which the Property is
located Tenant shall include the parcel number of the upland property used in conjunction with the Property, if any Tenant shall provide State with recording information, including the date
of recordation and file number [If Tenant fails to record this Lease, State may record it and Tenant shall pay the costs of recording upon State’s demand.]

2(a)

Marilyn Mead
Contract Specialist/Training Coordinator
Aquatic Resources Division
Washington State Department of Natural Resources (DNR)
360-902-1188
marilyn mead@dnr wa gov
www.dnr.wa.gov

Marilyn Mead
Washington State Department of Natural Resources (DNR)
From: LARSON, BRYAN (DNR)
Sent: Wednesday, September 24, 2014 9:02 AM
To: MEAD, MARILYN (DNR)
Cc: AMIOTTE, LALENA (DNR); PRUITT, BRAD (DNR)
Subject: FW: FOR APPROVAL - FINAL Geoduck lease and its Exhibit B
Importance: High

Marilyn,
Brad asked me this morning to start working on one of the lease documents, and I went back through my emails to see where we are at I could not find anything after this email from March

1(f)
I could have misplaced the email, so I am just trying to track this down

Thanks,
Bryan

Bryan Larson
360-902-1025
Washington State Department of Natural Resources
From: MEAD, MARILYN (DNR)
Sent: Friday, March 21, 2014 10:11 AM
To: AMIOTTE, LALENA (DNR)
Cc: LARSON, BRYAN (DNR); PRUITT, BRAD (DNR)
Subject: FW: FOR APPROVAL - FINAL

1(f)

FYI – I double-checked this

1(f)

I ll let you know when I hear anything

Marilyn Mead
Washington State Department of Natural Resources (DNR)
From: MEAD, MARILYN (DNR)
Sent: Friday, March 21, 2014 10 09 AM
To: Thompson, Christa (ATG)
Subject: FOR APPROVAL - FINAL

1(a)

Good morning, Christa,

1(a)

Thank you!
Marilyn Mead
Contract Specialist/Training Coordinator
Aquatic Resources Division
Washington State Department of Natural Resources (DNR)
360-902-1188
marilyn mead@dnr.wa.gov
www.dnr.wa.gov

From:
To:
Subject:
Date:
Attachments:

MEAD, MARILYN (DNR)
LARSON, BRYAN (DNR)
RE: Geoduck Aquaculture Contract Language
Monday, April 06, 2015 1:48:27 PM
Aquaculture Lease 05 - Worksheet.docx

Hi Bryan,
As usual, I am not aware of anything. Do you mean this one, the aquaculture 05 lease? Terry was
working with the Shellfish growers on some language for section 4.1.
Marilyn Mead   
Washington State Department of Natural Resources (DNR)

From: LARSON, BRYAN (DNR)
Sent: Monday, April 06, 2015 1:46 PM
To: MEAD, MARILYN (DNR)
Subject: Geoduck Aquaculture Contract Language
Marilyn,
Are you aware of DNR working on changing the language of our Geoduck Aquaculture Contract? I
received a call from a proponent today saying his attorney was working with DNR on changing some
language.
Since we are getting close to finalizing his contract, he has concerns of this going on and I have no
knowledge of the situation.
Thanks,
Bryan

Bryan Larson
Shellfish Program Specialist
Washington State Department of Natural Resources
360-902-1025
bryan.larson@dnr.wa.gov
www.dnr.wa.gov

When recorded, return to:
Tenant name
Tenant Address
Tenant City, State, Zip

AQUATIC LANDS [OYSTER] -OR- [CLAM] -OR- [MUSSEL] -OR- [GEODUCK]
AQUACULTURE LEASE
Lease No. [___ _______]
Grantor(s): Washington State Department of Natural Resources
Grantee(s): Tenant name
Legal Description: Section X, Township X North, Range X East / West, W.M.
Assessor’s Property Tax Parcel or Account Number: number / Not Applicable
THIS LEASE is made by and between the STATE OF WASHINGTON, acting through the
Department of Natural Resources ("State"), and [_____________], a [government
agency] -OR- [Washington corporation] -OR- [partnership] -OR- [marital community] -OR[single individual] -OR – [_____] ("Tenant").

BACKGROUND
Tenant desires to lease the aquatic lands commonly known as [_____], which [is] -OR- [are]
[tidelands[,] -AND/OR- [shorelands[,] -AND/OR- [bedlands[,] -AND/OR- [a harbor area]
located in [_____] County, Washington, from State, and State desires to lease the property to
Tenant pursuant to the terms and conditions of this Lease.
TO BE USED FOR THOSE LEASES IN THE CONSENT DECREE:
[This Lease is a re-lease to the same Tenant of the tidelands that are the subject of a Consent
Decree and Settlement Agreement (“Settlement Agreement”) in U.S. v. Washington, Case No.
2:70-cv-09213-RSM, Subproceeding No. 89-3 (Shellfish), document number 18839, United
States District Court, Western District of Washington. The court approved the Settlement
Aquatic Lands [____] Aquaculture Lease
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Lease No. XX-XXXXXX

Agreement on June 21, 2007. Under the Settlement Agreement, the signatory Tribes agree not
to conduct tribal shellfish harvest on the tidelands while State continues to lease the tidelands
to the same Tenant. Some circumstances such as an early termination of this lease, a request
to assign the lease, a change in ownership of the Tenant, or the expiration of the lease could
trigger a Tribe’s right to assume the lease, or to negotiate with the State for a new lease of all
or a portion of the Property, or to exercise treaty harvest rights on the Property.]
THEREFORE, the Parties agree as follows:

SECTION 1 PROPERTY
1.1

Property Defined.
(a)
State leases to Tenant and Tenant leases from State the real property described in
Exhibit A together with all the rights of State, if any, to improvements on and
easements benefiting the Property, but subject to the exceptions and restrictions
set forth in this Lease (collectively the “Property”). [The Property includes
[insert number] distinct aquaculture locations (“the Sites”). Reference to the
Property in this Lease includes all the Sites unless otherwise specified.]
(b)
This Lease is subject to all valid interests of third parties noted in the records
of [_____] County, or on file in the Office of the Commissioner of Public Lands,
Olympia, Washington; rights of the public under the Public Trust Doctrine or
federal navigation servitude; and treaty rights of Indian Tribes.
(c)
This Lease does not include any right to harvest, collect or damage any natural
resource, including aquatic life or living plants, any water rights, or any mineral
rights, including any right to excavate or withdraw sand, gravel, or other valuable
materials[, except to the extent expressly permitted in Exhibit B].
(d)
State reserves the right to grant easements and other land uses on the Property to
others when the easement or other land uses will not interfere unreasonably with
the Permitted Use.
For Consent Decree and Settlement Agreement Leases Only:
[(e)
This Lease is subject to the Settlement Agreement. Under certain conditions of
the Settlement Agreement, a Tribe may assert harvest rights to the Property.
State will provide Tenant with notice of a Tribe’s assertion of harvest rights.]
-OR[(e)
This Lease is not subject to the CONSENT DECREE. Attachment [_____] to
this Lease details the Treaty Tribe Sharing required as part of the
STIPULATED ORDER AMENDING SHELLFISH IMPLEMENTATION
PLAN (Case No: C70-9213) Subproceeding No 89-3 (Shellfish).]

1.2

Survey and Property Descriptions.
(a)
Tenant prepared Exhibit A, which describes the Property. Tenant warrants that
Exhibit A is a true and accurate description of the Lease boundaries and the
improvements to be constructed or already existing in the Lease area.
(b)
Tenant shall not rely on any written legal descriptions, surveys, plats, or diagrams
(“property description”) provided by State. Tenant shall not rely on State’s

Aquatic Lands [____] Aquaculture Lease
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[(c)

approval or acceptance of Exhibit A or any other Tenant-provided property
description as affirmation or agreement that Exhibit A or other property
description is true and accurate. Tenant’s obligation to provide a true and
accurate description of the Property boundaries is a material term of this Lease.
Tenant shall also provide a copy of the property description to the Director of the
Department of Fish and Wildlife. [Tenant also shall have the boundaries of the
Property marked by piling monuments or other markers of a permanent nature
as the State may direct.]
State accepts a preliminary Exhibit A upon the Commencement Date of this
Lease. Tenant shall submit a final Exhibit A for State’s approval within
[_____] ([_____]) days of the Commencement Date. Upon State’s written
approval, the final Exhibit A supersedes the preliminary Exhibit A. Until
superseded, the preliminary Exhibit A has full legal effect.]

1.3
Inspection. State makes no representation regarding the condition of the Property,
improvements located on the Property, the suitability of the Property for Tenant’s Permitted Use,
compliance with governmental laws and regulations, availability of utility rights, access to the
Property, or the existence of hazardous substances on the Property. Tenant inspected the
Property and accepts it “AS IS.”
[1.4

Documentation of Leasehold Condition.
(a)
To the extent satisfactory to State, Tenant shall [film / photograph / cause to be
inspected] the condition and appearance of the leasehold Property at the
beginning of Term, documenting the condition of both the water surface and
the underwater land. Tenant shall provide a true copy of such [film /
photographs / signed and sworn inspection report] to State within [insert
number of days] of the Commencement Date.
(b)
Within [insert number of days] before the End of Term, or within [insert
number of days] of any valid early notice to terminate, Tenant shall [film /
photograph / cause to be inspected] the appearance of the leasehold Property to
the same extent as documented at the beginning of Term. Tenant shall provide
a true copy of such documentation to State within [insert number of days] of
End of Term.
(c)
The Parties shall use the documentation under Paragraphs 1.4(a)-(b) to
apportion liability for conditions requiring remedial action under Subsection
3.3.
(d)
If Tenant fails to provide documentation described in Paragraphs 1.4(a) - (b),
Tenant is liable for all conditions requiring remedial action under Subsection
3.3 when Tenant finally vacates, regardless of whether Tenant vacates by the
End of Term or at the end of successive terms or holdovers.]

SECTION 2 USE
2.1

Permitted Use. Tenant shall use the Property for

Aquatic Lands [____] Aquaculture Lease
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[

] (the “Permitted Use”),

and for no other purpose. This is [a water-dependent use]. -OR- [a nonwater-dependent use.] OR- [a water-oriented use]. -OR- [a mixed use, with [_____] square feet of water-dependent
use and [_____] square feet of nonwater-dependent use.] -OR- [a mixed use, with [_____]
square feet of water-dependent use and [_____] square feet of water-oriented use.] -OR- [a
mixed use, with [_____] square feet of water-dependent use, [_____] square feet of nonwaterdependent use and [_____] square feet of water-oriented use.] Exhibit B describes the
Permitted Use in detail. The Permitted Use is subject to additional obligations in Exhibit B.
2.2

Restrictions on Use.
(a)
Tenant shall not cause or permit any damage to natural resources on the Property[,
except to the extent expressly permitted in Exhibit B].
(b)
Unless approved by State in writing, Tenant shall not cause or permit any filling
activity to occur on the Property or adjacent state-owned aquatic land[, except to
the extent expressly permitted in Exhibit B]. This prohibition includes any
deposit of rock, earth, ballast, wood waste, refuse, garbage, waste matter
including chemical, biological, or toxic wastes, hydrocarbons, any other
pollutants, or other matter.
(c)
Tenant shall not cause or permit waste of the Property or adjacent state-owned
aquatic land.
(d)
Failure to Comply with Restrictions on Use.
(1)
Tenant’s failure to comply with the restrictions on use under this
Subsection 2.2 is a default subject to Section 14, Default and Remedies.
Tenant shall cure the default by taking all steps necessary to remedy the
failure and restore the Property to the condition before the failure occurred
within the time for cure provided in Subsection 14.2.
(2)
If Tenant fails to cure the default in the manner described in this
Paragraph 2.2(d), the default becomes an Event of Default subject to
Subsection 14.3, Remedies. In addition, the State may (1) restore the
Property and charge Tenant remedial costs and/or (2) charge Tenant
natural resource damages. On demand by State, Tenant shall pay all costs
and/or damages.
(e)
State’s failure to notify Tenant of Tenant’s failure to comply with all or any of the
restrictions set out in this Subsection 2.2 does not constitute a waiver of any
remedies available to State.
(f)
This Section 2.2 does not limit Tenant’s liability under Section 8, below.
[(g)
Tenant shall not cause or permit scour or damage to aquatic land and
vegetation. This prohibition includes the following limitations:
i.
Tenant shall avoid damage caused by propeller wash from vessels.
ii.
For any period of commercial moorage, Tenant shall acquire DNR
authorization and install approved anchoring systems using midline
floats. Tenant shall not allow moorage over marine vegetation.
iii.
Tenant may only ground vessels in approved locations where marine
vegetation is not present and where impacts to benthic organisms can be
minimized.

Aquatic Lands [____] Aquaculture Lease
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iv.

Tenant shall ensure any power-assisted pressure washing or cleaning of
equipment, machinery, floating, or fixed structures avoids scouring of
the substrate. Tenant shall screen all pumps that use salt water in
accordance with National Marine Fisheries Service and Washington
Department of Fish and Wildlife criteria.]

2.3
Conformance with Laws. Tenant shall, at all times, keep current and comply with all
conditions and terms of any permits, licenses, certificates, regulations, ordinances, statutes, and
other government rules and regulations regarding its use or occupancy of the Property.
2.4
Liens and Encumbrances. Tenant shall keep the Property free and clear of any liens
and encumbrances arising out of or relating to its use or occupancy of the Property, unless
expressly authorized by State in writing.

SECTION 3 TERM
3.1
Term Defined. The term of this Lease is [_____ (__)] years (the "Term"), beginning on
the [_____] day of [____________, 20__] (the "Commencement Date"), and ending on the
[_____] day of [____________, 20__] (the "Termination Date"), unless terminated sooner under
the terms of this Lease.
3.2

Renewal of Lease.
(a)
This Lease does not provide a right of renewal.
(b)
Tenant may apply for a new lease in accordance with RCW 79.135.150 and State
has discretion to grant a new lease to Tenant if State deems it to be in the best
interest of the State to re-lease the Property.
(c)
Tenant must file with State a written request to renew at least one (1) year prior to
the Termination date. Within ninety (90) days, State will respond with (1) an
offer of the renewal terms and conditions or (2) denial of the renewal request.
State may deny the renewal request if Tenant is in default at the time.
(d)
If State offers a new lease, Tenant shall accept or reject State’s offer within ninety
(90) days. If Tenant rejects State’s offer, State may offer the lease to others.
CONSENT DECREE AND SETTLEMENT AGREEMENT LEASES ONLY:
[(e)
In accordance with Section 4 of the Settlement Agreement, Tribes may have a
right to seek a lease of the Property if Tenant and State fail to enter into a
renewal lease within six months (or nine months where a property boundary
survey is needed) after expiration of this Lease. Exhibit C is a copy of Section 4
of the Settlement Agreement.]

3.3

End of Term.
(a)
Upon the expiration or termination of this Lease, Tenant shall remove
Improvements in accordance with Section 7, Improvements and surrender the
Property to State in the same or better condition as on the Commencement Date,
reasonable wear and tear excepted.
(b)
Definition of Reasonable Wear and Tear.

Aquatic Lands [____] Aquaculture Lease
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(1)

(c)

3.4

Reasonable wear and tear is deterioration resulting from the Permitted Use
that has occurred without neglect, negligence, carelessness, accident, or
abuse of the Property by Tenant or any other person on the premises with
the permission of Tenant.
(2)
Reasonable wear and tear does not include any deposit of material
prohibited under Paragraph 2.2(b) unless expressly permitted by State in
writing and regardless of whether the deposit is incidental to or the
byproduct of the Permitted Use.
If Property is in worse condition, excepting for reasonable wear and tear, on the
surrender date than on the Commencement Date, the following provisions apply.
(1)
State shall provide Tenant a reasonable time to take all steps necessary to
remedy the condition of the Property. State may require Tenant to enter
into a right-of-entry or other use authorization prior to the Tenant entering
the Property to remedy any breach of this Subsection 3.3.
(2)
If Tenant fails to remedy the condition of the Property in a timely manner,
then State may take any steps reasonably necessary to remedy Tenant’s
failure. Upon demand by State, Tenant shall pay all costs of such
remedial action, including but not limited to the costs of removing and
disposing of any material deposited improperly on the Property, lost
revenue resulting from the condition of the Property prior to and during
remedial action, and any administrative costs associated with the remedial
action.

Holdover.
(a)
If Tenant remains in possession of the Property after the Termination Date, the
occupancy will not be an extension or renewal of the Term. The occupancy will
be a month-to-month tenancy, on terms identical to the terms of this Lease, which
either Party may terminate on thirty (30) days’ written notice.
(1)
The monthly rent during the holdover will be the same rent that would be
due if the Lease were still in effect and all adjustments in rent were made
in accordance with its terms.
(2)
Payment of more than the monthly rent will not be construed to create a
periodic tenancy longer than month-to-month. If Tenant pays more than
the monthly rent and State provides notice to vacate the property, State
shall refund the amount of excess payment remaining after the Tenant
ceases occupation of the Property.
(b)
If State notifies Tenant to vacate the Property and Tenant fails to do so within the
time set forth in the notice, Tenant will be a trespasser and shall owe the State all
amounts due under RCW 79.02.300 or other applicable law.

Delete this provision when re-leasing to Tenant in Possession.
[3.5 Adjustment of Term Resulting from Tenant’s Possession.
(a)
If, for any reason whatsoever, State cannot deliver possession of the Property to
Tenant on the Commencement Date, this Lease will not be void or voidable, nor
will State be liable to Tenant for any loss or damage resulting from the delay in
Aquatic Lands [____] Aquaculture Lease
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(b)

delivery of possession. In such event, the date of delivery of possession will be
the Commencement Date for all purposes, including the payment of rent.
If Tenant takes possession before the Commencement Date, the date of
possession will be the Commencement Date for all purposes, including the
payment of rent. If the Lease Term commences earlier or later than the
scheduled Commencement Date, the Termination Date adjusts accordingly.]

SECTION 4 RENT
4.1
Annual Rent. [(a)] Until adjusted as set forth below, Tenant shall pay to State an annual
rent in the amount of [_____] Dollars ($[_____]). [The annual rent includes the rent due for
each of the [insert number ( )] Sites as shown in Exhibit C.] The annual rent, as it currently
exists or as adjusted or modified (the "Annual Rent"), is due and payable in full on or before the
Commencement Date and on or before the same date of each year thereafter. Any payment not
paid by State’s close of business on the date due is past due.
Alternate language for fixed minimum with production payment
[4.1 Annual Rent. Tenant shall pay to State an annual rent based on a Fixed Minimum
Annual Payment and any Production Payment in excess of the Fixed Minimum Annual
Payment. Any payment not paid by State’s close of business on the date due is past due.
(a)
Fixed Minimum Annual Payment. Tenant shall pay State a Fixed Minimum
Annual Payment of [________________] Dollars ($[__________]), which is
due and payable in full on or before the Commencement Date, and on or before
the same date of each year thereafter.
(b)
Production Payment.
(1)
Tenant shall pay State a Production Payment calculated in accordance
with Paragraph 4.1(b)(2). The Production Payment, or a portion of it, is
due and payable for each month in which the yearly aggregate of
monthly Production Payments exceeds the Fixed Minimum Annual
Payment for that year as follows:
(i)
At the end of the first month of each lease year, Tenant shall
begin computing the Production Payment due for the first month
and shall continue to compute the Production Payment for each
month thereafter.
(ii)
At the end of the month in which the aggregate of all the monthly
Production Payments within a single lease year exceeds the
Fixed Minimum Annual Payment for that year, Tenant shall pay
State an amount equal to the excess by the 10th day of the
following month. Tenant then shall pay monthly Production
Payment in full through the remainder of the lease
year. Monthly Production Payments shall be made no later than
ten days after the end of month for which the Production
Payment is due.
(2)
For each month, calculate the Production Payment for [bushels of
oysters to shuck] - AND/OR- [pounds of clams] - AND/OR- [dozens of
live single oysters] by multiplying [bushels] - AND/OR - [dozens] Aquatic Lands [____] Aquaculture Lease
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(c)

(d)

AND/OR - [pounds] by the wholesale value, then by [thirty-three (33)] –
OR - [ ] percent].
Tenant is not entitled to a refund if the Fixed Minimum Annual Payment for a
lease year exceeds the sum of Production Payments for that year. Production
Payments do not carry-back or carry-forward from one lease year to another.
Tenant shall submit to State by the 10th of each month a monthly report with:
(i)
The total number of [bushels of oysters to shuck] - AND/OR – [and]
[pounds of clams] - AND/OR- [dozens of live single oysters] and
(ii)
The wholesale price per [bushel] - AND/OR- [pounds] - AND/OR[dozen].]

FOR GEODUCK:
[4.2 Annual Minimum Base Rent. Tenant shall pay to State the annual minimum base rent
in the amount of [ ] Dollars ($[ ]). The annual minimum base rent is due and payable in
full on or before the Commencement Date and on or before the same date of each year
thereafter. In addition to the annual minimum base rent, Tenant shall pay production based
rent in accordance with Subsection 4.2(a).]
FOR OYSTER:
[4.2 Oyster Inflation or Rent Adjustment. State shall adjust the rent annually. The State, in its
sole discretion, may make the adjustment based on either the State share of most current
commercial market price for oysters and multiplied by the property production potential as
determined by State survey information, or the change in the Producer Price Index ("PPI")
for Oysters (code 2092-224) as published by US Department of Commerce, Bureau of Labor
Statistics. The adjustment is calculated by using the annual average adjustment averaged over
the preceding five years. If publication of the PPI is discontinued, State shall use a reliable
governmental or other non-partisan publication evaluating the information used in
determining the inflation index.]
FOR CLAM:
[4.2 Clam Rent Adjustment. State shall adjust the rent annually. State shall base annual
rent adjustment for clam culture on the most current commercial market for clams and
property production potential as determined by State survey information or harvest receipts. If
no current State survey information is available, the annual rent shall remain the same,
unless State in State’s sole discretion elects to use harvest receipts in lieu of survey
information to calculate the annual rent adjustment.]
FOR GEODUCK PRODUCTION:
[4.2 Production Based Rent.
(a)
Production Based Rent. In addition to the annual minimum base rent, Tenant
shall pay to State a quarterly Production Based Rent. When the Tenant initiates
harvest of cultured geoduck, State shall compute the Production Based Rent as
follows: the total quarterly volume of geoduck harvested in pounds multiplied
by the current average wholesale price per pound, multiplied by the royalty rate
of [_____] percent.
Aquatic Lands [____] Aquaculture Lease
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(b)

Quarterly Reports and payment of Production Based Rent. At the time Tenant
submits its quarterly aquaculture production report (“production report”) to the
Washington State Department of Fish and Wildlife, Tenant shall submit to
State a copy of the production report and payment of the Production Based
Rent as calculated in Section 4.2(a). The quarterly aquaculture production
report must include the poundage or other unit of measure and price received
for geoduck harvested and sold. If Tenant makes no sales in any quarter,
Tenant shall so report.]

FOR MUSSEL (negotiated language):
[4.2 Mussel Rent Adjustment. State may adjust rent annually using either a flat rate
calculated in accordance with Paragraph 4.2(a) or a production-based rate calculated in
accordance with Paragraph 4.3(b), whichever is higher. State will annually calculate both
rates then deliver to Tenant a bill for rent based on the higher rate. Tenant shall submit
payment as provided in Subsection 4.1.
(a)
Flat Rate Rent. On the Commencement Date, the flat rate is [four hundred
dollars per acre ($400/acre) multiplied by the total area of the Property] -OR[_____]. State will adjust the flat rate annually for inflation based on the
Producer Price Index (PPI) for Oysters code 2092-224 as published by US
Department of Commerce, Bureau of Labor Statistics. If publication of the PPI
is discontinued, a reliable governmental or other non-partisan publication
evaluating the information used in determining the PPI shall be used.
(b)
Production-based rent. State will calculate production-based rent on the
annual total pounds of mussels from the Property multiplied by the annual
statewide average value per pound multiplied by the rate of return.
(1)
State will use the quarterly aquaculture production reports Tenant
submits to the Washington Department of Fish and Wildlife (WDFW) to
determine annual total pounds of mussels from the Property.
(2)
State will base the annual statewide average value on statewide
aquaculture production reports from the previous year and other
supporting information from WDFW or other sources. On the
Commencement Date, the statewide average value is $[_____] per
pound.
(3)
State will use the following table to determine rate of return. State will
calculate the production rate used in the table by multiplying the annual
total pounds of mussels from the Property by the area of the Property in
square feet actually utilized in mussel production (footprint of rafts or
longlines).
Mussel Raft Rate of Return Calculation
Production Rate
Rate of Return
0 – 6 lb/ft2
2.0%
7 – 12 lb/ft2
1.5%
>12 lb/ft2
1.0%]
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4.3
Payment Place. Tenant shall make payment to Financial Management Division, 1111
Washington St SE, PO Box 47041, Olympia, WA 98504-7041.
[4.4 Audit. Tenant shall allow State to inspect and audit the books, contracts, and accounts
of Tenant to determine whether Tenant is paying State the full amount owed under this Lease.
Tenant shall pay State an amount equal to any deficiency within thirty (30) days of delivery of
the audit to Tenant. If the audit discloses that Tenant has underpaid by two percent (2%) or
more, Tenant shall pay to State the cost of the audit upon demand.]
[4.4[5] Resource Payment. In addition to the annual rent described in Section 4.1, Tenant
shall pay to State a one-time Resource Assessment payment of [_____] Dollars [$_____] for
the value of the existing natural shellfish. Rent shall be charged according to the schedule set
forth in Exhibit C.]

SECTION 5 OTHER EXPENSES
5.1
Utilities. Tenant shall pay all fees charged for utilities in connection with the use and
occupancy of the Property, including but not limited to electricity, water, gas, and telephone
service.
5.2
Taxes and Assessments. Tenant shall pay all taxes (including leasehold excise taxes),
assessments, and other governmental charges, of any kind whatsoever, applicable or attributable
to the Property, Tenant's leasehold interest, the improvements, or Tenant's use and enjoyment of
the Property.
5.3
Right to Contest. If in good faith, Tenant may contest any tax or assessment at its sole
cost and expense. At the request of State, Tenant shall furnish reasonable protection in the form
of a bond or other security, satisfactory to State, against any loss or liability resulting from such
contest.
5.4
Proof of Payment. If required by State, Tenant shall furnish to State receipts or other
appropriate evidence establishing the payment of any amounts this Lease requires Tenant to pay.
5.5
Failure to Pay. If Tenant fails to pay any of the amounts due under this Lease, State
may pay the amount due, and recover its cost in accordance with Section 6.

SECTION 6 LATE PAYMENTS AND OTHER CHARGES
6.1
Late Charge. If State does not receive any rental payment within ten (10) days of the
date due, Tenant shall pay to State a late charge equal to four percent (4%) of the amount of the
payment or Fifty Dollars ($50), whichever is greater, to defray the overhead expenses of State
incident to the delay. Failure to pay rent constitutes a default by the Tenant and State may seek
remedies under Section 14 as well as late charges and interest as provided in this Section 6.
6.2

Interest Penalty for Past-Due Rent and Other Sums Owed.
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(a)

(b)

Tenant shall pay interest on the past due rent at the rate of one percent (1%) per
month until paid, in addition to paying the late charges determined under
Subsection 6.1, above. Rent not paid by the close of business on the due date will
begin accruing interest the day after the due date.
If State pays or advances any amounts for or on behalf of Tenant, Tenant shall
reimburse State for the amount paid or advanced and shall pay interest on that
amount at the rate of one percent (1%) per month from the date State notifies
Tenant of the payment or advance. This includes, but is not limited to, State’s
payment of taxes of any kind, assessments, insurance premiums, costs of removal
and disposal of materials or Improvements under any provision of this Lease, or
other amounts not paid when due.

6.3
Referral to Collection Agency and Collection Agency Fees. If State does not receive
payment within thirty (30) days of the due date, State may refer the unpaid amount to a
collection agency as provided by RCW 19.16.500 or other applicable law. Upon referral, Tenant
shall pay collection agency fees in addition to the unpaid amount.
6.4
No Accord and Satisfaction. If Tenant pays, or State otherwise receives, an amount less
than the full amount then due, State may apply such payment as it elects. State may accept any
payment in any amount without prejudice to State’s right to recover the balance of the rent or
pursue any other right or remedy. No endorsement or statement on any check, any payment, or
any letter accompanying any check or payment constitutes accord and satisfaction.
6.5
No Counterclaim, Setoff, or Abatement of Rent. Except as expressly set forth
elsewhere in this Lease, Tenant shall pay rent and all other sums payable by Tenant without the
requirement that State provide prior notice or demand. Tenant’s payment is not subject to any
counterclaim, setoff, deduction, defense or abatement.

SECTION 7 IMPROVEMENTS
7.1

Improvements Defined.
(a)
“Improvements,” consistent with RCW 79.105 through 79.145, are additions
within, upon, or attached to the land. This includes, but is not limited to, fill,
structures, bulkheads, docks, pilings, and other fixtures.
(b)
“Personal Property” means items that can be removed from the Property without
(1) injury to the Property or Improvements or (2) diminishing the value or utility
of the Property or Improvements.
(c)
“State-Owned Improvements” are Improvements made or owned by State. StateOwned Improvements includes any construction, alteration, or addition to StateOwned Improvements made by Tenant.
(d)
“Tenant-Owned Improvements” are Improvements made by Tenant with State’s
consent or acquired by Tenant from former tenant in accordance with RCW
79.125.300 or 79.130.040. Shellfish planted by Tenant are Tenant-Owned
Improvements.

Aquatic Lands [____] Aquaculture Lease

Page 11 of 43

Lease No. XX-XXXXXX

(e)

“Unauthorized Improvements” are Improvements made on the Property without
State’s prior consent or Improvements made by Tenant that do not conform to
plans submitted to and approved by the State.

7.2
Existing Improvements. On the Commencement Date, the following Improvements are
located on the Property: [_______________________]. The Improvements are [State-Owned
Improvements] - OR- [Tenant-Owned Improvements].
7.3

Construction, Major Repair, Modification, and Demolition.
(a)
This Subsection 7.3 governs construction, alteration, replacement, major repair,
modification, demolition, and deconstruction of Improvements (“Work”). Section
11 governs routine maintenance and minor repair of Improvements and the
Property. This Section 7.3 does not apply to aquaculture activities such as
planting, cultivation, and harvesting of shellfish.
(b)
Except in an emergency, Tenant shall not conduct any Work[, except as described
in Exhibit B,] without State’s prior written consent, as follows:
(1)
State may deny consent if State determines that denial is in the best
interests of the State. State may impose additional conditions reasonably
intended to protect and preserve the Property. If Work is for removal of
Improvements at End of Term, State may waive removal of any or all
Improvements.
(2)
Except in an emergency, Tenant shall submit to State plans and
specifications describing the proposed Work at least sixty (60) days before
submitting permit applications to regulatory authorities unless Tenant and
State otherwise agree to coordinate permit applications. At a minimum, or
if no permits are necessary, Tenant shall submit plans and specifications at
least ninety (90) days before commencement of Work. [This submittal
requirement does not apply to activity described in Exhibit B.]
(3)
State waives the requirement for consent if State does not notify Tenant of
its grant or denial of consent within sixty (60) days of submittal.
(c)
Tenant shall notify State of emergency Work within five (5) business days of the
start of such Work. Upon State’s request, Tenant shall provide State with plans
and specifications or as-builts of emergency Work.
(d)
Tenant shall not commence or authorize Work until Tenant or Tenant’s contractor
has:
(1)
Obtained a performance and payment bond in an amount equal to [one
hundred twenty-five percent (125%)] -OR- [[_____] percent ([_____] %)]
of the estimated cost of construction. Tenant shall maintain the
performance and payment bond until Tenant pays in full the costs of the
Work, including all laborers and material persons.
(2)
Obtained all required permits.
(e)
Before completing Work, Tenant shall remove all debris and restore the Property,
to an orderly and safe condition. If Work is intended for removal of
Improvements at End of Term, Tenant shall restore the leasehold Property in
accordance with Subsection 3.3, End of Term.
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(f)
(g)

7.4

Upon completing work, Tenant shall promptly provide State with as-built plans
and specifications.
State shall not charge rent for authorized Improvements installed by Tenant
during this Term of this Lease, but State may charge rent for such Improvements
when and if Tenant or successor obtains a subsequent use authorization for the
Property and State has waived the requirement for Improvements to be removed
as provided in Subsection 7.5.

Standards for Work.
(a)
Applicability of Standards for Work
(1)
The standards for Work in Paragraph 7.4(b) apply to Work commenced in
the five year period following the Commencement Date [and to Proposed
Facilities described in Exhibit B]. Work has commenced if State has
approved plans and specifications.
(2)
If Tenant undertakes Work five years or more after the Commencement
Date, Tenant shall comply with State’s then current standards for Work.
(3)
At Tenant’s option, Tenant may ascertain State’s current standards for
Work as follows:
(i)
Before submitting plans and specifications for State’s approval as
required by Paragraph 7.3 of the Lease, Tenant shall request State
to provide Tenant with then current standards for Work on Stateowned Aquatic Lands.
(ii)
Within thirty (30) days of receiving Tenant’s request, State shall
provide Tenant with current standards for Work, which will be
effective for plans and specifications submitted for State’s
approval within two (2) years of Tenant’s request for standards.
(iii) If State does not timely provide current standards upon Tenant’s
request, the standards under Paragraph 7.4(b) apply to Tenant’s
Work provided Tenant submits plans and specifications as required
by Paragraph 7.3 within two (2) years of Tenant’s request for
standards.
(iv)
If Tenant fails to (1) make a request for current standards or (2)
timely submit plans and specifications to State after receiving
current standards, Tenant shall make changes in plans or Work
necessary to conform to State’s standards current at the time
Tenant submits Tenant’s plans and specifications for State’s
approval.
(b)
Standards for Work.
[(x) State will not approve plans to construct new Improvements or expand
existing Improvements in or over habitats designated by State as
important habitat. Tenant shall confirm location of important habitat on
Property, if any, with State before submitting plans and specifications in
accordance with Paragraph 7.3.]
[(x) Tenant shall not provide anchorage or moorage in water more shallow
than [7 feet (2 meters)] – OR- [_____] at the extreme low tide or water.]
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[(x)
[(x)

7.5

Tenant shall use embedded anchors and midline floats on all anchored
structures and buoys.]
Tenant shall site new or expanded Improvements to avoid impacts to
[INSERT SPECIES OF AQUATIC VEGETATION] using the methods
described in [INSERT NAME OF DOCUMENT].]

Tenant-Owned Improvements at End of Lease.
(a)
Disposition.
(1)
Tenant shall remove Tenant-Owned Improvements in accordance with
Subsection 7.3 upon the expiration, termination, or cancellation of the
Lease unless State waives the requirement for removal.
(2)
Tenant-Owned Improvements remaining on the Property on the
expiration, termination or cancellation date shall become State-Owned
Improvements without payment by State, unless State elects otherwise.
State may refuse or waive ownership. [If RCW 79.125.300 or 79.130.040
apply at the time this Lease expires, Tenant could be entitled to payment
by the new tenant for Tenant-Owned Improvements.]
(3)
If Tenant-Owned Improvements remain on the Property after the
expiration, termination, or cancellation date without State’s actual or
deemed consent, State may remove all Improvements and Tenant shall pay
the costs of removal and disposal.
(b)
Conditions Under Which State May Waive Removal of Tenant-Owned
Improvements.
(1)
State may waive removal of any or all Tenant-Owned Improvements
whenever State determines that it is in the best interests of the State and
regardless of whether Tenant re-leases the Property.
(2)
If Tenant re-leases the Property, State may waive requirement to remove
Tenant-Owned Improvements. State also may consent to Tenant’s
continued ownership of Tenant-Owned Improvements.
(3)
If Tenant does not re-lease the Property, State may waive requirement to
remove Tenant-Owned Improvements upon consideration of a timely
request from Tenant, as follows:
(i)
Tenant must notify State at least one (1) year before the
Termination Date of its request to leave Tenant-Owned
Improvements.
(ii)
State, within ninety (90) days, will notify Tenant whether State
consents to any or all Tenant-Owned Improvements remaining.
State has no obligation to grant consent.
(iii) State’s failure to respond to Tenant’s request to leave
Improvements within ninety (90) days is a denial of the request.
(c)
Tenant’s Obligations if State Waives Removal.
(1)
Tenant shall not remove Improvements if State waives the requirement for
removal of any or all Tenant-Owned Improvements.
(2)
Tenant shall maintain such Improvements in accordance with this Lease
until the expiration, termination, or cancellation date. Tenant shall be
liable to State for cost of repair if Tenant causes or allows damage to

Aquatic Lands [____] Aquaculture Lease

Page 14 of 43

Lease No. XX-XXXXXX

Improvements State has designated to remain.
7.6

Disposition of Unauthorized Improvements.
(a)
Unauthorized Improvements belong to State, unless State elects otherwise.
(b)
State may either:
(1)
Consent to Tenant ownership of the Improvements, or
(2)
Charge rent for use of the Improvements from the time of installation or
construction and
(i)
Require Tenant to remove the Improvements, in accordance with
Subsection 7.3, in which case Tenant shall pay rent for the
Improvements until removal,
(ii)
Consent to Improvements remaining and Tenant shall pay rent for
the use of the Improvements, or
(iii) Remove Improvements and Tenant shall pay for the cost of
removal and disposal, in which case Tenant shall pay rent for use
of the Improvements until removal and disposal.

7.7

Disposition of Personal Property.
(a)
Tenant retains ownership of Personal Property unless Tenant and State agree
otherwise in writing.
(b)
Tenant shall remove Personal Property from the Property by the Termination
Date. Tenant is liable for any damage to the Property and Improvements that
results from removal of Personal Property.
(c)
State may sell or dispose of all Personal Property left on the Property after the
Termination Date.
(1)
If State conducts a sale of Personal Property, State shall apply proceeds
first to the State’s administrative costs in conducting the sale, second to
payment of amount that then may be due from the Tenant to the State.
State shall pay the remainder, if any, to the Tenant.
(2)
If State disposes of Personal Property, Tenant shall pay for the cost of
removal and disposal.

[7.8
Disposition of State-Owned Improvements. [Tenant shall remove State-Owned
Improvements in accordance with Subsection 7.3 by the expiration, termination, or
cancellation date of this Lease unless State waives the requirement for removal.]
– OR[(a) Upon timely notice by State, Tenant shall remove State-Owned Improvements in
accordance with Subsection 7.3 by the expiration, termination or cancellation
date of this Lease.
(1)
State’s notice is timely if provided at least one (1) year before the
Termination Date or, if Lease is cancelled or terminated before
expiration of the Term, at least thirty (30) days before the early
cancellation or expiration date.
(2)
If State fails to provide timely notice to Tenant, Tenant has no obligation
to remove State-Owned Improvements.
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(b)
(c)

If Tenant re-leases the Property, State may waive requirement for Tenant to
remove State-Owned Improvements.
[If State timely requests the removal of State-Owned Improvements but Tenant
fails to comply] –OR- [If Tenant fails to remove State-Owned Improvements],
State may remove all Improvements and Tenant shall pay the costs of removal
and disposal.]]

SECTION 8 ENVIRONMENTAL LIABILITY/RISK ALLOCATION
8.1

Definitions.
(a)
“Hazardous Substance” means any substance that now or in the future becomes
regulated or defined under any federal, state, or local statute, ordinance, rule,
regulation, or other law relating to human health, environmental protection,
contamination, pollution, or cleanup, including, but not limited to, the Resource
Conservation and Recovery Act (“RCRA”), 42 U.S.C. 6901 et. seq., as amended;
Comprehensive Environmental Response, Compensation and Liability Act of
1980 (“CERCLA”), 42 U.S.C. 9601 et seq., as amended; Washington’s Model
Toxics Control Act (“MTCA”), Chapter 70.105 RCW, as amended; and
Washington’s Sediment Management Standards, WAC Chapter 173-204.
(b)
“Release or threatened release of Hazardous Substance” means a release or
threatened release as defined under any law described in Paragraph 8.1(a).
(c)
“Utmost care” means such a degree of care as would be exercised by a very
careful, prudent, and competent person under the same or similar circumstances;
the standard of care established under MTCA, RCW 70.105D.040.

8.2

General Conditions.
(a)
Tenant’s obligations under this Section 8 extend to the area in, on, under, or
above:
(1)
The Property and
(2)
Adjacent state-owned aquatic lands where a release or the presence of
Hazardous Substances may arise from Tenant’s use of the Property.
(b)
Standard of Care.
(1)
Tenant shall exercise the utmost care with respect to Hazardous
Substances.
(2)
Tenant shall exercise utmost care for the foreseeable acts or omissions of
third parties with respect to Hazardous Substances, and the foreseeable
consequences of those acts or omissions, to the extent required to establish
a viable, third-party defense under the law, including – but not limited to –
RCW 70.105D.040.

8.3

Current Conditions and Duty to Investigate.
(a)
[State makes no representation about the condition of the Property. Hazardous
Substances may exist in, on, under, or above the Property.] -OR- [Hazardous
Substances are known to exist in, on, under, or above the Property. These are
identified in Exhibit C, which is attached for information only and is not
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(b)
(c)

8.4

incorporated in the Lease. State makes no representations or warranties of any
kind or nature regarding the accuracy, completeness, or any other matter
relating to Exhibit C. Hazardous Substances other than those identified in
Exhibit C may exist in, on, under, or above the Property.]
This Lease does not impose a duty on State to conduct investigations or supply
information to Tenant about Hazardous Substances.
Tenant is responsible for conducting all appropriate inquiry and gathering
sufficient information concerning the Property and the existence, scope, and
location of any Hazardous Substances on the Property, or adjacent to the Property,
that allows Tenant to meet Tenant’s obligations under this Lease.

Use of Hazardous Substances.
(a)
Tenant, its subtenants, contractors, agents, employees, guests, invitees, or
affiliates shall not use, store, generate, process, transport, handle, release, or
dispose of Hazardous Substances, except in accordance with all applicable laws.
(b)
Tenant shall not undertake, or allow others to undertake by Tenant’s permission,
acquiescence, or failure to act, activities that:
(1)
Result in a release or threatened release of Hazardous Substances, or
(2)
Cause, contribute to, or exacerbate any contamination exceeding
regulatory cleanup standards whether the regulatory authority requires
cleanup before, during, or after Tenant’s occupancy of the Property.
(c)
If use of Hazardous Substances related to Tenant’s use or occupancy of the
Property results in violation of law:
(1)
Tenant shall submit to State any plans for remedying the violations, and
(2)
Tenant shall implement any remedial measures State may require in
addition to remedial measures required by regulatory authorities.
[(x) Tenant shall comply with the provisions of Chapter 90.56 RCW Oil and
Hazardous Substance Spill Prevention and Response Act. Tenant shall
develop, update as necessary and operate in accordance with a plan of
operations consistent with the requirements of Chapter 90.56 RCW. Failure to
comply with the requirements of Chapter 90.56 is a default under Section 14.]
[(x) At a minimum, Tenant and affiliates shall observe the following Hazardous
Substances operational standards. If the Washington Department of Ecology,
U.S. Environmental Protection Agency or other regulatory agency establishes
different standards applicable to Tenant’s activities under the Permitted Use,
Tenant shall meet the standard that provides greater protection to the
environment.
(1)
Tenant shall not allow work on overwater structures or vessels without
protective measures to prevent discharge of toxins to the water,
including:
(i)
Tenant shall not cause or allow underwater hull scraping and
other underwater removal of paints.
(ii)
Tenant shall not cause or allow underwater refinishing work
from boats or temporary floats unless permitted by an industrial
National Pollution Discharge Elimination System (NPDES)
permit.
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(iii)

[(x)

Tenant shall not cause or allow above the waterline boat repairs
or refinishing in-water except if limited to decks and
superstructures and less than 25 percent of a boat is repaired or
refinished in-water per year.
(iv)
Tenant shall use and require others to use tarps and other dust,
drip and spill containment measures when repairing or
refinishing boats in water.
(2)
Tenant shall not store or allow others to store fuel tanks, petroleum
products, hydraulic fluid, machinery coolants, lubricants and chemicals
not in use in locations above the water surface.
(3)
Tenant shall inspect all equipment using petroleum products, hydraulic
fluids, machinery coolants, chemicals, or other toxic or deleterious
materials on a monthly basis and immediately make all repairs
necessary to stop leakage. Tenant shall submit to State an annual report
documenting inspections and repair.
(4)
Tenant shall maintain a supply of oil spill containment materials
adequate to contain a spill from the largest vessel in use on the Property.
(5)
Tenant shall not use or allow use of a pressure washer at any location
above the water surface to clean any item that uses petroleum products.]
Tenant shall incorporate best management practices to prevent the release of
chemical contaminants, wastewater, garbage and other pollutants, as specified
in Resource Manual for Pollution Prevention in Marinas published by the
Washington Department of Ecology, publication number 98-11, available
at http://www.ecy.wa.gov/biblio/9811.html. If the Department of Ecology or
other regulatory agency establishes different standards, Tenant shall meet the
most protective standard.]

8.5

Management of Contamination.
(a)
Tenant shall not undertake activities that:
(1)
Damage or interfere with the operation of remedial or restoration
activities;
(2)
Result in human or environmental exposure to contaminated sediments;
(3)
Result in the mechanical or chemical disturbance of on-site habitat
mitigation.
(b)
If requested, Tenant shall allow reasonable access to:
(1)
Employees and authorized agents of the Environmental Protection
Agency, the Washington State Department of Ecology, health department,
or other similar environmental agencies; and
(2)
Potentially liable or responsible parties who are the subject of an order or
consent decree that requires access to the Property. Tenant may negotiate
an access agreement with such parties, but Tenant may not unreasonably
withhold such agreement.

8.6

Notification and Reporting.
(a)
Tenant shall immediately notify State if Tenant becomes aware of any of the
following:
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(1)
(2)

(b)

(c)

8.7

A release or threatened release of Hazardous Substances;
Any new discovery of or new information about a problem or liability
related to, or derived from, the presence of any Hazardous Substance;
(3)
Any lien or action arising from the foregoing;
(4)
Any actual or alleged violation of any federal, state, or local statute,
ordinance, rule, regulation, or other law pertaining to Hazardous
Substances;
(5)
Any notification from the US Environmental Protection Agency (EPA) or
the Washington State Department of Ecology (DOE) that remediation or
removal of Hazardous Substances is or may be required at the Property.
Tenant’s duty to report under Paragraph 8.6(a) extends to the Property, adjacent
state-owned aquatic lands where a release or the presence of Hazardous
Substances could arise from the Tenant’s use of the Property, and any other
property used by Tenant in conjunction with Tenant’s use of the Property where a
release or the presence of Hazardous Substances on the other property would
affect the Property.
Tenant shall provide State with copies of all documents concerning environmental
issues associated with the Property, and submitted by Tenant to any federal, state
or local authorities. Documents subject to this requirement include, but are not
limited to, applications, reports, studies, or audits for National Pollution
Discharge and Elimination System Permits; Army Corps of Engineers permits;
State Hydraulic Project Approvals (HPA); State Water Quality certification;
Substantial Development permit; and any reporting necessary for the existence,
location, and storage of Hazardous Substances on the Property.

Indemnification.
(a)
“Liabilities” as used in this Subsection 8.7 means any claims, demands,
proceedings, lawsuits, damages, costs, expenses, fees (including attorneys’ fees
and disbursements), penalties, or judgments.
(b)
Tenant shall fully indemnify, defend, and hold State harmless from and against
any Liabilities that arise out of, or relate to:
(1)
The use, storage, generation, processing, transportation, handling, or
disposal of any Hazardous Substance by Tenant, its subtenants,
contractors, agents, invitees, guests, employees, affiliates, licensees, or
permittees occurring any time Tenant occupies or has occupied the
Property;
(2)
The release or threatened release of any Hazardous Substance, or the
exacerbation of any Hazardous Substance contamination resulting from
any act or omission of Tenant, its subtenants, contractors, agents,
employees, guests, invitees, or affiliates occurring any time Tenant
occupies or has occupied the Property.
(c)
Tenant shall fully indemnify, defend, and hold State harmless for any and all
liabilities that arise out of or relate to Tenant’s breach of obligations under
Subsection 8.5.
(d)
Third Parties.
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(1)

(2)

Tenant has no duty to indemnify State for acts or omissions of third parties
unless Tenant fails to exercise the standard of care required by Paragraph
8.2(b)(2). Tenant’s third-party indemnification duty arises under the
conditions described in Subparagraph 8.7(d)(2).
If an administrative or legal proceeding arising from a release or
threatened release of Hazardous Substances finds or holds that Tenant
failed to exercise care as described in Subparagraph 8.7(d)(1), Tenant shall
fully indemnify, defend, and hold State harmless from and against any
liabilities arising from the acts or omissions of third parties in relation to
the release or threatened release of Hazardous Substances. This includes
any liabilities arising before the finding or holding in the proceeding.

8.8

Reservation of Rights.
(a)
For any environmental liabilities not covered by the indemnification provisions of
Subsection 8.7, the Parties expressly reserve and do not waive or relinquish any
rights, claims, immunities, causes of action, or defenses relating to the presence,
release, or threatened release of Hazardous Substances that either Party may have
against the other under federal, state, or local laws, including, but not limited to,
CERCLA, MTCA, and the common law.
(b)
This Lease affects no right, claim, immunity, or defense either Party may have
against third parties, and the Parties expressly reserve all such rights, claims,
immunities, and defenses.
(c)
The provisions under this Section 8 do not benefit, or create rights for, third
parties.
(d)
The allocations of risks, liabilities, and responsibilities set forth above do not
release either Party from, or affect the liability of either Party for, claims or
actions by federal, state, or local regulatory agencies concerning Hazardous
Substances.

8.9

Cleanup.
(a)
If Tenant’s act, omission, or breach of obligation under Subsection 8.4 results in a
release of Hazardous Substances, Tenant shall, at Tenant’s sole expense, promptly
take all actions necessary or advisable to clean up the Hazardous Substances in
accordance with applicable law. Cleanup actions shall include, without
limitation, removal, containment, and remedial actions.
(b)
Tenant’s obligation to undertake a cleanup under Section 8 is limited to those
instances where the Hazardous Substances exist in amounts that exceed the
threshold limits of any applicable regulatory cleanup standards.
(c)
At the State’s discretion, Tenant may undertake a cleanup of the Property
pursuant to the Washington State Department of Ecology’s Voluntary Cleanup
Program, provided that Tenant cooperates with the Department of Natural
Resources in development of cleanup plans. Tenant shall not proceed with
Voluntary Cleanup without the Department of Natural Resources approval of final
plans. Nothing in the operation of this provision is an agreement by the
Department of Natural Resources that the Voluntary Cleanup complies with any
laws or with the provisions of this Lease. Tenant’s completion of a Voluntary
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Cleanup is not a release from or waiver of any obligation for Hazardous
Substances under this Lease.
8.10

Sampling by State, Reimbursement, and Split Samples.
(a)
State may conduct sampling, tests, audits, surveys, or investigations (“Tests”) of
the Property at any time to determine the existence, scope, or effects of Hazardous
Substances.
(b)
If such Tests, along with any other information, demonstrate the existence,
release, or threatened release of Hazardous Substances arising out of any action,
inaction, or event described or referred to in Subsection 8.4, above, Tenant shall
promptly reimburse State for all costs associated with such Tests.
(c)
State shall not seek reimbursement for any Tests under this Subsection 8.10
unless State provides Tenant written notice of its intent to conduct any Tests at
least thirty (30) calendar days prior to undertaking such Tests, except when such
Tests are in response to an emergency. Tenant shall reimburse State for Tests
performed in response to an emergency if State has provided such notice as is
reasonably practical.
(d)
Tenant is entitled to obtain split samples of any Test samples obtained by State,
but only if Tenant provides State with written notice requesting such samples
within twenty (20) calendar days of Tenant’s receipt of notice of State’s intent to
conduct any non-emergency Tests. Tenant solely shall bear the additional cost, if
any, of split samples. Tenant shall reimburse State for any additional costs caused
by split sampling within thirty (30) calendar days after State sends Tenant a bill
with documentation for such costs.
(e)
Within sixty (60) calendar days of a written request (unless otherwise required
pursuant to Paragraph 8.6(c), above), either Party shall provide the other with
validated final data, quality assurance/quality control information, and chain of
custody information, associated with any Tests of the Property performed by or
on behalf of State or Tenant. There is no obligation to provide any analytical
summaries or the work product of experts.

[8.11 Closeout Assessment.
(a)
State has discretion to require Tenant to conduct a Closeout Environmental
Assessment (“Closeout Assessment”) prior to Termination of the Lease.
(b)
The purpose of the Closeout Assessment is to determine the existence, scope, or
effects of any Hazardous Substances on the Property and any associated
natural resources. The Closeout Assessment may include sediment sampling.
Optional if an Exhibit C is attached:
[Sediment sampling includes the sample locations and parameters reported in
Exhibit C as well as any additional testing State may require.]
(c)
State shall provide Tenant with written notice that a Closeout Assessment is
required no later than one hundred eighty (180) calendar days prior to the
Termination Date, or within ninety (90) days of any valid notice to early
termination.
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(d)

(e)
(f)
(g)

(h)
(i)

Within sixty (60) days of State’s notice that Closeout Assessment is required
and before commencing assessment activities, Tenant shall submit a proposed
plan for conducting the Closeout Assessment in writing for State’s approval.
If State fails to approve or disapprove of the plan in writing within sixty (60)
days of its receipt, State waives requirement for approval.
Tenant shall be responsible for all costs required to complete planning,
sampling, analyzing, and reporting associated with the Closeout Assessment.
If the initial results of the Closeout Assessment disclose that Hazardous
Substances may have migrated to other property, State may require additional
Closeout Assessment work to determine the existence, scope, and effect of any
Hazardous Substances on adjacent property, any other property subject to use
by Tenant in conjunction with its use of the Property, or on any associated
natural resources.
Tenant shall submit Closeout Assessment to State upon completion.
As required by law, Tenant shall report to the appropriate regulatory authorities
if the Closeout Assessment discloses a release or threatened release of
Hazardous Substances.]

SECTION 9 ASSIGNMENT AND SUBLETTING
9.1
State Consent Required. Tenant shall not convey, transfer, or encumber any part of
Tenant’s interest in this Lease or the Property without State’s prior written consent, which State
shall not unreasonably condition or withhold.
(a)
In determining whether to consent, State may consider, among other items, the
proposed transferee's financial condition, business reputation and experience, the
nature of the proposed transferee's business, the then-current value of the
Property, and such other factors as may reasonably bear upon the suitability of the
transferee as a tenant of the Property. State may refuse its consent to any sale,
conveyance, mortgage, assignment, pledge, sublet, or other transfer or
encumbrance if said transfer will result in [a subdivision of the leasehold] – OR –
[[number] or more sub-Tenants, partial assignees, or sub-divided interest
holders.] Tenant shall submit information regarding any proposed transferee to
State at least thirty (30) days prior to the date of the proposed transfer.
(b)
State reserves the right to condition its consent upon:
(1)
Changes in the terms and conditions of this Lease, including but not
limited to the Annual Rent; and/or
(2)
The agreement of Tenant or transferee to conduct Tests for Hazardous
Substances on the Property or on other property owned or occupied by
Tenant or the transferee.
(c)
Each permitted transferee shall assume all obligations under this Lease, including
the payment of rent. No assignment, sublet, or transfer shall release, discharge, or
otherwise affect the liability of Tenant.
(d)
State’s consent under this Subsection 9.1 does not constitute a waiver of any
claims against Tenant for the violation of any term of this Lease.
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9.2
Rent Payments Following Assignment. State’s acceptance of a rent payment following
an assignment or other transfer does not constitute consent to any assignment or transfer.
9.3

Terms of Subleases.
(a)
Tenant shall submit the terms of all subleases to State for approval.
(b)
Tenant shall incorporate the following requirements in all subleases:
(1)
The sublease must be consistent with and subject to all the terms and
conditions of this Lease;
(2)
The sublease must provide that this Lease controls if the terms of the
sublease conflict with the terms of this Lease;
(3)
The term of the sublease (including any period of time covered by a
renewal option) must end before the Termination Date of the initial Term
or any renewal term;
(4)
The sublease must terminate if this Lease terminates;
(5)
The subtenant must receive and acknowledge receipt of a copy of this
Lease;
(6)
The sublease must prohibit the prepayment to Tenant by the subtenant of
more than the [annual rent] –OR- [monthly installment] –OR- [quarterly
installment];
(7)
The sublease must identify the rental amount the subtenant is to pay to
Tenant;
(8)
The sublease must provide that there is no privity of contract between the
subtenant and State;
(9)
The sublease must require removal of the subtenant’s Improvements and
trade fixtures upon termination of the sublease;
(10) The subtenant’s permitted use must be within the scope of the Permitted
Use; and
(11) The sublease must require the subtenant to meet all obligations of Tenant
under Section 10, Indemnification, Financial Security, and Insurance.

[9.4 Event of Assignment. If Tenant is a corporation, dissolution of the corporation or a
transfer (by one or more transactions) of a majority of the voting stock of Tenant is an
assignment of this Lease. If Tenant is a partnership, dissolution of the partnership or a
transfer (by one or more transactions) of the controlling interest in Tenant is an assignment of
this Lease.]
For Consent Decree and Settlement Agreement Leases Only:
[9.4/9.5 Effect of Settlement Agreement in an Assignment. In accordance with Section 4 of
the Settlement Agreement, an assignment may trigger a Tribe’s right to assume the lease, or to
negotiate with the State for a new lease of all or a portion of the Property, or to exercise treaty
harvest rights on the Property. Before contemplating assignment, Tenant should review
Section 4 of the Settlement Agreement and consult with State. Tenant waives claims of
damages against State in accordance with Subsection 16.3, Waiver in Event of an Assertion of
a Tribe’s Right to Harvest Shellfish.]
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SECTION 10 INDEMNITY, FINANCIAL SECURITY, INSURANCE
10.1

Indemnity.
(a)
Tenant shall indemnify, defend, and hold State, its employees, officers, and agents
harmless from any and all Claims arising out of the use, occupation, or control of
the Property by Tenant, its subtenants, contractors, agents, invitees, guests,
employees, affiliates, licensees, or permittees.
(b)
“Claim” as used in this Subsection 10.1 means any financial loss, claim, suit,
action, damages, expenses, fees (including attorneys’ fees), penalties, or
judgments attributable to bodily injury, sickness, disease, death, and damages to
tangible property, including, but not limited to, land, aquatic life, and other
natural resources. “Damages to tangible property” includes, but is not limited to,
physical injury to the Property and damages resulting from loss of use of the
Property.
(c)
State shall not require Tenant to indemnify, defend, and hold State harmless for
claims that arise solely out of the willful or negligent act of State or State’s
elected officials, employees, or agents.
(d)
Tenant waives its immunity under Title 51 RCW to the extent it is required to
indemnify, defend, and hold State and its agencies, officials, agents, or employees
harmless.
(e)
Section 8, Environmental Liability/Risk Allocation, exclusively shall govern
Tenant’s liability to State for Hazardous Substances and its obligation to
indemnify, defend, and hold State harmless for Hazardous Substances.

Alternative Language for Leases with governmental entities with no authority to indemnify:
[10.1 Indemnity. Each Party shall be responsible for the actions and inactions of itself and
its own officers, employees, and agents acting within the scope of their authority.]
10.2

Insurance Terms.
(a)
Insurance Required.
(1)
At its own expense, Tenant shall procure and maintain during the Term of
this Lease, the insurance coverages and limits described in this Subsection
10.2 and in Subsection 10.3, Insurance Types and Limits. State may
terminate this Lease if Tenant fails to maintain the required insurance.
Alternative for Self-Insured:
[(1) Tenant certifies that it is self-insured for all the liability exposures, its
self-insurance plan satisfies all State requirements, and its selfinsurance plan provides coverage equal to that required in this
Subsection 10.2 and by Subsection 10.3, Insurance Types and Limits.
Tenant shall provide to State evidence of its status as a self-insured
entity. Upon request by State, Tenant shall provide a written description
of its financial condition and/or the self-insured funding mechanism.
Tenant shall provide State with at least thirty (30) days’ written notice
prior to any material changes to Tenant’s self-insured funding
mechanism.]

Aquatic Lands [____] Aquaculture Lease

Page 24 of 43

Lease No. XX-XXXXXX

(2)

(b)

(c)

(d)

(e)

Unless State agrees to an exception, Tenant shall provide insurance issued
by an insurance company or companies admitted to do business in the
State of Washington and have a rating of A-, or better, by the most
recently published edition of Best’s Reports. Tenant may submit a request
to the risk manager for the Department of Natural Resources to approve an
exception to this requirement. If an insurer is not admitted, the insurance
policies and procedures for issuing the insurance policies shall comply
with Chapter 48.15 RCW and 284-15 WAC.
(3)
All general liability, excess, umbrella, property, builder’s risk, and
pollution legal liability insurance policies must name the State of
Washington, the Department of Natural Resources, its elected and
appointed officials, agents, and employees as an additional insured.
(4)
All insurance provided in compliance with this Lease must be primary as
to any other insurance or self-insurance programs afforded to or
maintained by State.
Waiver.
(1)
Tenant waives all rights against State for recovery of damages to the
extent insurance maintained pursuant to this Lease covers these damages.
(2)
Except as prohibited by law, Tenant waives all rights of subrogation
against State for recovery of damages to the extent that they are covered
by insurance maintained pursuant to this lease.
Proof of Insurance.
(1)
Tenant shall provide State with a certificate(s) of insurance executed by a
duly authorized representative of each insurer, showing compliance with
insurance requirements specified in this Lease and, if requested, copies of
policies to State.
(2)
The certificate(s) of insurance must reference additional insureds and the
Lease number.
(3)
Receipt of such certificates or policies by State does not constitute
approval by State of the terms of such policies.
State must receive written notice before cancellation or non-renewal of any
insurance required by this Lease, as follows:
(1)
Insurers subject to RCW 48.18 (admitted and regulated by the Insurance
Commissioner): If cancellation is due to non-payment of premium,
provide State ten (10) days’ advance notice of cancellation; otherwise,
provide State forty-five (45) days’ advance notice of cancellation or nonrenewal.
(2)
Insurers subject to RCW 48.15 (surplus lines): If cancellation is due to
non-payment of premium, provide State ten (10) days’ advance notice of
cancellation; otherwise, provide State thirty (30) days’ advance notice of
cancellation or non-renewal.
Adjustments in Insurance Coverage.
(1)
State may impose changes in the limits of liability for all types of
insurance as State deems necessary.
(2)
Tenant shall secure new or modified insurance coverage within thirty (30)
days after State requires changes in the limits of liability.
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(f)

(g)

10.3

If Tenant fails to procure and maintain the insurance described above within
fifteen (15) days after Tenant receives a notice to comply from State may either:
(1)
Deem the failure an Event of Default under Section 14, or
(2)
Procure and maintain comparable substitute insurance and pay the
premiums. Upon demand, Tenant shall pay to State the full amount paid
by State, together with interest at the rate provided in Subsection 6.2 from
the date of State’s notice of the expenditure until Tenant’s repayment.
General Terms.
(1)
State does not represent that coverage and limits required under this Lease
are adequate to protect Tenant.
(2)
Coverage and limits do not limit Tenant’s liability for indemnification and
reimbursements granted to State under this Lease.
(3)
The Parties shall use any insurance proceeds payable by reason of damage
or destruction to property first to restore the real property covered by this
Lease, then to pay the cost of the reconstruction, then to pay the State any
sums in arrears, and then to Tenant.

Insurance Types and Limits.
(a)
General Liability Insurance.
(1)
Tenant shall maintain commercial general liability insurance (CGL) or
marine general liability (MGL) covering claims for bodily injury, personal
injury, or property damage arising on the Property and/or arising out of
Tenant’s use, occupation, or control of the Property and, if necessary,
commercial umbrella insurance with a limit of not less than [One Million
Dollars ($1,000,000)] -OR- [[_____] Dollars ($[_____])] per each
occurrence. If such CGL or MGL insurance contains aggregate limits, the
general aggregate limit must be at least twice the “each occurrence” limit.
CGL or MGL insurance must have products-completed operations
aggregate limit of at least two times the “each occurrence” limit.
(2)
CGL insurance must be written on Insurance Services Office (ISO)
Occurrence Form CG 00 01 (or a substitute form providing equivalent
coverage). All insurance must cover liability arising out of premises,
operations, independent contractors, products completed operations,
personal injury and advertising injury, and liability assumed under an
insured contract (including the tort liability of another party assumed in a
business contract) and contain separation of insured (cross-liability)
condition.
(3)
MGL insurance must have no exclusions for non-owned watercraft.
(b)
Workers’ Compensation.
(1)
State of Washington Workers’ Compensation.
(i)
Tenant shall comply with all State of Washington Workers’
compensation statutes and regulations. Tenant shall provide
workers’ compensation coverage for all employees of Tenant.
Coverage must include bodily injury (including death) by accident
or disease, which arises out of or in connection with Tenant’s use,
occupation, and control of the Property.
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(ii)

(c)

[(_)

If Tenant fails to comply with all State of Washington Workers’
compensation statutes and regulations and State incurs fines or is
required by law to provide benefits to or obtain coverage for such
employees, Tenant shall indemnify State. Indemnity shall include
all fines; payment of benefits to Tenant, employees, or their heirs
or legal representatives; and the cost of effecting coverage on
behalf of such employees.
(2)
Longshore and Harbor Worker’s Act. The Longshore and Harbor
Workers’ Compensation Act (33 U.S.C. Section 901 et seq.) may require
Tenant to provide insurance coverage for longshore and harbor workers
other than seaman. Tenant shall ascertain if such insurance is required and,
if required, shall maintain insurance in compliance with this Act. Tenant
is responsible for all civil and criminal liability arising from failure to
maintain such coverage.
(3)
Jones Act. The Jones Act (46 U.S.C. Section 688) may require Tenant to
provide insurance coverage for seamen injured during employment
resulting from negligence of the owner, master, or fellow crew members.
Tenant shall ascertain if such insurance is required and, if required, shall
maintain insurance in compliance with this Act. Tenant is responsible for
all civil and criminal liability arising from failure to maintain such
coverage.
Employers’ Liability Insurance. Tenant shall procure employers’ liability
insurance, and, if necessary, commercial umbrella liability insurance with limits
not less than [One Million Dollars ($1,000,000) -OR- [[_____] Dollars
($[_____])] each accident for bodily injury by accident or [One Million Dollars
($1,000,000)] -OR- [[_____] Dollars ($[_____])] each employee for bodily injury
by disease.
Property Insurance.
(1)
Tenant shall buy and maintain property insurance covering all real
property and fixtures, equipment, tenant improvements and betterments
(regardless of whether owned by Tenant or State). Such insurance must
be written on an all risks basis and, at minimum, cover the perils insured
under ISO Special Causes of Loss Form CP 10 30, and cover the full
replacement cost of the property insured. Such insurance may have
commercially reasonable deductibles. Any coinsurance requirement in
the policy must be waived. The policy must include State as an insured
and a loss payee.
(2)
Tenant shall buy and maintain boiler and machinery insurance required
by contract documents or by law, covering all real property and fixtures,
equipment, tenant improvements and betterments (regardless of whether
owned by Tenant or State) from loss or damage caused by the explosion
of boilers, fired or unfired vessels, electric or steam generators, or pipes.
(3)
In the event of any loss, damage, or casualty which is covered by one or
more of the types of insurance described above, the Parties to this Lease
shall proceed cooperatively to settle the loss and collect the proceeds of
such insurance, which State shall hold in trust, including interest
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[(_)

earned by State on such proceeds, for use according to the terms of this
Lease. The Parties shall use insurance proceeds in accordance with
Subparagraph 10.2(g)(3).
(4)
When sufficient funds are available, using insurance proceeds described
above, the Parties shall continue with reasonable diligence to prepare
plans and specifications for, and thereafter carry out, all work necessary
to:
(i)
Repair and restore damaged building(s) and/or Improvements to
their former condition, or
(ii)
Replace and restore damaged building(s) and/or Improvements
with a new building(s) and/or Improvements on the Property of a
quality and usefulness at least equivalent to, or more suitable
than, damaged building(s) and/or Improvements.]
Builder’s Risk Insurance.
(1)
Tenant shall procure and maintain in force, or require its contractor(s)
to procure and maintain in force, builder’s risk insurance on the entire
work during the period construction is in progress and until completion
of the project and acceptance by State. Such insurance must be written
on a completed form and in an amount equal to the value of the
completed building and/or Improvements, subject to subsequent
modifications to the sum. The insurance must be written on a
replacement cost basis. The insurance must name Tenant, all
contractors, and subcontractors in the work as insured. State must be
named additional insured as required by Subparagraph 10.2(a)(3).
(2)
Insurance described above must cover or include the following:
(i)
All risks of physical loss except those specifically excluded in the
policy, including loss or damage caused by collapse;
(ii)
The entire work on the Property, including reasonable
compensation for architect’s services and expenses made
necessary by an insured loss;
(iii) Portions of the work located away from the Property but intended
for use at the Property, and portions of the work in transit;
(iv)
Scaffolding, falsework, and temporary buildings located on the
Property; and
(v)
The cost of removing debris, including all demolition as made
legally necessary by the operation of any law, ordinance, or
regulation.
(3)
Tenant or Tenant’s contractor(s) is responsible for paying any part of
any loss not covered because of application of a deductible contained in
the policy described above.
(4)
Tenant or Tenant’s contractor(s) shall buy and maintain boiler and
machinery insurance required by contract documents or by law,
covering insured objects during installation and until final acceptance
by permitting authority. If testing is performed, such insurance must
cover such operations. The insurance must name Tenant, all
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[(_)

[(_)

[(_)

[(_)

contractors, and subcontractors in the work as insured. State must be
named additional insured as required by Subparagraph 10.2(a)(3).]
Business Auto Policy Insurance.
(1)
Tenant shall maintain business auto liability insurance and, if
necessary, commercial umbrella liability insurance with a limit not less
than [One Million Dollars ($1,000,000)] -OR- [[_____] Dollars
($[_____])] per accident. Such insurance must cover liability arising out
of “Any Auto”.
(2)
Business auto coverage must be written on ISO Form CA 00 01, or
substitute liability form providing equivalent coverage. If necessary, the
policy must be endorsed to provide contractual liability coverages and
cover a “covered pollution cost or expense” as provided in the 1990 or
later editions of CA 00 01.]
Aviation Liability Insurance. Tenant shall procure and maintain insurance
covering liability arising from ownership, maintenance, or use of aircraft,
including liability assumed under an insurance contract. The insurance must
include liability coverage with limits not less than [One Million Dollars
($1,000,000)] -OR- [[_____] Dollars ($[_____])] per seat for bodily injury and
property damage and [Five Million Dollars ($5,000,000)] -OR- [[_____] Dollars
($[_____])] general aggregate limit.]
Protection and Indemnity Insurance (P&I). Tenant shall procure and maintain
P&I insurance including hull coverage. This insurance must cover all claims
with respect to injuries or damages to persons or property, including nets and
fishing lines, sustained in, on, or about the Property, including while at a
marina and in transit, with limits of liability not less than [_____] Dollars
($[_____])]. If necessary, Tenant shall procure and maintain commercial
umbrella liability insurance covering claims for these risks.]
Pollution Legal Liability Insurance.
(1)
Tenant shall procure and maintain for the duration of this Lease
pollution legal liability insurance, including investigation and defense
costs, for bodily injury and property damage, including loss of use of
damaged property or of property that has been physically damaged or
destroyed. Such coverage must provide for both on-site and off-site
cleanup costs and cover gradual and sudden pollution, and include in its
scope of coverage natural resource damage claims. Tenant shall
maintain coverage in an amount of at least:
(i)
[_____] Dollars ($[_____]) each occurrence for Tenant’s
operations at the site(s) identified above, and
(ii)
[_____] Dollars ($[_____]) for general aggregate or policy limit,
if any.
(2)
Such insurance may be provided on an occurrence or claims-made
basis. If such coverage is obtained as an endorsement to the CGL and is
provided on a claims-made basis, the following additional conditions
must be met:
(i)
The Insurance Certificate must state that the insurer is covering
Hazardous Substance removal.
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(ii)
(iii)

(iv)

10.4

The policy must contain no retroactive date, or the retroactive
date must precede abatement services.
Coverage must be continuously maintained with the same
insurance carrier through the official completion of any work on
the Property.
The extended reporting period (tail) must be purchased to cover a
minimum of thirty-six (36) months beyond completion of work].

Financial Security.
(a)
At its own expense, Tenant shall procure and maintain during the Term of this
Lease a corporate security bond or provide other financial security that State, at its
option, may approve (“Security”). Tenant shall provide Security in an amount
equal to [_____] Dollars ($[_____]), which is consistent with RCW 79.105.330,
and secures Tenant’s performance of its obligations under this Lease, with the
exception of the obligations under Section 8, Environmental Liability/Risk
Allocation. Tenant’s failure to maintain the Security in the required amount
during the Term constitutes a breach of this Lease.
(b)
All Security must be in a form acceptable to the State.
(1)
Bonds must be issued by companies admitted to do business within the
State of Washington and have a rating of A-, Class VII or better, in the
most recently published edition of Best’s Reports, unless State approves
an exception. Tenant may submit a request to the risk manager for the
Department of Natural Resources for an exception to this requirement.
(2)
Letters of credit, if approved by State, must be irrevocable, allow State to
draw funds at will, provide for automatic renewal, and comply with RCW
62A.5-101, et. seq.
(3)
Savings account assignments, if approved by State, must allow State to
draw funds at will.
(c)
Adjustment in Amount of Security.
(1)
State may require an adjustment in the Security amount:
(i)
At the same time as revaluation of the Annual Rent,
(ii)
As a condition of approval of assignment or sublease of this Lease,
(iii) Upon a material change in the condition or disposition of any
Improvements, or
(iv)
Upon a change in the Permitted Use.
(2)
Tenant shall deliver a new or modified form of Security to State within
thirty (30) days after State has required adjustment of the amount of the
Security.
(d)
Upon any default by Tenant in its obligations under this Lease, State may collect
on the Security to offset the liability of Tenant to State. Collection on the
Security does not (1) relieve Tenant of liability, (2) limit any of State’s other
remedies, (3) reinstate or cure the default or (4) prevent termination of the Lease
because of the default.
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SECTION 11 ROUTINE MAINTENANCE AND REPAIR
11.1 State’s Repairs. This Lease does not obligate State to make any alterations,
maintenance, replacements, or repairs in, on, or about the Property, or any part thereof, during
the Term.
11.2

Tenant’s Repairs and Maintenance
(a)
Routine maintenance and repair are acts intended to prevent a decline, lapse or,
cessation of the Permitted Use and associated Improvements. Routine
maintenance or repair is the type of work that does not require regulatory permits.
(b)
At Tenant’s own expense, Tenant shall keep and maintain the Property and all
Improvements in good order and repair and in a safe condition. State’s consent is
not required for routine maintenance or repair.
(c)
At Tenant’s own expense, Tenant shall make any additions, repairs, alterations,
maintenance, replacements, or changes to the Property or to any Improvements on
the Property that any public authority may require.

[11.3 Limitations. The following limitations apply whenever Tenant conducts maintenance,
repair or replacement. [The following limitations also apply whenever Tenant conducts
maintenance, repair, or replacement on the exterior surfaces, features, or fixtures of a
floating house]-OR-[ when Tenant replaces an existing floating house] –OR- [insert
name of other item of personal property].
(a)
Tenant shall not use or install treated wood at any location above or below
water, except that Tenant may use treated wood for above water structural
framing.
(b)
Tenant shall not use or install tires (for example, floatation or fenders) at any
location above or below water.
(c)
Tenant shall install only floatation material encapsulated in a shell resistant to
ultraviolet radiation and abrasion. The shell must be capable of preventing
breakup and loss of flotation material into the water.
(d)
Tenant shall orient night lighting to minimize the amount of light shining
directly on the water and to not unnecessarily illuminate the surrounding
environment.]
[(e)
Tenant shall not allow new floating structures to come in contact with
underlying [tidelands-OR-shorelands-OR-bedlands] (“ground out”). Tenant
must locate all new floating structures to maintain a distance of at least 1.5 feet
(0.5 meters) between the bottom of the floats and the substrate.]

SECTION 12 DAMAGE OR DESTRUCTION
12.1

Notice and Repair.
(a)
In the event of any damage to or destruction of the Property or any Improvements,
Tenant shall promptly give written notice to State. State does not have actual
knowledge of the damage or destruction without Tenant’s written notice.
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(b)

Unless otherwise agreed in writing, Tenant shall promptly reconstruct, repair, or
replace the Property and any Improvements as nearly as possible to its condition
immediately prior to the damage or destruction in accordance with Subsection
7.3, Construction, Major Repair, Modification, and Demolition.

12.2 State’s Waiver of Claim. State does not waive any claims for damage or destruction of
the Property unless State provides written notice to Tenant of each specific claim waived.
12.3 Insurance Proceeds. Tenant’s duty to reconstruct, repair, or replace any damage or
destruction of the Property or any Improvements on the Property is not conditioned upon the
availability of any insurance proceeds to Tenant from which the cost of repairs may be paid. The
Parties shall use insurance proceeds in accordance with Subparagraph 10.2(g)(3).
12.4 Rent in the Event of Damage or Destruction. Unless the Parties mutually agree to
terminate this Lease, there is no abatement or reduction in rent during such reconstruction,
repair, and replacement.
12.5 Default at the Time of Damage or Destruction. If Tenant is in default under the terms
of this Lease at the time damage or destruction occurs, State may elect to terminate the Lease and
State then shall have the right to retain any insurance proceeds payable as a result of the damage
or destruction.

SECTION 13 CONDEMNATION
13.1

Definitions.
(a)
“Taking” means that an entity authorized by law exercises the power of eminent
domain, either by judgment settlement in lieu of judgment, or voluntary
conveyance in lieu of formal court proceedings, over all or any portion of the
Property and any Improvements. This includes any exercise of eminent domain
on any portion of the Property and Improvements that, in the judgment of the
State, prevents or renders impractical the Permitted Use.
(b)
“Date of Taking” means the date upon which title to the Property or a portion of
the Property passes to and vests in the condemner or the effective date of any
order for possession if issued prior to the date title vests in the condemner.

13.2 Effect of Taking. If there is a taking, the Lease terminates in proportion to the extent of
the taking as of the date of taking. If this Lease terminates, in whole or in part, Tenant shall pay
all rentals and other charges payable by Tenant to State and attributable to the Property taken up
to the date of taking. If Tenant has pre-paid rent, Tenant will be entitled to a refund of the pro
rata share of the pre-paid rent attributable to the period after the date of taking.
13.3

Allocation of Award.
(a)
In the event of any condemnation, the Parties shall allocate the award between
State and Tenant based upon the ratio of the fair market value of (1) Tenant’s
leasehold estate and Tenant-Owned Improvements on the Property and (2) State’s
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(b)

interest in the Property; the reversionary interest in Tenant-Owned Improvements,
if any; and State-Owned Improvements, if any.
If Tenant and State are unable to agree on the allocation, the Parties shall submit
the dispute to binding arbitration in accordance with the rules of the American
Arbitration Association.

SECTION 14 DEFAULT AND REMEDIES
14.1 Default Defined. Tenant is in default of this Lease on the occurrence of any of the
following:
(a)
Failure to pay Annual Rent or other expenses when due;
(b)
Failure to comply with any law, regulation, policy, or order of any lawful
governmental authority;
(c)
Failure to comply with any other provision of this Lease;
(d)
Proceedings are commenced by or against Tenant under any bankruptcy act or for
the appointment of a trustee or receiver of Tenant’s property.
14.2

Tenant’s Right to Cure.
(a)
A default becomes an “Event of Default” if Tenant fails to cure the default within
the applicable cure period following State’s written notice of default.
(b)
Unless expressly provided elsewhere in this Lease, the cure period is [sixty (60)
days] – OR – [ten (10) days for failure to pay rent or other monetary defaults;
for other defaults, the cure period is thirty (30) days].
(c)
State may elect to deem a default by Tenant as an Event of Default if the default
occurs within six (6) months after a default by Tenant for which State has
provided notice and opportunity to cure. This Paragraph 14.2 is effective
regardless of whether the first and subsequent defaults are of the same nature.

14.3

Remedies.
(a)
Upon an Event of Default, State may terminate this Lease and remove Tenant by
summary proceedings or otherwise.
(b)
Without terminating this Lease, State may relet the Property on any terms and
conditions as State may decide are appropriate.
(1)
State shall apply rent received by reletting to: (1) to the payment of any
indebtedness other than rent due from Tenant to State; (2) to the payment
of any cost of such reletting; (3) to the payment of the cost of any
alterations and repairs to the Property; and (4) to the payment of rent and
leasehold excise tax due and unpaid under this Lease. State shall hold and
apply any balance to Tenant’s future rent as it becomes due.
(2)
Tenant is responsible for any deficiency created by the reletting during
any month and shall pay the deficiency monthly.
(3)
At any time after reletting, State may elect to terminate this Lease for the
previous Event of Default.
(c)
State’s reentry or repossession of the Property under Paragraph 14.3(b) is not an
election to terminate this Lease or cause a forfeiture of rents or other charges
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Tenant is obligated to pay during the balance of the Term, unless (1) State gives
Tenant written notice of termination or (2) a legal proceeding decrees termination.

SECTION 15 ENTRY BY STATE
State may enter the Property at any reasonable hour to inspect for compliance with the terms of
this Lease. [State will inspect the Property [insert interval at which State will inspect property].
State may coordinate the site inspection with Washington State Department of Ecology or
other regulatory authorities, if appropriate. Provision for periodic inspection does not preclude
State’s option to inspect at other times.] State’s failure to inspect the Property does not
constitute a waiver of any rights or remedies under this Lease.

SECTION 16 DISCLAIMER OF QUIET ENJOYMENT
16.1

No Guaranty or Warranty.
(a)
State believes that this Lease is consistent with the Public Trust Doctrine and that
none of the third-party interests identified in Paragraph 1.1(b) will materially or
adversely affect Tenant’s right of possession and use of the Property, but State
makes no guaranty or warranty to that effect.
(b)
State disclaims and Tenant releases State from any claim for breach of any
implied covenant of quiet enjoyment. This disclaimer and release includes, but is
not limited to, interference arising from exercise of rights under the Public Trust
Doctrine; Treaty rights held by Indian Tribes; and the general power and authority
of State and the United States with respect to aquatic lands and navigable waters.
(c)
Tenant is responsible for determining the extent of Tenant’s right to possession
and for defending Tenant’s leasehold interest.

16.2 Eviction by Third Party. If a third party evicts Tenant, this Lease terminates as of the
date of the eviction. In the event of a partial eviction, Tenant’s rent obligations abate as of the
date of the partial eviction, in direct proportion to the extent of the eviction; this Lease shall
remain in full force and effect in all other respects.
16.3 Waiver in Event of an Assertion of a Tribe’s Right to Harvest Shellfish. Tenant shall
waive and hold State harmless from any claim of damage to Tenant arising from any assertion or
exercise of a Tribe’s right to harvest shellfish, including damages that arise at the time of
assignment and regardless of whether State approves assignment. Tenant’s sole remedy in the
event that tribal harvesting materially interferes with Tenant’s economic use of the Property is to
terminate the Lease. The State is not obligated to defend against any assertion of a Tribe’s right
to harvest from the Property.

SECTION 17 NOTICE AND SUBMITTALS
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17.1 Notice. Following are the locations for delivery of notice and submittals required or
permitted under this Lease. Any Party may change the place of delivery upon ten (10) days
written notice to the other.
State:

DEPARTMENT OF NATURAL RESOURCES
[Region Name]
[Region Address]

Tenant:

[__________________________]
[__________________________]
[__________________________]
[__________________________]

The Parties may deliver any notice in person, by facsimile machine, or by certified mail.
Depending on the method of delivery, notice is effective upon personal delivery, upon receipt of
a confirmation report if delivered by facsimile machine, or three (3) days after mailing. All
notices must identify the Lease number. On notices transmitted by facsimile machine, the
Parties shall state the number of pages contained in the notice, including the transmittal page, if
any.
17.2 Contact Persons. On the Commencement Date, the following persons are designated
day-to-day contact persons. Any Party may change the Contact Person upon reasonable notice to
the other.
State:

DEPARTMENT OF NATURAL RESOURCES
District Name
District Address
District City, State, Zip
email address

Tenant:

TENANT NAME (UPPERCASE)
Tenant Address
Tenant City, State, Zip
email address

SECTION 18 MISCELLANEOUS
18.1 Authority. Tenant and the person or persons executing this Lease on behalf of Tenant
represent that Tenant is qualified to do business in the State of Washington, that Tenant has full
right and authority to enter into this Lease, and that each and every person signing on behalf of
Tenant is authorized to do so. Upon State's request, Tenant shall provide evidence satisfactory to
State confirming these representations. State enters into this Lease pursuant to the authority
granted to State in RCW Chapters 43.12 and 43.30, RCW Title 79 and the Washington State
Constitution.
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18.2 Successors and Assigns. This Lease binds and inures to the benefit of the Parties, their
successors and assigns.
18.3 Headings. The headings used in this Lease are for convenience only and in no way
define, limit, or extend the scope of this Lease or the intent of any provision.
18.4 Entire Agreement. This Lease, including the exhibits and addenda, if any, contains the
entire agreement of the Parties. This Lease merges all prior and contemporaneous agreements,
promises, representations, and statements relating to this transaction or to the Property.
18.5

Waiver.
(a)
The waiver of any breach or default of any term, covenant, or condition of this
Lease is not a waiver of such term, covenant, or condition; of any subsequent
breach or default of the same; or of any other term, covenant, or condition of this
Lease. State’s acceptance of a rental payment is not a waiver of any preceding or
existing breach other than the failure to pay the particular rental payment that was
accepted.
(b)
The renewal of the Lease, extension of the Lease, or the issuance of a new lease to
Tenant, does not waive State’s ability to pursue any rights or remedies under the
Lease.

18.6 Cumulative Remedies. The rights and remedies under this Lease are cumulative and in
addition to all other rights and remedies afforded by law or equity or otherwise.
18.7 Time is of the Essence. TIME IS OF THE ESSENCE as to each and every provision of
this Lease.
18.8 Language. The word “Tenant” as used in this Lease applies to one or more persons and
regardless of gender, as the case may be. If there is more than one Tenant, their obligations are
joint and several. The word “persons,” whenever used, shall include individuals, firms,
associations, and corporations. The word “Parties” means State and Tenant in the collective. The
word “Party” means either or both State and Tenant, depending on the context.
18.9 Invalidity. The invalidity, voidness, or illegality of any provision of this Lease does not
affect, impair, or invalidate any other provision of this Lease.
18.10 Applicable Law and Venue. This Lease is to be interpreted and construed in
accordance with the laws of the State of Washington. Any reference to a statute means that
statute as presently enacted or hereafter amended or superseded. Venue for any action arising
out of or in connection with this Lease is in the Superior Court for Thurston County,
Washington.
18.11 Recordation. At Tenant’s expense and within thirty (30) days of receiving the fullyexecuted Lease, Tenant shall record this Lease in the county in which the Property is located.
Tenant shall provide State with recording information, including the date of recordation and file
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number. [If Tenant fails to record this Lease, State may record it and Tenant shall pay the
costs of recording upon State’s demand.]
18.12 Modification. No modification of this Lease is effective unless in writing and signed by
both Parties. Oral representations or statements do not bind either Party.
18.13 Survival. Any obligations of Tenant not fully performed upon termination of this Lease
do not cease, but continue as obligations of the Tenant until fully performed.

Aquatic Lands [____] Aquaculture Lease

Page 37 of 43

Lease No. XX-XXXXXX

18.14 Exhibits. All referenced exhibits are incorporated in the Lease unless expressly
identified as unincorporated.
THIS AGREEMENT requires the signature of all Parties and is effective on the date of the last
signature below.

TENANT NAME (UPPERCASE)
Dated: _____________________, 20__

__________________________________
By:
TENANT SIGN NAME (UPPERCASE)
Title:
Tenant Sign Title
Address: Tenant Address
Tenant City, State, Zip
Phone:
Phone Number

STATE OF WASHINGTON
DEPARTMENT OF NATURAL RESOURCES
Dated: _____________________, 20__

__________________________________
By:
DNR SIGN NAME (UPERCASE)
Title:
DNR Sign Title
Address: DNR Address
DNR City, State, Zip

Approved as to form this
21 day of October 2014
Terry Pruit, Assistant Attorney General
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REPRESENTATIVE ACKNOWLEDGMENT

STATE OF_____________________)
) ss.
COUNTY OF___________________)

I certify that I know or have satisfactory evidence that ________________ is the person who
appeared before me, and said person acknowledged that (he/she) signed this instrument, on oath
stated that (he/she) was authorized to execute the instrument and acknowledged it as the _____
(type of authority) of ___________ (name of corporation) to be the free and voluntary act of
such party for the uses and purposes mentioned in the instrument.
Dated: ____________________

______________________________
(Signature)
______________________________
(Print Name)
Notary Public in and for the State of Washington,
residing at ______________________________
My appointment expires _______________
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INDIVIDUAL ACKNOWLEDGMENT

STATE OF WASHINGTON )
) ss.
COUNTY OF
)

I certify that I know or have satisfactory evidence that ___________________ is the person who
appeared before me, and said person acknowledged that (he/she) signed this instrument and
acknowledged it to be (his/her) free and voluntary act for the uses and purposes mentioned in this
instrument.

Dated: ____________________

______________________________
(Signature)
______________________________
(Print Name)
Notary Public in and for the State of Washington,
residing at ______________________________
My appointment expires _______________
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STATE ACKNOWLEDGMENT

STATE OF WASHINGTON )
) ss.
County of
)

I certify that I know or have satisfactory evidence that PETER GOLDMARK is the person who
appeared before me, and said person acknowledged that he signed this instrument, on oath stated
that he was authorized to execute the instrument and acknowledged it as the Commissioner of
Public Lands, and ex officio administrator of the Department of Natural Resources of the State of
Washington to be the free and voluntary act of such party for the uses and purposes mentioned in
the instrument.

Dated: ____________________

______________________________
(Signature)
______________________________
(Print Name)
Notary Public in and for the State of Washington,
residing at ______________________________
My appointment expires _______________
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Exhibit A
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EXHIBIT B
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From:
To:
Subject:
Date:

LARSON, BRYAN (DNR)
"peterd1213@outlook.com"
RE: Geoduck Aquaculture Lease
Tuesday, September 30, 2014 8:16:00 AM

Peter,
It has been a couple of months since I sent this out, please let me know your thoughts and where
you are at in the permitting process.
Brad and I need to see where each proponent is in the process, so we can start planning our
workload.
Thanks,
Bryan

Bryan Larson
360-902-1025
Washington State Department of Natural Resources
From: LARSON, BRYAN (DNR)
Sent: Tuesday, August 19, 2014 9:05 AM
To: 'peterd1213@outlook.com'
Subject: Geoduck Aquaculture Lease

Peter,
In regards to our conversation this morning, I have sent you the document that describes the
monitoring which will take place on the lease.
I also asked about the Navy agreement, and found out that we are still good to go with your site
since aquaculture is exempt.
If you could respond back to me today letting me know how far along you are in the permitting
process, I would appreciate it.
Thanks,
Bryan

Bryan Larson
Shellfish Program Specialist
Washington State Department of Natural Resources

360-902-1025
bryan.larson@dnr.wa.gov
www.dnr.wa.gov

From:
To:
Subject:
Date:

LARSON, BRYAN (DNR)
Malone, Charles (DNR); MEAD, MARILYN (DNR)
RE: Myers NWP 48 - another question about Savings Account Assignment
Monday, February 09, 2015 10:53:15 AM

Charles,
Please call:
Michelle Corral
VP Branch Manager
NMLS - 879030
Shelton Office
301 E Wallace Kneeland Blvd. Ste. 115
Shelton, WA 98584
Office: (360) 426-4431 X82001
Direct: (360) 570-7391
Fax:
(360) 426-4497
Michelle.Corral@HeritageBankNW.com

Bryan Larson
360-902-1025
Washington State Department of Natural Resources
From: Malone, Charles (DNR)
Sent: Monday, February 09, 2015 10:52 AM
To: MEAD, MARILYN (DNR)
Cc: LARSON, BRYAN (DNR)
Subject: RE: Myers NWP 48 - another question about Savings Account Assignment
Hi Marilyn,
Maybe I should talk to the bank? What bank is it?
From: MEAD, MARILYN (DNR)
Sent: Monday, February 09, 2015 10:41 AM
To: Malone, Charles (DNR)
Cc: LARSON, BRYAN (DNR)
Subject: FW: Myers NWP 48 - another question about Savings Account Assignment
Importance: High
Good morning, Charles,
I spoke with you two weeks ago on Monday, January 26th about the trouble Bryan is having with a
bank on a savings account assignment. Bryan contacted them directly and their issue is with the

sentence in yellow. They told Bryan the state needs to open the account if it is to be solely in State’s
name. Can you help us with this? We do these all the time and this is a new one for me.

ACKNOWLEDGMENT OF NOTICE OF ASSIGNMENT
We, [name of bank] acknowledge receipt of notice and copy of this assignment as collateral
for obligations due State. As to the Savings Account[s] identified above, our records indicate
the balance in Account Number _________________________ to be in the amount of
________ Dollars ($
) as of this date[./, [the balance in Account Number [        ] to be in
the amount of [                                                   ] Dollars ($      ),] and the balance in
Account Number [          ] to be in the amount of [              ] Dollars ($[      )].] The
account[s] [is -OR- are] solely in the name of the State.
Marilyn Mead   
Washington State Department of Natural Resources (DNR)

From: LARSON, BRYAN (DNR)
Sent: Monday, February 09, 2015 10:26 AM
To: MEAD, MARILYN (DNR)
Subject: RE: Myers NWP 48
Importance: High
So the issue with the bank appears to be this sentence in the document:

The accounts is-OR-are solely in the name of the State.
They are saying if this is the case, then the State needs to open the account. I need direction on
how to handle this.
Bryan

Bryan Larson
360-902-1025
Washington State Department of Natural Resources
From: MEAD, MARILYN (DNR)
Sent: Monday, January 26, 2015 2:05 PM
To: LARSON, BRYAN (DNR)
Subject: RE: Myers NWP 48
Okay, I am composing an email to Andrea and Charles but I’ll wait until I hear from you. In our notary
section for the state our notary verifies that the signor can act on behalf of the state so maybe that
will satisfy them.

STATE ACKNOWLEDGMENT

STATE OF WASHINGTON )
) ss.
County of
)

I certify that I know or have satisfactory evidence that
is the person who appeared before
me, and said person acknowledged that he signed this instrument, on oath stated that he was
authorized to execute the instrument and acknowledged it as the , and ex officio
administrator of the Department of Natural Resources of the State of Washington to be the
free and voluntary act of such party for the uses and purposes mentioned in the instrument.
Dated: _____________________, 20__

_________________________________
(Signature)

(Seal or stamp)
___________________________________
(Print Name)
Notary Public in and for the State of
Washington, residing at
___________________________________
My appointment expires
_______________
Marilyn Mead   
Washington State Department of Natural Resources (DNR)

From: LARSON, BRYAN (DNR)
Sent: Monday, January 26, 2015 2:03 PM
To: MEAD, MARILYN (DNR)
Subject: RE: Myers NWP 48
I called the bank and left a message. Hopefully I can talk with her about it and find out exactly what
they need.

Bryan Larson
360-902-1025

Washington State Department of Natural Resources
From: MEAD, MARILYN (DNR)
Sent: Monday, January 26, 2015 1:55 PM
To: LARSON, BRYAN (DNR)
Subject: RE: Myers NWP 48
Great. Then we have to try and find those things. Does the bank really need proof that DNR is a govt
agency?? I’ll check with Andrea.
Marilyn Mead   
Washington State Department of Natural Resources (DNR)

From: LARSON, BRYAN (DNR)
Sent: Monday, January 26, 2015 1:53 PM
To: MEAD, MARILYN (DNR)
Subject: RE: Myers NWP 48
The Bank is actually the one who asked the question.

Bryan Larson
360-902-1025
Washington State Department of Natural Resources
From: MEAD, MARILYN (DNR)
Sent: Monday, January 26, 2015 1:30 PM
To: LARSON, BRYAN (DNR)
Subject: RE: Myers NWP 48
Hi Bryan,
I just talked to Charles. He said when banks deal with businesses they may want documents and
articles of incorporation but when they are dealing with government that is not usually the case. He
asked if you were dealing directly with the bank on that question or if it was applicant that had that
question. Sometimes the applicant becomes confused in the process.
Charles says if this is truly something the bank needs we’ll have to check with Andrea to see if she
knows where this information is. If she doesn’t, we may have to poll finance to see if anyone there
has any information.
Marilyn Mead   
Washington State Department of Natural Resources (DNR)

From: MEAD, MARILYN (DNR)
Sent: Monday, January 26, 2015 9:33 AM
To: LARSON, BRYAN (DNR)
Subject: RE: Myers NWP 48
Good morning, Bryan,
1.

The proponent has control over his savings account and can cancel it when he either gets
another security or at the end of the agreement. This clause addresses them closing it prior
to the end of the agreement. The form specifically states that the security is for lease 20091719 so if that agreement ends the savings account assignment is no longer necessary.

“The Assignor shall provide thirty (30) days’ notice to State prior to closing the account and
shall procure another form of security so there is no lapse of security.”
2.

You may have to check with Charles Malone or Christa on this one. In our form from 2009
we didn’t have the requirement that the account be named solely to state but after 2013
the AAGs recommended we update it. You may have seen those older forms. I do not
understand why we would need business documentation. I have not had this question
before.

I hope this helps. Good luck.
Marilyn Mead   
Washington State Department of Natural Resources (DNR)

From: LARSON, BRYAN (DNR)
Sent: Monday, January 26, 2015 9:05 AM
To: MEAD, MARILYN (DNR)
Subject: FW: Myers NWP 48
Marilyn,
I am working on this Savings Account Assignment, and the proponent and his bank are asking
questions I cannot answer.
Can you help me with the following, or point me to someone who can?
1.
2.

Where is the provision for the Savings Account money to be returned to the proponent at
the end of the lease?
From the bank - I see on page two that the assignment is requiring the account to be titled
solely in the name of the state. This is different from what I have seen in the past. Typically,
when we open an assignment account, the accounts are held in the name of the business
with a hold the funds with a description of assignment account and the business owners are
the signers on the account. In order to open an account titled solely in the name of the
state, we would need all appropriate business documentation such as articles of

incorporation and bylaws from the state. Since the account would be titled in the name of
the state, the signers on the account must be authorized by the state and their personal
information would be required as well.
Thanks,
Bryan

Bryan Larson
360-902-1025
Washington State Department of Natural Resources
From: wilson99aps@aol.com [mailto:wilson99aps@aol.com]
Sent: Wednesday, January 21, 2015 10:07 AM
To: Michelle.Corral@heritagebanknw.com; LARSON, BRYAN (DNR)
Subject: Fwd: Myers NWP 48

Hi Michelle and Bryan ~
I'll make this a two-part email.
First, Michelle - thanks for looking at this. As a bonding instrument, DNR requires that we open an
account in the amount $5000.00, and we don't have any problems with that so long as they can't fund
their Christmas party or go traveling.
If I read this correctly, Vicki and I (Assignors) will both need to sign the bank documents to open a new
account, and then the account information will be forwarded to DNR. They will create the final document
which will then require notarized signatures. Is that how you see this?
And Bryan - the Christmas party comment was only partly in jest. It seems there should be some
language in the final document that specifically defines the reasons DNR can access the account. Also,
as the assignment now reads, there is no provision for returning the assigned dollars to Arcadia Point
Seafood; i.e., the document "irrevocably" authorizes DNR use of the account. Perhaps there should be
something to identify when the agreement ends?
Steve

-----Original Message----From: LARSON, BRYAN (DNR) (DNR) <BRYAN.LARSON@dnr.wa.gov>
To: 'wilson99aps@aol.com' <wilson99aps@aol.com>
Sent: Tue, Jan 20, 2015 11:30 am
Subject: RE: Myers NWP 48

Steve,
Here is a Draft copy of what the Savings Account Assignment will look like. I filled out the amount,
and you should be able to take it into your bank and have them look at it.
If they can provide me the information in the areas that are relevant to them, I can get this filled out

and sent back to you for both of you to sign.
Let me know if you have any questions.
Thanks,
Bryan

Bryan Larson
360-902-1025
Washington State Department of Natural Resources
From: wilson99aps@aol.com [mailto:wilson99aps@aol.com]
Sent: Wednesday, January 14, 2015 2:17 PM
To: LARSON, BRYAN (DNR)
Subject: Fwd: Myers NWP 48

Here you go: Myers.
Let me know if there's anything else you need. Any word about the assigned account letter?
Steve

From:
To:
Subject:
Date:

MEAD, MARILYN (DNR)
LARSON, BRYAN (DNR)
RE: Myers NWP 48
Thursday, February 19, 2015 9:33:40 AM

Hi Bryan,

1(b)
Good luck.
Marilyn Mead   
Contract Specialist/Training Coordinator
Aquatic Resources Division
Washington State Department of Natural Resources (DNR)
360-902-1188
marilyn.mead@dnr.wa.gov
www.dnr.wa.gov
From: LARSON, BRYAN (DNR)
Sent: Thursday, February 19, 2015 7:35 AM
To: MEAD, MARILYN (DNR)
Subject: RE: Myers NWP 48

Thank you!!!!
Bryan Larson
360-902-1025
Washington State Department of Natural Resources
From: MEAD, MARILYN (DNR)
Sent: Wednesday, February 18, 2015 7:26 AM
To: LARSON, BRYAN (DNR)
Subject: RE: Myers NWP 48
Hey Bryan,
1(f)

I am sorry
you had to go through this back and forth, it’s very frustrating.

Marilyn Mead   
Washington State Department of Natural Resources (DNR)
From: Malone, Charles (DNR)
Sent: Wednesday, February 18, 2015 7:11 AM
To: MEAD, MARILYN (DNR); LARSON, BRYAN (DNR)
Subject: RE: Myers NWP 48

Hi Marilyn,
I think that works.
From: MEAD, MARILYN (DNR)
Sent: Wednesday, February 18, 2015 7:08 AM
To: LARSON, BRYAN (DNR); Malone, Charles (DNR)
Subject: RE: Myers NWP 48
I think that’s fine, how about you Charles?
It appears that David Roberts took that sentence out of the 2003 agreement. 1(f)
I had not heard of any problem with this
before but that doesn’t mean the districts didn’t routinely alter the document on their own.
Marilyn Mead   
Washington State Department of Natural Resources (DNR)
From: LARSON, BRYAN (DNR)
Sent: Tuesday, February 17, 2015 4:36 PM
To: Malone, Charles (DNR)
Cc: MEAD, MARILYN (DNR)
Subject: RE: Myers NWP 48

Instead of the highlighted below, the bank suggests:
The account is assigned and pledged solely to the State.

Would that work for us?
Thanks,
Bryan

Bryan Larson
360-902-1025
Washington State Department of Natural Resources
From: LARSON, BRYAN (DNR)
Sent: Tuesday, February 17, 2015 3:45 PM
To: Malone, Charles (DNR)
Subject: FW: Myers NWP 48
Charles,
I will be calling you regarding this again, but can the highlighted sentence be removed from the
Savings Account Assignment form?
Bryan Larson
360-902-1025
Washington State Department of Natural Resources
From: LARSON, BRYAN (DNR)
Sent: Tuesday, February 17, 2015 3:34 PM
To: MEAD, MARILYN (DNR)
Subject: RE: Myers NWP 48
The proponent called and said he spoke to the contact you gave me at Heritage. The Savings
Account Assignment was executed in 2007 and the language they cannot accept was not in that
document.
The language below is what the holdup is, and they say this did not appear in the 2007 document.

The account[s] [is -OR- are] solely in the name of the State.
Bryan Larson
360-902-1025
Washington State Department of Natural Resources
From: LARSON, BRYAN (DNR)
Sent: Tuesday, February 17, 2015 3:22 PM

To: MEAD, MARILYN (DNR)
Subject: FW: Myers NWP 48
Can you find out what the answer is for the highlighted below?

Bryan Larson
360-902-1025
Washington State Department of Natural Resources
From: wilson99aps@aol.com [mailto:wilson99aps@aol.com]
Sent: Tuesday, February 17, 2015 3:07 PM
To: LARSON, BRYAN (DNR)
Subject: Fwd: Myers NWP 48
FYI

-----Original Message----From: Elizabeth Crenna <Elizabeth.Crenna@heritagebanknw.com>
To: 'wilson99aps@aol.com' <wilson99aps@aol.com>
Sent: Tue, Feb 17, 2015 2:37 pm
Subject: RE: Myers NWP 48

Yes, I ready it the same way Lynn does. I see that the sentence is indicating the ownership of the
account is the State. My question would be, do they want to use the account as security or do they
want to take ownership of this account now. My guess is they want to use it as security in the
amount of $5,000.00.
Can you confirm?
Liz Crenna
VP Special Assets Officer
Burlington Administration Center
435 E. George Hopper Rd.
Burlington, WA 98233
Office: (360) 757-5075
Fax:        (360) 240-4985
LizC@HeritageBankNW.com

CONFIDENTIAL AND PROPRIETARY: This e-mail message is intended only for the use of the individual or entity to
which it is addressed and may contain information that is confidential. If the reader is not the intended recipient,
you are hereby notified that any dissemination, distribution, or copying of this communication is strictly prohibited.

If you have received this communication in error, please notify us immediately by telephone, return this message to
the address above and delete or destroy all copies.

From: wilson99aps@aol.com [mailto:wilson99aps@aol.com]
Sent: Tuesday, February 17, 2015 2:29 PM
To: Elizabeth Crenna
Subject: Re: Myers NWP 48
I just got off the phone again with Lynn Wofford at the Oly branch, and she restated that the problem is
the last sentence of the first paragraph under "Acknowledgement of Notice of Assignment" on page two.
It appears to contradict that the ownership of the account is Arcadia Point Seafood.
How do you read it?
Steve
-----Original Message----From: Elizabeth Crenna <Elizabeth.Crenna@heritagebanknw.com>
To: 'wilson99aps@aol.com' <wilson99aps@aol.com>
Sent: Tue, Feb 17, 2015 2:19 pm
Subject: RE: Myers NWP 48

Got it.
Liz Crenna
VP Special Assets Officer
Burlington Administration Center
435 E. George Hopper Rd.
Burlington, WA 98233
Office: (360) 757-5075
Fax:        (360) 240-4985
LizC@HeritageBankNW.com

CONFIDENTIAL AND PROPRIETARY: This e-mail message is intended only for the use of the individual or entity to
which it is addressed and may contain information that is confidential. If the reader is not the intended recipient,
you are hereby notified that any dissemination, distribution, or copying of this communication is strictly prohibited.
If you have received this communication in error, please notify us immediately by telephone, return this message to
the address above and delete or destroy all copies.

From: wilson99aps@aol.com [mailto:wilson99aps@aol.com]
Sent: Tuesday, February 17, 2015 2:18 PM
To: Elizabeth Crenna
Subject: Fwd: Myers NWP 48

Liz ~
Retry....
Steve

-----Original Message----From: LARSON, BRYAN (DNR) (DNR) <BRYAN.LARSON@dnr.wa.gov>
To: wilson99aps <wilson99aps@aol.com>
Sent: Tue, Feb 17, 2015 1:32 pm
Subject: FW: Myers NWP 48

Bryan Larson
360-902-1025
Washington State Department of Natural Resources

From:
To:
Subject:
Date:

MEAD, MARILYN (DNR)
LARSON, BRYAN (DNR)
RE: Myers NWP 48
Wednesday, February 18, 2015 7:25:53 AM

Hey Bryan,
1(f)

I am sorry
you had to go through this back and forth, it’s very frustrating.

Marilyn Mead
Washington State Department of Natural Resources (DNR)
From: Malone, Charles (DNR)
Sent: Wednesday, February 18, 2015 7:11 AM
To: MEAD, MARILYN (DNR); LARSON, BRYAN (DNR)
Subject: RE: Myers NWP 48

Hi Marilyn,
I think that works.
From: MEAD, MARILYN (DNR)
Sent: Wednesday, February 18, 2015 7:08 AM
To: LARSON, BRYAN (DNR); Malone, Charles (DNR)
Subject: RE: Myers NWP 48
I think that’s fine, how about you Charles?
It appears that David Roberts took that sentence out of the 2003 agreement. 1(f)
I had not heard of any problem with this
before but that doesn’t mean the districts didn’t routinely alter the document on their own.

Marilyn Mead
Washington State Department of Natural Resources (DNR)
From: LARSON, BRYAN (DNR)
Sent: Tuesday, February 17, 2015 4:36 PM
To: Malone, Charles (DNR)
Cc: MEAD, MARILYN (DNR)
Subject: RE: Myers NWP 48

Instead of the highlighted below, the bank suggests:
The account is assigned and pledged solely to the State.
Would that work for us?
Thanks,
Bryan

Bryan Larson
360-902-1025
Washington State Department of Natural Resources
From: LARSON, BRYAN (DNR)
Sent: Tuesday, February 17, 2015 3:45 PM
To: Malone, Charles (DNR)
Subject: FW: Myers NWP 48
Charles,
I will be calling you regarding this again, but can the highlighted sentence be removed from the
Savings Account Assignment form?

Bryan Larson
360-902-1025
Washington State Department of Natural Resources
From: LARSON, BRYAN (DNR)
Sent: Tuesday, February 17, 2015 3:34 PM
To: MEAD, MARILYN (DNR)
Subject: RE: Myers NWP 48
The proponent called and said he spoke to the contact you gave me at Heritage. The Savings

Account Assignment was executed in 2007 and the language they cannot accept was not in that
document.
The language below is what the holdup is, and they say this did not appear in the 2007 document.

The account[s] [is -OR- are] solely in the name of the State.
Bryan Larson
360-902-1025
Washington State Department of Natural Resources
From: LARSON, BRYAN (DNR)
Sent: Tuesday, February 17, 2015 3:22 PM
To: MEAD, MARILYN (DNR)
Subject: FW: Myers NWP 48
Can you find out what the answer is for the highlighted below?

Bryan Larson
360-902-1025
Washington State Department of Natural Resources
From: wilson99aps@aol.com [mailto:wilson99aps@aol.com]
Sent: Tuesday, February 17, 2015 3:07 PM
To: LARSON, BRYAN (DNR)
Subject: Fwd: Myers NWP 48
FYI

-----Original Message----From: Elizabeth Crenna <Elizabeth.Crenna@heritagebanknw.com>
To: 'wilson99aps@aol.com' <wilson99aps@aol.com>
Sent: Tue, Feb 17, 2015 2:37 pm
Subject: RE: Myers NWP 48

Yes, I ready it the same way Lynn does. I see that the sentence is indicating the ownership of the
account is the State. My question would be, do they want to use the account as security or do they
want to take ownership of this account now. My guess is they want to use it as security in the
amount of $5,000.00.
Can you confirm?
Liz Crenna

VP Special Assets Officer
Burlington Administration Center
435 E. George Hopper Rd.
Burlington, WA 98233
Office: (360) 757-5075
Fax:        (360) 240-4985
LizC@HeritageBankNW.com

CONFIDENTIAL AND PROPRIETARY: This e-mail message is intended only for the use of the individual or entity to
which it is addressed and may contain information that is confidential. If the reader is not the intended recipient,
you are hereby notified that any dissemination, distribution, or copying of this communication is strictly prohibited.
If you have received this communication in error, please notify us immediately by telephone, return this message to
the address above and delete or destroy all copies.

From: wilson99aps@aol.com [mailto:wilson99aps@aol.com]
Sent: Tuesday, February 17, 2015 2:29 PM
To: Elizabeth Crenna
Subject: Re: Myers NWP 48
I just got off the phone again with Lynn Wofford at the Oly branch, and she restated that the problem is
the last sentence of the first paragraph under "Acknowledgement of Notice of Assignment" on page two.
It appears to contradict that the ownership of the account is Arcadia Point Seafood.
How do you read it?
Steve
-----Original Message----From: Elizabeth Crenna <Elizabeth.Crenna@heritagebanknw.com>
To: 'wilson99aps@aol.com' <wilson99aps@aol.com>
Sent: Tue, Feb 17, 2015 2:19 pm
Subject: RE: Myers NWP 48

Got it.
Liz Crenna
VP Special Assets Officer
Burlington Administration Center
435 E. George Hopper Rd.
Burlington, WA 98233
Office: (360) 757-5075
Fax:        (360) 240-4985
LizC@HeritageBankNW.com

CONFIDENTIAL AND PROPRIETARY: This e-mail message is intended only for the use of the individual or entity to
which it is addressed and may contain information that is confidential. If the reader is not the intended recipient,
you are hereby notified that any dissemination, distribution, or copying of this communication is strictly prohibited.
If you have received this communication in error, please notify us immediately by telephone, return this message to
the address above and delete or destroy all copies.

From: wilson99aps@aol.com [mailto:wilson99aps@aol.com]
Sent: Tuesday, February 17, 2015 2:18 PM
To: Elizabeth Crenna
Subject: Fwd: Myers NWP 48
Liz ~
Retry....
Steve

-----Original Message----From: LARSON, BRYAN (DNR) (DNR) <BRYAN.LARSON@dnr.wa.gov>
To: wilson99aps <wilson99aps@aol.com>
Sent: Tue, Feb 17, 2015 1:32 pm
Subject: FW: Myers NWP 48

Bryan Larson
360-902-1025
Washington State Department of Natural Resources

From:
To:
Subject:
Date:
Importance:

LARSON, BRYAN (DNR)
MEAD, MARILYN (DNR)
RE: Myers NWP 48
Monday, February 09, 2015 10:25:47 AM
High

So the issue with the bank appears to be this sentence in the document:

The accounts is-OR-are solely in the name of the State.
They are saying if this is the case, then the State needs to open the account. I need direction on
how to handle this.
Bryan

Bryan Larson
360-902-1025
Washington State Department of Natural Resources
From: MEAD, MARILYN (DNR)
Sent: Monday, January 26, 2015 2:05 PM
To: LARSON, BRYAN (DNR)
Subject: RE: Myers NWP 48
Okay, I am composing an email to Andrea and Charles but I’ll wait until I hear from you. In our notary
section for the state our notary verifies that the signor can act on behalf of the state so maybe that
will satisfy them.

STATE ACKNOWLEDGMENT
           
STATE OF WASHINGTON )
                                                ) ss.
County of                                )

I certify that I know or have satisfactory evidence that       is the person who appeared before
me, and said person acknowledged that he signed this instrument, on oath stated that he was
authorized to execute the instrument and acknowledged it as the      , and ex officio
administrator of the Department of Natural Resources of the State of Washington to be the
free and voluntary act of such party for the uses and purposes mentioned in the instrument.
Dated: _____________________, 20__        _________________________________
                                                                        (Signature)

(Seal or stamp)
                                                                                   
___________________________________
                                                                        (Print Name)
                                                                        Notary Public in and for the State of
                                                                        Washington, residing at
                                                                       
___________________________________
My appointment expires
_______________
Marilyn Mead   
Washington State Department of Natural Resources (DNR)

From: LARSON, BRYAN (DNR)
Sent: Monday, January 26, 2015 2:03 PM
To: MEAD, MARILYN (DNR)
Subject: RE: Myers NWP 48
I called the bank and left a message. Hopefully I can talk with her about it and find out exactly what
they need.

Bryan Larson
360-902-1025
Washington State Department of Natural Resources
From: MEAD, MARILYN (DNR)
Sent: Monday, January 26, 2015 1:55 PM
To: LARSON, BRYAN (DNR)
Subject: RE: Myers NWP 48
Great. Then we have to try and find those things. Does the bank really need proof that DNR is a govt
agency?? I’ll check with Andrea.
Marilyn Mead   
Washington State Department of Natural Resources (DNR)

From: LARSON, BRYAN (DNR)
Sent: Monday, January 26, 2015 1:53 PM
To: MEAD, MARILYN (DNR)
Subject: RE: Myers NWP 48
The Bank is actually the one who asked the question.

Bryan Larson
360-902-1025
Washington State Department of Natural Resources
From: MEAD, MARILYN (DNR)
Sent: Monday, January 26, 2015 1:30 PM
To: LARSON, BRYAN (DNR)
Subject: RE: Myers NWP 48
Hi Bryan,
I just talked to Charles. He said when banks deal with businesses they may want documents and
articles of incorporation but when they are dealing with government that is not usually the case. He
asked if you were dealing directly with the bank on that question or if it was applicant that had that
question. Sometimes the applicant becomes confused in the process.
Charles says if this is truly something the bank needs we’ll have to check with Andrea to see if she
knows where this information is. If she doesn’t, we may have to poll finance to see if anyone there
has any information.
Marilyn Mead   
Washington State Department of Natural Resources (DNR)

From: MEAD, MARILYN (DNR)
Sent: Monday, January 26, 2015 9:33 AM
To: LARSON, BRYAN (DNR)
Subject: RE: Myers NWP 48
Good morning, Bryan,
1.       The proponent has control over his savings account and can cancel it when he either gets
another security or at the end of the agreement. This clause addresses them closing it prior
to the end of the agreement. The form specifically states that the security is for lease 20091719 so if that agreement ends the savings account assignment is no longer necessary.

“The Assignor shall provide thirty (30) days’ notice to State prior to closing the account and
shall procure another form of security so there is no lapse of security.”
2.       You may have to check with Charles Malone or Christa on this one. In our form from 2009
we didn’t have the requirement that the account be named solely to state but after 2013
the AAGs recommended we update it. You may have seen those older forms. I do not
understand why we would need business documentation. I have not had this question
before.

I hope this helps. Good luck.
Marilyn Mead   
Washington State Department of Natural Resources (DNR)

From: LARSON, BRYAN (DNR)
Sent: Monday, January 26, 2015 9:05 AM
To: MEAD, MARILYN (DNR)
Subject: FW: Myers NWP 48
Marilyn,
I am working on this Savings Account Assignment, and the proponent and his bank are asking
questions I cannot answer.
Can you help me with the following, or point me to someone who can?
1.       Where is the provision for the Savings Account money to be returned to the proponent at
the end of the lease?
2.       From the bank - I see on page two that the assignment is requiring the account to be titled
solely in the name of the state. This is different from what I have seen in the past. Typically,
when we open an assignment account, the accounts are held in the name of the business
with a hold the funds with a description of assignment account and the business owners are
the signers on the account. In order to open an account titled solely in the name of the
state, we would need all appropriate business documentation such as articles of
incorporation and bylaws from the state. Since the account would be titled in the name of
the state, the signers on the account must be authorized by the state and their personal
information would be required as well.
Thanks,
Bryan

Bryan Larson
360-902-1025
Washington State Department of Natural Resources
From: wilson99aps@aol.com [mailto:wilson99aps@aol.com]
Sent: Wednesday, January 21, 2015 10:07 AM
To: Michelle.Corral@heritagebanknw.com; LARSON, BRYAN (DNR)
Subject: Fwd: Myers NWP 48

Hi Michelle and Bryan ~

I'll make this a two-part email.
First, Michelle - thanks for looking at this. As a bonding instrument, DNR requires that we open an
account in the amount $5000.00, and we don't have any problems with that so long as they can't fund
their Christmas party or go traveling.
If I read this correctly, Vicki and I (Assignors) will both need to sign the bank documents to open a new
account, and then the account information will be forwarded to DNR. They will create the final document
which will then require notarized signatures. Is that how you see this?
And Bryan - the Christmas party comment was only partly in jest. It seems there should be some
language in the final document that specifically defines the reasons DNR can access the account. Also,
as the assignment now reads, there is no provision for returning the assigned dollars to Arcadia Point
Seafood; i.e., the document "irrevocably" authorizes DNR use of the account. Perhaps there should be
something to identify when the agreement ends?
Steve

-----Original Message----From: LARSON, BRYAN (DNR) (DNR) <BRYAN.LARSON@dnr.wa.gov>
To: 'wilson99aps@aol.com' <wilson99aps@aol.com>
Sent: Tue, Jan 20, 2015 11:30 am
Subject: RE: Myers NWP 48

Steve,
Here is a Draft copy of what the Savings Account Assignment will look like. I filled out the amount,
and you should be able to take it into your bank and have them look at it.
If they can provide me the information in the areas that are relevant to them, I can get this filled out
and sent back to you for both of you to sign.
Let me know if you have any questions.
Thanks,
Bryan

Bryan Larson
360-902-1025
Washington State Department of Natural Resources
From: wilson99aps@aol.com [mailto:wilson99aps@aol.com]
Sent: Wednesday, January 14, 2015 2:17 PM
To: LARSON, BRYAN (DNR)
Subject: Fwd: Myers NWP 48

Here you go: Myers.

Let me know if there's anything else you need. Any word about the assigned account letter?
Steve

From:
To:
Subject:
Date:

MEAD, MARILYN (DNR)
LARSON, BRYAN (DNR)
RE: Myers NWP 48
Monday, January 26, 2015 2:04:35 PM

Okay, I am composing an email to Andrea and Charles but I’ll wait until I hear from you. In our notary
section for the state our notary verifies that the signor can act on behalf of the state so maybe that
will satisfy them.

STATE ACKNOWLEDGMENT
           
STATE OF WASHINGTON )
                                                ) ss.
County of                                )

I certify that I know or have satisfactory evidence that       is the person who appeared before
me, and said person acknowledged that he signed this instrument, on oath stated that he was
authorized to execute the instrument and acknowledged it as the      , and ex officio
administrator of the Department of Natural Resources of the State of Washington to be the
free and voluntary act of such party for the uses and purposes mentioned in the instrument.
Dated: _____________________, 20__        _________________________________
                                                                        (Signature)
(Seal or stamp)
                                                                                   
___________________________________
                                                                        (Print Name)
                                                                        Notary Public in and for the State of
                                                                        Washington, residing at
                                                                       
___________________________________
My appointment expires
_______________
Marilyn Mead   
Washington State Department of Natural Resources (DNR)

From: LARSON, BRYAN (DNR)
Sent: Monday, January 26, 2015 2:03 PM
To: MEAD, MARILYN (DNR)
Subject: RE: Myers NWP 48

I called the bank and left a message. Hopefully I can talk with her about it and find out exactly what
they need.

Bryan Larson
360-902-1025
Washington State Department of Natural Resources
From: MEAD, MARILYN (DNR)
Sent: Monday, January 26, 2015 1:55 PM
To: LARSON, BRYAN (DNR)
Subject: RE: Myers NWP 48
Great. Then we have to try and find those things. Does the bank really need proof that DNR is a govt
agency?? I’ll check with Andrea.
Marilyn Mead   
Washington State Department of Natural Resources (DNR)

From: LARSON, BRYAN (DNR)
Sent: Monday, January 26, 2015 1:53 PM
To: MEAD, MARILYN (DNR)
Subject: RE: Myers NWP 48
The Bank is actually the one who asked the question.

Bryan Larson
360-902-1025
Washington State Department of Natural Resources
From: MEAD, MARILYN (DNR)
Sent: Monday, January 26, 2015 1:30 PM
To: LARSON, BRYAN (DNR)
Subject: RE: Myers NWP 48
Hi Bryan,
I just talked to Charles. He said when banks deal with businesses they may want documents and
articles of incorporation but when they are dealing with government that is not usually the case. He
asked if you were dealing directly with the bank on that question or if it was applicant that had that
question. Sometimes the applicant becomes confused in the process.

Charles says if this is truly something the bank needs we’ll have to check with Andrea to see if she
knows where this information is. If she doesn’t, we may have to poll finance to see if anyone there
has any information.
Marilyn Mead   
Washington State Department of Natural Resources (DNR)

From: MEAD, MARILYN (DNR)
Sent: Monday, January 26, 2015 9:33 AM
To: LARSON, BRYAN (DNR)
Subject: RE: Myers NWP 48
Good morning, Bryan,
1.      The proponent has control over his savings account and can cancel it when he either gets
another security or at the end of the agreement. This clause addresses them closing it prior
to the end of the agreement. The form specifically states that the security is for lease 20091719 so if that agreement ends the savings account assignment is no longer necessary.

“The Assignor shall provide thirty (30) days’ notice to State prior to closing the account and
shall procure another form of security so there is no lapse of security.”
2.      You may have to check with Charles Malone or Christa on this one. In our form from 2009
we didn’t have the requirement that the account be named solely to state but after 2013
the AAGs recommended we update it. You may have seen those older forms. I do not
understand why we would need business documentation. I have not had this question
before.
I hope this helps. Good luck.
Marilyn Mead   
Washington State Department of Natural Resources (DNR)

From: LARSON, BRYAN (DNR)
Sent: Monday, January 26, 2015 9:05 AM
To: MEAD, MARILYN (DNR)
Subject: FW: Myers NWP 48
Marilyn,
I am working on this Savings Account Assignment, and the proponent and his bank are asking
questions I cannot answer.
Can you help me with the following, or point me to someone who can?
1.      Where is the provision for the Savings Account money to be returned to the proponent at

the end of the lease?
2.      From the bank - I see on page two that the assignment is requiring the account to be titled
solely in the name of the state. This is different from what I have seen in the past. Typically,
when we open an assignment account, the accounts are held in the name of the business
with a hold the funds with a description of assignment account and the business owners are
the signers on the account. In order to open an account titled solely in the name of the
state, we would need all appropriate business documentation such as articles of
incorporation and bylaws from the state. Since the account would be titled in the name of
the state, the signers on the account must be authorized by the state and their personal
information would be required as well.
Thanks,
Bryan

Bryan Larson
360-902-1025
Washington State Department of Natural Resources
From: wilson99aps@aol.com [mailto:wilson99aps@aol.com]
Sent: Wednesday, January 21, 2015 10:07 AM
To: Michelle.Corral@heritagebanknw.com; LARSON, BRYAN (DNR)
Subject: Fwd: Myers NWP 48

Hi Michelle and Bryan ~
I'll make this a two-part email.
First, Michelle - thanks for looking at this. As a bonding instrument, DNR requires that we open an
account in the amount $5000.00, and we don't have any problems with that so long as they can't fund
their Christmas party or go traveling.
If I read this correctly, Vicki and I (Assignors) will both need to sign the bank documents to open a new
account, and then the account information will be forwarded to DNR. They will create the final document
which will then require notarized signatures. Is that how you see this?
And Bryan - the Christmas party comment was only partly in jest. It seems there should be some
language in the final document that specifically defines the reasons DNR can access the account. Also,
as the assignment now reads, there is no provision for returning the assigned dollars to Arcadia Point
Seafood; i.e., the document "irrevocably" authorizes DNR use of the account. Perhaps there should be
something to identify when the agreement ends?
Steve

-----Original Message----From: LARSON, BRYAN (DNR) (DNR) <BRYAN.LARSON@dnr.wa.gov>
To: 'wilson99aps@aol.com' <wilson99aps@aol.com>
Sent: Tue, Jan 20, 2015 11:30 am
Subject: RE: Myers NWP 48

Steve,
Here is a Draft copy of what the Savings Account Assignment will look like. I filled out the amount,
and you should be able to take it into your bank and have them look at it.
If they can provide me the information in the areas that are relevant to them, I can get this filled out
and sent back to you for both of you to sign.
Let me know if you have any questions.
Thanks,
Bryan

Bryan Larson
360-902-1025
Washington State Department of Natural Resources
From: wilson99aps@aol.com [mailto:wilson99aps@aol.com]
Sent: Wednesday, January 14, 2015 2:17 PM
To: LARSON, BRYAN (DNR)
Subject: Fwd: Myers NWP 48

Here you go: Myers.
Let me know if there's anything else you need. Any word about the assigned account letter?
Steve

From:
To:
Subject:
Date:

LARSON, BRYAN (DNR)
MEAD, MARILYN (DNR)
RE: Myers NWP 48
Monday, January 26, 2015 2:02:42 PM

I called the bank and left a message. Hopefully I can talk with her about it and find out exactly what
they need.

Bryan Larson
360-902-1025
Washington State Department of Natural Resources
From: MEAD, MARILYN (DNR)
Sent: Monday, January 26, 2015 1:55 PM
To: LARSON, BRYAN (DNR)
Subject: RE: Myers NWP 48
Great. Then we have to try and find those things. Does the bank really need proof that DNR is a govt
agency?? I’ll check with Andrea.
Marilyn Mead   
Washington State Department of Natural Resources (DNR)

From: LARSON, BRYAN (DNR)
Sent: Monday, January 26, 2015 1:53 PM
To: MEAD, MARILYN (DNR)
Subject: RE: Myers NWP 48
The Bank is actually the one who asked the question.

Bryan Larson
360-902-1025
Washington State Department of Natural Resources
From: MEAD, MARILYN (DNR)
Sent: Monday, January 26, 2015 1:30 PM
To: LARSON, BRYAN (DNR)
Subject: RE: Myers NWP 48
Hi Bryan,
I just talked to Charles. He said when banks deal with businesses they may want documents and
articles of incorporation but when they are dealing with government that is not usually the case. He

asked if you were dealing directly with the bank on that question or if it was applicant that had that
question. Sometimes the applicant becomes confused in the process.
Charles says if this is truly something the bank needs we’ll have to check with Andrea to see if she
knows where this information is. If she doesn’t, we may have to poll finance to see if anyone there
has any information.
Marilyn Mead   
Washington State Department of Natural Resources (DNR)

From: MEAD, MARILYN (DNR)
Sent: Monday, January 26, 2015 9:33 AM
To: LARSON, BRYAN (DNR)
Subject: RE: Myers NWP 48
Good morning, Bryan,
1.

The proponent has control over his savings account and can cancel it when he either gets
another security or at the end of the agreement. This clause addresses them closing it prior
to the end of the agreement. The form specifically states that the security is for lease 20091719 so if that agreement ends the savings account assignment is no longer necessary.

“The Assignor shall provide thirty (30) days’ notice to State prior to closing the account and
shall procure another form of security so there is no lapse of security.”
2.

You may have to check with Charles Malone or Christa on this one. In our form from 2009
we didn’t have the requirement that the account be named solely to state but after 2013
the AAGs recommended we update it. You may have seen those older forms. I do not
understand why we would need business documentation. I have not had this question
before.

I hope this helps. Good luck.
Marilyn Mead   
Washington State Department of Natural Resources (DNR)

From: LARSON, BRYAN (DNR)
Sent: Monday, January 26, 2015 9:05 AM
To: MEAD, MARILYN (DNR)
Subject: FW: Myers NWP 48
Marilyn,
I am working on this Savings Account Assignment, and the proponent and his bank are asking
questions I cannot answer.

Can you help me with the following, or point me to someone who can?
1.
2.

Where is the provision for the Savings Account money to be returned to the proponent at
the end of the lease?
From the bank - I see on page two that the assignment is requiring the account to be titled
solely in the name of the state. This is different from what I have seen in the past. Typically,
when we open an assignment account, the accounts are held in the name of the business
with a hold the funds with a description of assignment account and the business owners are
the signers on the account. In order to open an account titled solely in the name of the
state, we would need all appropriate business documentation such as articles of
incorporation and bylaws from the state. Since the account would be titled in the name of
the state, the signers on the account must be authorized by the state and their personal
information would be required as well.

Thanks,
Bryan

Bryan Larson
360-902-1025
Washington State Department of Natural Resources
From: wilson99aps@aol.com [mailto:wilson99aps@aol.com]
Sent: Wednesday, January 21, 2015 10:07 AM
To: Michelle.Corral@heritagebanknw.com; LARSON, BRYAN (DNR)
Subject: Fwd: Myers NWP 48

Hi Michelle and Bryan ~
I'll make this a two-part email.
First, Michelle - thanks for looking at this. As a bonding instrument, DNR requires that we open an
account in the amount $5000.00, and we don't have any problems with that so long as they can't fund
their Christmas party or go traveling.
If I read this correctly, Vicki and I (Assignors) will both need to sign the bank documents to open a new
account, and then the account information will be forwarded to DNR. They will create the final document
which will then require notarized signatures. Is that how you see this?
And Bryan - the Christmas party comment was only partly in jest. It seems there should be some
language in the final document that specifically defines the reasons DNR can access the account. Also,
as the assignment now reads, there is no provision for returning the assigned dollars to Arcadia Point
Seafood; i.e., the document "irrevocably" authorizes DNR use of the account. Perhaps there should be
something to identify when the agreement ends?
Steve

-----Original Message-----

From: LARSON, BRYAN (DNR) (DNR) <BRYAN.LARSON@dnr.wa.gov>
To: 'wilson99aps@aol.com' <wilson99aps@aol.com>
Sent: Tue, Jan 20, 2015 11:30 am
Subject: RE: Myers NWP 48

Steve,
Here is a Draft copy of what the Savings Account Assignment will look like. I filled out the amount,
and you should be able to take it into your bank and have them look at it.
If they can provide me the information in the areas that are relevant to them, I can get this filled out
and sent back to you for both of you to sign.
Let me know if you have any questions.
Thanks,
Bryan

Bryan Larson
360-902-1025
Washington State Department of Natural Resources
From: wilson99aps@aol.com [mailto:wilson99aps@aol.com]
Sent: Wednesday, January 14, 2015 2:17 PM
To: LARSON, BRYAN (DNR)
Subject: Fwd: Myers NWP 48

Here you go: Myers.
Let me know if there's anything else you need. Any word about the assigned account letter?
Steve

From:
To:
Subject:
Date:

LARSON, BRYAN (DNR)
MEAD, MARILYN (DNR)
RE: Myers NWP 48
Monday, January 26, 2015 1:53:07 PM

The Bank is actually the one who asked the question.

Bryan Larson
360-902-1025
Washington State Department of Natural Resources
From: MEAD, MARILYN (DNR)
Sent: Monday, January 26, 2015 1:30 PM
To: LARSON, BRYAN (DNR)
Subject: RE: Myers NWP 48
Hi Bryan,
I just talked to Charles. He said when banks deal with businesses they may want documents and
articles of incorporation but when they are dealing with government that is not usually the case. He
asked if you were dealing directly with the bank on that question or if it was applicant that had that
question. Sometimes the applicant becomes confused in the process.
Charles says if this is truly something the bank needs we’ll have to check with Andrea to see if she
knows where this information is. If she doesn’t, we may have to poll finance to see if anyone there
has any information.
Marilyn Mead   
Washington State Department of Natural Resources (DNR)

From: MEAD, MARILYN (DNR)
Sent: Monday, January 26, 2015 9:33 AM
To: LARSON, BRYAN (DNR)
Subject: RE: Myers NWP 48
Good morning, Bryan,
1.

The proponent has control over his savings account and can cancel it when he either gets
another security or at the end of the agreement. This clause addresses them closing it prior
to the end of the agreement. The form specifically states that the security is for lease 20091719 so if that agreement ends the savings account assignment is no longer necessary.

“The Assignor shall provide thirty (30) days’ notice to State prior to closing the account and
shall procure another form of security so there is no lapse of security.”

2.

You may have to check with Charles Malone or Christa on this one. In our form from 2009
we didn’t have the requirement that the account be named solely to state but after 2013
the AAGs recommended we update it. You may have seen those older forms. I do not
understand why we would need business documentation. I have not had this question
before.

I hope this helps. Good luck.
Marilyn Mead   
Washington State Department of Natural Resources (DNR)

From: LARSON, BRYAN (DNR)
Sent: Monday, January 26, 2015 9:05 AM
To: MEAD, MARILYN (DNR)
Subject: FW: Myers NWP 48
Marilyn,
I am working on this Savings Account Assignment, and the proponent and his bank are asking
questions I cannot answer.
Can you help me with the following, or point me to someone who can?
1.
2.

Where is the provision for the Savings Account money to be returned to the proponent at
the end of the lease?
From the bank - I see on page two that the assignment is requiring the account to be titled
solely in the name of the state. This is different from what I have seen in the past. Typically,
when we open an assignment account, the accounts are held in the name of the business
with a hold the funds with a description of assignment account and the business owners are
the signers on the account. In order to open an account titled solely in the name of the
state, we would need all appropriate business documentation such as articles of
incorporation and bylaws from the state. Since the account would be titled in the name of
the state, the signers on the account must be authorized by the state and their personal
information would be required as well.

Thanks,
Bryan

Bryan Larson
360-902-1025
Washington State Department of Natural Resources
From: wilson99aps@aol.com [mailto:wilson99aps@aol.com]

Sent: Wednesday, January 21, 2015 10:07 AM
To: Michelle.Corral@heritagebanknw.com; LARSON, BRYAN (DNR)
Subject: Fwd: Myers NWP 48

Hi Michelle and Bryan ~
I'll make this a two-part email.
First, Michelle - thanks for looking at this. As a bonding instrument, DNR requires that we open an
account in the amount $5000.00, and we don't have any problems with that so long as they can't fund
their Christmas party or go traveling.
If I read this correctly, Vicki and I (Assignors) will both need to sign the bank documents to open a new
account, and then the account information will be forwarded to DNR. They will create the final document
which will then require notarized signatures. Is that how you see this?
And Bryan - the Christmas party comment was only partly in jest. It seems there should be some
language in the final document that specifically defines the reasons DNR can access the account. Also,
as the assignment now reads, there is no provision for returning the assigned dollars to Arcadia Point
Seafood; i.e., the document "irrevocably" authorizes DNR use of the account. Perhaps there should be
something to identify when the agreement ends?
Steve

-----Original Message----From: LARSON, BRYAN (DNR) (DNR) <BRYAN.LARSON@dnr.wa.gov>
To: 'wilson99aps@aol.com' <wilson99aps@aol.com>
Sent: Tue, Jan 20, 2015 11:30 am
Subject: RE: Myers NWP 48

Steve,
Here is a Draft copy of what the Savings Account Assignment will look like. I filled out the amount,
and you should be able to take it into your bank and have them look at it.
If they can provide me the information in the areas that are relevant to them, I can get this filled out
and sent back to you for both of you to sign.
Let me know if you have any questions.
Thanks,
Bryan

Bryan Larson
360-902-1025
Washington State Department of Natural Resources

From: wilson99aps@aol.com [mailto:wilson99aps@aol.com]
Sent: Wednesday, January 14, 2015 2:17 PM
To: LARSON, BRYAN (DNR)
Subject: Fwd: Myers NWP 48

Here you go: Myers.
Let me know if there's anything else you need. Any word about the assigned account letter?
Steve

From:
To:
Subject:
Date:

MEAD, MARILYN (DNR)
LARSON, BRYAN (DNR)
RE: Myers NWP 48
Monday, January 26, 2015 9:33:21 AM

Good morning, Bryan,
1. The proponent has control over his savings account and can cancel it when he either gets
another security or at the end of the agreement. This clause addresses them closing it prior
to the end of the agreement. The form specifically states that the security is for lease 20091719 so if that agreement ends the savings account assignment is no longer necessary.

“The Assignor shall provide thirty (30) days’ notice to State prior to closing the account and
shall procure another form of security so there is no lapse of security.”
2. You may have to check with Charles Malone or Christa on this one. In our form from 2009
we didn’t have the requirement that the account be named solely to state but after 2013
the AAGs recommended we update it. You may have seen those older forms. I do not
understand why we would need business documentation. I have not had this question
before.
I hope this helps. Good luck.
Marilyn Mead   
Washington State Department of Natural Resources (DNR)

From: LARSON, BRYAN (DNR)
Sent: Monday, January 26, 2015 9:05 AM
To: MEAD, MARILYN (DNR)
Subject: FW: Myers NWP 48
Marilyn,
I am working on this Savings Account Assignment, and the proponent and his bank are asking
questions I cannot answer.
Can you help me with the following, or point me to someone who can?
1. Where is the provision for the Savings Account money to be returned to the proponent at
the end of the lease?
2. From the bank - I see on page two that the assignment is requiring the account to be titled
solely in the name of the state. This is different from what I have seen in the past. Typically,
when we open an assignment account, the accounts are held in the name of the business
with a hold the funds with a description of assignment account and the business owners are
the signers on the account. In order to open an account titled solely in the name of the
state, we would need all appropriate business documentation such as articles of

incorporation and bylaws from the state. Since the account would be titled in the name of
the state, the signers on the account must be authorized by the state and their personal
information would be required as well.
Thanks,
Bryan

Bryan Larson
360-902-1025
Washington State Department of Natural Resources
From: wilson99aps@aol.com [mailto:wilson99aps@aol.com]
Sent: Wednesday, January 21, 2015 10:07 AM
To: Michelle.Corral@heritagebanknw.com; LARSON, BRYAN (DNR)
Subject: Fwd: Myers NWP 48

Hi Michelle and Bryan ~
I'll make this a two-part email.
First, Michelle - thanks for looking at this. As a bonding instrument, DNR requires that we open an
account in the amount $5000.00, and we don't have any problems with that so long as they can't fund
their Christmas party or go traveling.
If I read this correctly, Vicki and I (Assignors) will both need to sign the bank documents to open a new
account, and then the account information will be forwarded to DNR. They will create the final document
which will then require notarized signatures. Is that how you see this?
And Bryan - the Christmas party comment was only partly in jest. It seems there should be some
language in the final document that specifically defines the reasons DNR can access the account. Also,
as the assignment now reads, there is no provision for returning the assigned dollars to Arcadia Point
Seafood; i.e., the document "irrevocably" authorizes DNR use of the account. Perhaps there should be
something to identify when the agreement ends?
Steve

-----Original Message----From: LARSON, BRYAN (DNR) (DNR) <BRYAN.LARSON@dnr.wa.gov>
To: 'wilson99aps@aol.com' <wilson99aps@aol.com>
Sent: Tue, Jan 20, 2015 11:30 am
Subject: RE: Myers NWP 48

Steve,
Here is a Draft copy of what the Savings Account Assignment will look like. I filled out the amount,
and you should be able to take it into your bank and have them look at it.
If they can provide me the information in the areas that are relevant to them, I can get this filled out

and sent back to you for both of you to sign.
Let me know if you have any questions.
Thanks,
Bryan

Bryan Larson
360-902-1025
Washington State Department of Natural Resources
From: wilson99aps@aol.com [mailto:wilson99aps@aol.com]
Sent: Wednesday, January 14, 2015 2:17 PM
To: LARSON, BRYAN (DNR)
Subject: Fwd: Myers NWP 48

Here you go: Myers.
Let me know if there's anything else you need. Any word about the assigned account letter?
Steve

From:
To:
Subject:
Date:

LARSON, BRYAN (DNR)
MEAD, MARILYN (DNR)
RE: Myers NWP 48
Thursday, February 19, 2015 9:45:42 AM

Thank you!!

Bryan Larson
360-902-1025
Washington State Department of Natural Resources
From: MEAD, MARILYN (DNR)
Sent: Thursday, February 19, 2015 9:34 AM
To: LARSON, BRYAN (DNR)
Subject: RE: Myers NWP 48
Hi Bryan,

1(b)
Good luck.
Marilyn Mead   
Contract Specialist/Training Coordinator
Aquatic Resources Division
Washington State Department of Natural Resources (DNR)
360-902-1188
marilyn.mead@dnr.wa.gov
www.dnr.wa.gov
From: LARSON, BRYAN (DNR)
Sent: Thursday, February 19, 2015 7:35 AM
To: MEAD, MARILYN (DNR)
Subject: RE: Myers NWP 48

Thank you!!!!
Bryan Larson
360-902-1025
Washington State Department of Natural Resources
From: MEAD, MARILYN (DNR)
Sent: Wednesday, February 18, 2015 7:26 AM
To: LARSON, BRYAN (DNR)
Subject: RE: Myers NWP 48
Hey Bryan,
1(f)

1(f)

I am sorry
you had to go through this back and forth, it’s very frustrating.

Marilyn Mead   
Washington State Department of Natural Resources (DNR)
From: Malone, Charles (DNR)
Sent: Wednesday, February 18, 2015 7:11 AM
To: MEAD, MARILYN (DNR); LARSON, BRYAN (DNR)
Subject: RE: Myers NWP 48

Hi Marilyn,
I think that works.
From: MEAD, MARILYN (DNR)
Sent: Wednesday, February 18, 2015 7:08 AM
To: LARSON, BRYAN (DNR); Malone, Charles (DNR)
Subject: RE: Myers NWP 48
I think that’s fine, how about you Charles?
It appears that David Roberts took that sentence out of the 2003 agreement. 1(f)
I had not heard of any problem with this
before but that doesn’t mean the districts didn’t routinely alter the document on their own.
Marilyn Mead   
Washington State Department of Natural Resources (DNR)
From: LARSON, BRYAN (DNR)
Sent: Tuesday, February 17, 2015 4:36 PM
To: Malone, Charles (DNR)
Cc: MEAD, MARILYN (DNR)
Subject: RE: Myers NWP 48

Instead of the highlighted below, the bank suggests:
The account is assigned and pledged solely to the State.
Would that work for us?
Thanks,
Bryan

Bryan Larson
360-902-1025
Washington State Department of Natural Resources
From: LARSON, BRYAN (DNR)
Sent: Tuesday, February 17, 2015 3:45 PM
To: Malone, Charles (DNR)
Subject: FW: Myers NWP 48
Charles,
I will be calling you regarding this again, but can the highlighted sentence be removed from the
Savings Account Assignment form?
Bryan Larson
360-902-1025
Washington State Department of Natural Resources
From: LARSON, BRYAN (DNR)
Sent: Tuesday, February 17, 2015 3:34 PM
To: MEAD, MARILYN (DNR)
Subject: RE: Myers NWP 48
The proponent called and said he spoke to the contact you gave me at Heritage. The Savings
Account Assignment was executed in 2007 and the language they cannot accept was not in that
document.
The language below is what the holdup is, and they say this did not appear in the 2007 document.

The account[s] [is -OR- are] solely in the name of the State.
Bryan Larson
360-902-1025

Washington State Department of Natural Resources
From: LARSON, BRYAN (DNR)
Sent: Tuesday, February 17, 2015 3:22 PM
To: MEAD, MARILYN (DNR)
Subject: FW: Myers NWP 48
Can you find out what the answer is for the highlighted below?

Bryan Larson
360-902-1025
Washington State Department of Natural Resources
From: wilson99aps@aol.com [mailto:wilson99aps@aol.com]
Sent: Tuesday, February 17, 2015 3:07 PM
To: LARSON, BRYAN (DNR)
Subject: Fwd: Myers NWP 48
FYI

-----Original Message----From: Elizabeth Crenna <Elizabeth.Crenna@heritagebanknw.com>
To: 'wilson99aps@aol.com' <wilson99aps@aol.com>
Sent: Tue, Feb 17, 2015 2:37 pm
Subject: RE: Myers NWP 48

Yes, I ready it the same way Lynn does. I see that the sentence is indicating the ownership of the
account is the State. My question would be, do they want to use the account as security or do they
want to take ownership of this account now. My guess is they want to use it as security in the
amount of $5,000.00.
Can you confirm?
Liz Crenna
VP Special Assets Officer
Burlington Administration Center
435 E. George Hopper Rd.
Burlington, WA 98233
Office: (360) 757-5075
Fax:        (360) 240-4985
LizC@HeritageBankNW.com

CONFIDENTIAL AND PROPRIETARY: This e-mail message is intended only for the use of the individual or entity to
which it is addressed and may contain information that is confidential. If the reader is not the intended recipient,
you are hereby notified that any dissemination, distribution, or copying of this communication is strictly prohibited.
If you have received this communication in error, please notify us immediately by telephone, return this message to
the address above and delete or destroy all copies.

From: wilson99aps@aol.com [mailto:wilson99aps@aol.com]
Sent: Tuesday, February 17, 2015 2:29 PM
To: Elizabeth Crenna
Subject: Re: Myers NWP 48
I just got off the phone again with Lynn Wofford at the Oly branch, and she restated that the problem is
the last sentence of the first paragraph under "Acknowledgement of Notice of Assignment" on page two.
It appears to contradict that the ownership of the account is Arcadia Point Seafood.
How do you read it?
Steve
-----Original Message----From: Elizabeth Crenna <Elizabeth.Crenna@heritagebanknw.com>
To: 'wilson99aps@aol.com' <wilson99aps@aol.com>
Sent: Tue, Feb 17, 2015 2:19 pm
Subject: RE: Myers NWP 48

Got it.
Liz Crenna
VP Special Assets Officer
Burlington Administration Center
435 E. George Hopper Rd.
Burlington, WA 98233
Office: (360) 757-5075
Fax:        (360) 240-4985
LizC@HeritageBankNW.com

CONFIDENTIAL AND PROPRIETARY: This e-mail message is intended only for the use of the individual or entity to
which it is addressed and may contain information that is confidential. If the reader is not the intended recipient,
you are hereby notified that any dissemination, distribution, or copying of this communication is strictly prohibited.
If you have received this communication in error, please notify us immediately by telephone, return this message to
the address above and delete or destroy all copies.

From: wilson99aps@aol.com [mailto:wilson99aps@aol.com]
Sent: Tuesday, February 17, 2015 2:18 PM
To: Elizabeth Crenna
Subject: Fwd: Myers NWP 48
Liz ~
Retry....
Steve

-----Original Message----From: LARSON, BRYAN (DNR) (DNR) <BRYAN.LARSON@dnr.wa.gov>
To: wilson99aps <wilson99aps@aol.com>
Sent: Tue, Feb 17, 2015 1:32 pm
Subject: FW: Myers NWP 48

Bryan Larson
360-902-1025
Washington State Department of Natural Resources

CONTACT TYPE MASON COUNTY DEPT STAKEHOLDER
OF COMMUNITYNAME
DEVELOPMENT PLANNING
COUNTY DIVISION
FEDERAL NOAA
FEDERAL US FISH & WILDLIFE SERVICE
FEDERAL US FISH & WILDLIFE SERVICE
FEDERAL NOAA
STATE DEPARTMENT OF HEALTH
TRIBE NISQUALLY INDIAN TRIBE
TRIBE SQUAXIN ISLAND TRIBE
TRIBE NISQUALLY INDIAN TRIBE
TRIBE SQUAXIN ISLAND TRIBE
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MITIGATED DETERMINATION OF NONSIGNIFICANCE
Description of proposal: The Washington Department of Natural Resources (WDNR) proposes to issue a lease,
agreement (No. 20-091719) with Blind Dog Enterprises, dba Arcadia Point Seafood, to allow planting, maintenance, grow
out, and harvest of geoduck clams located on approximately 1.2 acre of tidelands in Totten Inlet. The state-owned aquatic
lands front a portion of Government Lot 2, in Section 28, Township 20 North, Range 2 West, W.M., in Mason County,
Washington. Term of the lease is proposed to be 10 years. Juvenile geoduck would be planted in PVC tubes, covered by
nets, and grown-out until harvested as they reach market size in approximately seven years. The harvest would be done
by beach crews (at low tide), or by divers (when the tract is covered in water). Harvest would be conducted by using low
pressure hydraulic wands. Harvest activities would include the use of a diesel powered barge, smaller outboard gasoline
powered boats, and pumps. The current proposal is part of a limited "pilot" program for assessing the viability of
conducting geoduck aquaculture on state-owned tidelands. Additional information about the proposal can be found in the
attached document titled WDNR Summary of Findings.
Description of mitigation: The following mitigation shall be implemented by the proponent as a condition of
the proposed WDNR Lease:
•

•

•

•

•

•
•

For hydraulic harvest, tenant shall harvest only with hand held low-pressure water-jets limited to 100 psi with a
nozzle inside tip diameter of 5/8-inch or less, and conduct all harvesting so it does not exceed state turbidity
standards established by the Washington State Department of Ecology (WAC 173-201A-210).
Access to the site for farm operations shall be from the water only (not the uplands). But if farm operations do
require access from the uplands, beach access routes to shellfish aquaculture leaseholds for vehicles, equipment or
personnel on foot will be established to minimize impacts to sensitive aquatic resources, such as forage fish
spawning areas and aquatic vegetation. Specific access methods will be defined by the tenant in conjunction with
DNR and designated in the lease.
Tenant shall conduct herring spawn surveys or tenant shall visually inspect the farm area for presence of herring
spawn using the herring egg photographs at: https://www.flickr.com/photos/wastatednr/sets/72157630049550012
for reference prior to conducting any operations during the herring spawning window of January 15 to March 31.
If herring eggs are present on the property, tenant must immediately notify DNR and cease all harvesting and
maintenance activity for a period of 14 days. After 14 days, tenant may conduct a follow up herring spawn
survey or inspection. If no herring eggs are present Tenant may begin harvesting and maintenance activities
without further notice to DNR.
Tenant shall design and secure predator exclusion and fencing devices so they do not break free and litter
surrounding areas. Tenant shall remove any litter or debris from the Property before the next incoming tide, and
when each day’s farm activities are completed. Tenant shall secure materials such as bags, tools, markers, rebar,
or nets and not store them for longer than seven days in intertidal areas. Tenant shall identify and regularly
patrol areas where debris accumulates because of prevailing winds, currents, or other cause, and retrieve any litter
or debris that escapes the farm operation and, if necessary, shall employ divers in deeper water.
Tenant shall maintain spill prevention kits that include absorbent materials for all equipment on site to address
spills of hydraulic fluids and fuels from vessels, vehicles, and other equipment. Tenant shall notify DNR and
appropriate agencies of any spills in accordance with the Lease. Tenant shall routinely service all equipment to
prevent loss of harmful fluids including any hydraulic fluid or petroleum product, and document inspections in
writing
Tenant shall minimize nighttime lighting for safe and efficient operations and to not unnecessarily illuminate the
surrounding environment.
Tenant shall minimize noise from pumps, generators, and other mechanical devices, radios, etc. to not exceed the
State noise standard for residential areas (WAC 173-60-040).

Proponent: Blind Dog Enterprises, dba Arcadia Point Seafood, 240 SE Arcadia Point Road, Shelton, Washington
98584
Location of proposal, including street address, if any: The state managed tidelands proposed to be farmed
fronting a portion of Government Lot 2, in Section 28, Township 20 North, Range 2 West, W.M. in Mason County. See
Attached vicinity map.
Lead agency: Department of Natural Resources
The lead agency for this proposal has determined that it does not have a probable significant adverse impact on
the environment if mitigation measures are used. An environmental impact statement (EIS) is not required
under RCW 43.21C.030 (2) (c). This decision was made after review of a completed environmental checklist
and other information on file with the lead agency. This information is available to the public on request.

This MDNS is issued under WAC 197-11-340(2); the lead agency will not act on this proposal for 14 days
from
. Comments must be submitted by
.
Responsible official: Kristin Swenddal
Position/title: Aquatics Division Manager
Address:
1111Washington St. SE
PO Box 47027
Olympia, WA 98504-7027
Date

There is no agency SEPA appeal.
Attachment

Signature

Phone: (360) 902-1100

___________________________________

DRAFT
MITIGATED DETERMINATION OF NONSIGNIFICANCE
Description of proposal: The Washington Department of Natural Resources (WDNR) proposes to issue a lease,
agreement (No. 20-091719) with Blind Dog Enterprises, dba Arcadia Point Seafood (Arcadia Seafood), to allow planting,
maintenance, grow out, and harvest of geoduck clams located on approximately 1.2 acre of tidelands in Totten Inlet. The
state-owned aquatic lands front Government Lot 2, in Section 18, Township 21 North, Range 1 West, W.M., in Mason
County, Washington. Term of the lease is proposed to be 10 years. Juvenile geoduck would be planted in PVC tubes,
covered by nets, and grown-out until harvested as they reach market size in approximately seven years. The harvest
would be done by beach crews (at low tide), or by divers (when the tract is covered in water). Harvest would be
conducted by using low pressure hydraulic wands. Harvest activities would include the use of a diesel powered barge,
smaller outboard gasoline powered boats, and pumps. The current proposal is part of a limited "pilot" program for
assessing the viability of conducting geoduck aquaculture on state-owned tidelands. Additional information about the
proposal can be found in the attached document titled WDNR Summary of Findings.
Description of mitigation: The following mitigation shall be implemented by the proponent as a condition of
the proposed WDNR Lease:
•

•

•

•

•

•
•

For hydraulic harvest, tenant shall harvest only with hand held low-pressure water-jets limited to 100 psi with a
nozzle inside tip diameter of 5/8-inch or less, and conduct all harvesting so it does not exceed state turbidity
standards established by the Washington State Department of Ecology (WAC 173-201A-210).
Access to the site for farm operations shall be from the water only (not the uplands). But if farm operations do
require access from the uplands, beach access routes to shellfish aquaculture leaseholds for vehicles, equipment or
personnel on foot will be established to minimize impacts to sensitive aquatic resources, such as forage fish
spawning areas and aquatic vegetation. Specific access methods will be defined by the tenant in conjunction with
DNR and designated in the lease.
Tenant shall conduct herring spawn surveys or tenant shall visually inspect the harvest area for presence of
herring using the herring egg photographs at:
https://www.flickr.com/photos/wastatednr/sets/72157630049550012
for reference prior to conducting any operations during the herring spawning window of January 15 to March 31.
If herring eggs are present on the property, tenant must immediately notify DNR and cease all harvesting and
maintenance activity for a period of 14 days. After 14 days, tenant may conduct a follow up herring spawn
survey or inspection. If no herring eggs are present Tenant may begin harvesting and maintenance activities
without further notice to DNR.
Tenant shall design and secure predator exclusion and fencing devices so they do not break free and litter
surrounding areas. Tenant shall remove any litter or debris from the Property before the next incoming tide, and
when each day’s harvest is completed. Tenant shall secure materials such as bags, tools, markers, rebar, or nets
and not store them for longer than seven days in intertidal areas. Tenant shall identify and regularly patrol areas
where debris accumulates because of prevailing winds, currents, or other cause, and retrieve any litter or debris
that escapes the farm operation and, if necessary, shall employ divers in deeper water.
Tenant shall maintain spill prevention kits that include absorbent materials for all equipment on site to address
spills of hydraulic fluids and fuels from vessels, vehicles, and other equipment. Tenant shall notify DNR and
appropriate agencies of any spills in accordance with the Lease. Routinely service all equipment to prevent loss
of harmful fluids and including any hydraulic fluid or petroleum product, and document inspections in writing
Tenant shall minimize nighttime lighting for safe and efficient operations and to not unnecessarily illuminate the
surrounding environment.
Tenant shall minimize noise from pumps, generators, and other mechanical devices, radios, etc. to not exceed the
State noise standard for residential areas of (WAC 173-60-040).]

DRAFT
Proponent: Blind Dog Enterprises, dba Arcadia Point Seafood , SE 130 Lynch Road, Shelton, Washington 98584
Location of proposal, including street address, if any: The state managed tidelands proposed to be harvested
front Government Lot 2, in Section 18, Township 21 North, Range 1 West, W.M. in Mason County. See Attached
vicinity map.
Lead agency: Department of Natural Resources
The lead agency for this proposal has determined that it does not have a probable significant adverse impact on
the environment if mitigation measures are used. An environmental impact statement (EIS) is not required
under RCW 43.21C.030 (2) (c). This decision was made after review of a completed environmental checklist
and other information on file with the lead agency. This information is available to the public on request.

This MDNS is issued under WAC 197-11-340(2); the lead agency will not act on this proposal for 14 days
from
. Comments must be submitted by
.
Responsible official: Kristin Swenddal
Position/title: Aquatics Division Manager
Address:
1111Washington St. SE
PO Box 47027
Olympia, WA 98504-7027
Date

There is no agency SEPA appeal.
Attachment

Signature

Phone: (360) 902-1100

___________________________________

Green History Sheet
Arcadia Point Seafood- 360-426-4367
4-23-14 BHL- Spoke to Steve this morning, and let him know that we will be at the lease site on the 29th around
1:15. He is going to meet us down at the site.
4-29-14 BHL- Site Visit today with Steve, and we were able to walk the beach and see where the survey markers
had been put in and he discussed his plans with us. It appears that he is almost a year out from any leasing activity
occurring at the site since he still needs to finish his ROE harvest.
5-13-14 BHL- Steve called today asking questions about how we wanted to handle the JARPA and SEPA. I told him
that these were the areas in which Brad was going to be heavily involved and he needed to call back when Brad was
in the office to discuss.
6-4-14 BHL- I spoke to Eric Sparkman this morning, and I sent him the official letter and maps for the South Sound
Sites for the Tribe to respond for the 8.2.1 in the Shellfish Implementation Plan.
6-5-14 BHL- I spoke to Steve Wilson today about his Jarpa, notifying the Squaxin Tribe, and the DNR application.
He requested that Tommy send him an email about the fee and where to send it. Tommy came over and I asked him
to take care of the email and to process the application to get a number assigned.
6-10-14 BHL- I emailed Pam the NW48 permit this morning and asked how Steve Wilson can apply for a new
permit in 2017 if he is under lease at that time. Reading the language in the letter sent to Steve, the permit is valid
until 2017 if he does not change the footprint of the lease or species being cultivated. If we are able to finalize his
new lease in 2015, then he will be two year into a lease when the current permit expires.
Pam called me and sent an email that explained Steve will have to apply for the new permit before the current permit
expires in 2017. As such, the DNR will keep the current Nationwide 48 on file for the new lease.
6-12-14 BHL- I spoke to Eric Sparkman this morning, and he is going to ask around to see how the Arcadia site is
going to be handled. Since there was not a purge harvest to begin with, there is no way to establish what the density
was at the site. The Settlement Agreement did not resolve any future claims to the Arcadia site, so we are going to
have to work with the Squaxin Tribe on this.
20-091719
7-23-14 BHL- New lease number was assigned while I was away on a fire. I spoke to Eric Sparkman this morning,
and he will be sending in a letter detailing that we will need to figure out how Tribal Sharing will work on this site.
We both decided that we will sit down sometime in late September or early October to work through this process.
Steve Wilson called, and I sent him an email detailing what he needs to work on over the next couple of months.
8-13-14 BHL- I sent out an email today with the baseline sampling description for all leases.
9-2-14 BHL- Steve sent me an email with the survey corrections to look at. I sent a message to Steve Ivey asking
what information he needed for his review.
9-9-14 BHL- Survey information back from Steve Ivey, and I sent the letter to Steve Wilson today via email.
9-24-14 BHL- I sent Steve a detailed email requesting information on the lease and a date he had in mind for
wanting this to be finalized. I also spoke with Marilyn about the lease document, and found out nothing had been
added into Nature E, or AC/DC by Tommy.
10-7-14 BHL- Meeting today with the Squaxin Tribe. The Tribe and State agreed that there is data to support the
parcel would have met minimum density if it had originally had a purge harvest. I will pass this information along to
Steve when we have our meeting next week, and it will be up to him to contact Eric and enter into a harvest
agreement with the Tribe prior to the Lease being completed.

10-15-14 BHL- Brad and I had a meeting today with the Wilsons here at the NRB. We were able to establish the
timeline in order to get the lease executed as efficiently as possible. Both parties came away with an understanding
of the timeline and who has to do what in order for this to work out. The Wilson’s need to provide Brad a copy of
the SEPA checklist as soon as possible, enquire about a bond, provide an Insurance Certificate, and get ahold of Eric
Sparkman to work out a harvest agreement with the Squaxin Tribe. Brad will have the Stewardship Report done and
sent out by the end of this month, and plans to have the SEPA process completed by the end of November.
10-30-14 BHL- I spoke to Eric Sparkman this morning, and he said that the conversation went well with Steve, and
they are proceeding on a harvest plan and should be completed soon.
11-3-14 BHL- I sent Steve a response to his email question regarding the Corp permit needed for his lease after
discussing it with Brad. The response Pam gave to the DNR back in June that I had passed along to Steve at the time
would meet our understanding for the permit. I suggested to Steve that if that did not make sense or if he needed
further clarification then he needed to contact Pam.
11-13-14 BHL- Steve called me this morning to discuss the Public Disclosure Request that was sent in last week
from Stephen Whitehouse an attorney in Mason County regarding the Arcadia Point Lease. Steve said that it had to
do with the private tideland lease that he is in with the adjacent property owners and we had nothing to worry about.
11-18-14 BHL- We sent Steve the Draft Exhibit B today along with the SEPA documents for review. Brad was able
to call ahead to discuss it with them.
11-24-14 BHL- I was able to call Steve this morning, and let him know we had made some changes that he had
requested in the paperwork we sent out last week. He is going to review and get and get back to us.
12-9-14 BHL- Email sent to Steve letting him know that we have not received the Insurance Certificate. I also let
him know that the project was posted today by the SEPA center and the comment period will end December 23rd at
4:30pm.
12-15-14 BHL- I called Eric Sparkman to see where he is at with Steve on the Tribal Sharing agreement and also
sent Steve an email asking the same question, and letting him know that we will need that finalized before we can
compile the lease for signature.
12-16-14 BHL- I called Steve today after getting his email in regards to my questions. It appears he and Eric are
moving forward with the Agreement.
1-13-15 BHL- Multiple conversations with Steve today regarding the Corp Permits. He is currently working with
Pam to get us the other two copies we need to cover the entire State Owned area. Pam said that at the time of
Renewal, the Corp will change the ownership and names on the Permit. I am also working on the Bond information
for Steve.
1-14-15 BHL- After a phone conversation with Steve regarding the 3 permits, I told him I would call Pam at the
Corp to describe what the DNR would need to see for documentation for the lease to be signed. We will discuss this
internally before we make the call. Steve did not feel this was necessary, and that we should be able to figure out
that the ground was covered by the permits even though they do not have the correct property ownership and the
LaChine permit still has Seattle Shellfish as the proponent.
1-15-15 BHL- Brad and I spoke to Pam today and she verified that Steve will need to have a separate permit to
cover the DNR tidelands. I was able to call Steve and pass along the information Pam told us.
1-20-15 BHL- I sent Steve a Draft Savings Account Assignment form for him to take into his bank.
1-22-15 BHL- Steve called and said he heard back from the CORP and now they are saying that if he does not want
to wait for the Programmatic, it will be considered new ground and will require a BE. He has sent the information to
his attorney, and has asked us to wait to contact the CORP until he has heard back.

2-9-15 BHL- Steve spoke with his legal counsel, and based off that conversation sent an email to the Corp laying out
their project. He is waiting to hear back from the Corp. We are still waiting to hear back from the bank regarding the
savings account assignment. Steve heard back from the Corp and they are going to treat this as a new project. He is
going to get the paperwork in this week.

2-11-15 BHL- Steve called and emailed today regarding the Savings Account Assignment. It appears that Heritage
Bank will not accept our form and he still has concerns regarding the language. I explained to him that in order to
chance the language it could take months with the AG’s office. I also advised him to seek out another lending
institution who would be able to work with the DNR. I have worked on this with Marylyn Mead and Charles Malone
and Charles has spoken to Steve and Heritage bank. Charles also gave the suggestion to seek out another lending
institution for this Assignment. I asked Steve to contact Seattle Shellfish to find out what year they had their Savings
Account Assignment set up with Heritage.
2-17-15 BHL- Steve called today and asked where things were with the language on the Savings Account
Assignment form. After he said he would not take it into another financial institution, I suggested he at least try
while I look into how long the process would take for the language to be changed on our end. I contacted Marylyn
and she needs to see the language the bank would like the form changed to. We will then go over it here with
Charles and then send it to Terry for review and see if it can be changed. He said he would have the BE completed
this week and will be sending it into the Corp on Thursday morning.
2-19-15 BHL- Form was changed and approved by Terry and I sent it out to Steve.
3-11-15 BHL- Email and Phone call with Steve today, and we went over what is left to get the lease finalized. I
made a call to the CORP for him to see where the permit is at. Brad is going to work on the field survey information
and Steve said the Bond should be ready soon. I let him know that we could not send the lease up for signature until
we had the CORP permit in place. I also let him know that I felt our process would take a month and a half for
signature after he sent in the CORP permit. I was able to put together a DRAFT Lease document for Steve to review
and emailed it to him this afternoon. I also called the CORP and left a message for Darren to call me back. Most of
the Lease jacket is now put together, and I have started to compile the review packet.
3-16-15- BHL- Steve had some questions regarding the Insurance so I called Charles Malone and found out what he
requested and sent it back to him in an email this morning.
Darren from the CORP called this afternoon and left a message from the timeline he described on the message it will
be 3 months out for the Permit to be ready. He said he would call me back on the 23rd.
3-17-15 BHL- Cinde sent the monitoring paper this morning, and I reviewed it and sent it to Steve and asked him to
get back to us with any questions.
3-18-15 BHL- Phone conversation today with Steve. He is going to send comments regarding the Lease Document.
He asked me to run some questions regarding the monitoring by Cindi and Brad. I let him know what I had heard
from Darren at the CORP regarding his permit.
3-31-15 BHL- Brad told me that Steve called last week to discuss something’s and that we need to set up a meeting
when he returns from vacation. I emailed him the remaining questions/items I will need to put the lease together and
asked him to get ahold of us when he is back from vacation to set up a meeting.
4-6-15 BHL- Steve called me this afternoon to ask about the contract language. He let me know that Billy is
working on contract language revisions with DNR, but I have not been in on that. I sent Marilyn an email asking her
what she knows about the situation. Steve also said that he is aware of the Seattle Shellfish situation, and he will talk
with Jim to see how they can work that out. He is also going to ask his wife if they sent in a cancellation letter for
the Right of Entry so we can get that off the encumbrance layer.
4-23-15 BHL- Email sent to Steve asking went a good time would be to meet and discuss the items of question I
sent in the 3-31-15 email.

4-27-15 BHL- Steve responded back to my email and is going to call tomorrow.

4-28-15 BHL- Meeting went well, we are working towards having this lease completed by June 1, 2015. I will begin
to put things together on Monday and work on the final questions that were brought up in the meeting today.
5-4-15 BHL- I was able to get some of the questions answered for the Wilsons and sent them an email this morning.
5-18-15 BHL- I finished the Lease this morning and the last thing I will have is the AACS. I called Steve, and he
said the Corp Permit is still being reviewed, DOH will take a month to get the certificate, and they OK if this is not
ready by the third week of June so they can start planting this year.

WDNR Summary of Findings
Geoduck Clam Farm Proposal - SEPA Environmental Review
Project Description:
The Department of Natural Resources (DNR) is considering a ten (10) year lease to allow
planting, maintenance, grow out, and harvest of an approximately 1.2 acre geoduck aquaculture
farm in Totten Inlet, Mason County, Washington. The proposal is part of a limited "pilot"
program for assessing the viability of conducting geoduck aquaculture on state-owned tidelands.
The lease area would be located between approximately +1.5' and -4.5' in tidal elevation, and
would include installation of predator protection devices, including PVC tubes and netting. The
predator protection devices would be used to protect juvenile geoduck for the first 18 to 24
months years until they are able to more naturally fend off predators. The tubes and nets are to be
removed when no longer needed. After grow-out, the geoduck would be harvested by beach
crews at low tide, or by divers at high tide as they reach market size in approximately 6 years.
Both beach crews and divers would harvest geoduck using low pressure hydraulic wands. The
water would be injected into the substrate adjacent to each geoduck. Geoduck would be
individually pulled from the substrate by hand, placed in tote baskets, and transferred to a barge
or scow moored in deep water and then be transported by boat to nearby Arcadia Point boat
launch. The frequency, magnitude and timing of harvest events would be determined by multiple
factors including weather, market demand, PSP closures, or other environmental factors. Harvest
activities could include the use of a diesel powered barge, smaller outboard gasoline powered
boats, and pumps. Additional geoduck seed would be authorized to be planted during the term of
the lease. A three acre pocket estuary is located on private lands to the west of the proposed
geoduck farm. A small stream drains from the estuary north of the proposed lease area. To
ensure ingress and egress is maintained for habitat purposes and recreational use, DNR would not
lease any additional tidelands north of the proposed lease boundary as shown in the attached
stewardship map.
Lands in the higher inter-tidal, shoreward of the proposed lease area, are privately owned leaving
no access from the shoreline for public use or for farm operations by the proponent. If crews do
access the farm from the uplands, an access plan would be required to reduce impacts on nearshore habitat. The proponent does not plan to use vehicles on the tidelands.

Key Findings:
The use of the low pressure hoses and a hydraulic wand system to extract geoduck, and the
movement of hydraulic hoses used to support the harvest operation, poses a moderate risk of
temporarily increasing turbidity in the water column and disturbing the benthic community. Due
to the lack of vegetation in the area of the farm operation, there is little risk of impacts to
vegetation. No native eelgrass (Zostera marina) has been found on the proposed lease site. The
nearest documented forage fish spawning habitat is more than 300 feet from the area of
operations. There is the potential for impacting forage fish habitat if crews were to frequently
access the farm from the uplands in areas where forage fish spawn. Herring are documented to
spawn within one mile of the proposed farm site, and are known to spawn on structures including
aquaculture improvements such as predator control net and tubes. Maintenance or removal of
predator control improvements could impact herring spawn when eggs are present. Use of vessel
motors, pump motors, and hydraulic systems offer some potential of petroleum spillage and

discharge of exhaust. Work accomplished after dark may cause additional light or glare from
artificial lighting. Hydraulic pumps and other combustion motors may increase short term noise
levels while in operation. Aesthetic impacts are expected during the time when predator control
devices (net and tubes) are in place during the first 18-24 months. Very little visual impacts
would remain once predator control netting and tubes have been removed. The presence of
predator control devices and work crews on the tidelands increases the risk of incorporating
refuse into the aquatic ecosystem. As the proprietary manager of the farm site, WDNR will
incorporate required mitigation measures into the use authorization agreement for the proposed
use. See potential impacts and required mitigation below.
Other permits and approvals are needed: Nationwide Permit 48 – Army Corps of Engineers,
Commercial Shellfish License and Harvest Site Certification – Department of Health, and
WDFW Aquatic Farm Registration.
WDNR reviewed the information submitted by the proponent with the SEPA Checklist. Based
on this review, WDNR staff determined that the project, as proposed, will not have a probable
significant adverse impact on the environment if the following specific mitigation measures are
implemented.

Potential Impacts and Required Mitigation:
The following bullets list potential impacts identified by WDNR during the environmental review
process and also include required measures for mitigation:
•

•

•

Harvesting geoduck by hydraulic wand requires pumping sea water into the substrate to
loosen and allow the geoduck to be removed. This method of harvest and the movement
of hydraulic hoses may increase sediment re-suspension, turbidity, and have an impact on
benthic organisms within the vicinity of the harvest site. Increased sediment resuspension and turbidity could alter sediment composition and negatively affect biota.
Recovery rates of benthic organisms following physical disturbance depend on a variety
of physical, chemical, and biological factors. Harvest shall only be undertaken using
low-pressure water-jets with a nozzle inside tip diameter of 5/8-inch or less. The nozzles
shall be hand-held and controlled by the operator. The nozzle pressure must be limited to
100 psi (as measured at the pump). Harvesting shall be conducted in a manner not to
exceed state turbidity standards established by the State Department of Ecology (WAC
173-201A-210).
Farming activities should be conducted from the water only to reduce foot traffic across
potential forage fish habitat, aquatic vegetation, and the benthic community on aquatic
lands adjacent to the geoduck tract. If crew access is necessary from the upland, beach
access routes will be established to minimize impacts to sensitive aquatic resources, such
as fish spawning areas and aquatic vegetation. The proponent shall conduct herring
spawn surveys or visually inspect the farm area for presence of herring eggs prior to
conducting any maintenance or harvesting during the herring spawning window of
January 15 to March 31. If herring eggs are present, operations shall cease for a period of
14 days. After 14 days the proponent may conduct a follow up herring spawn survey or
inspection. If no herring eggs are present the proponent may begin harvesting and
maintenance activities.
There is potential for predator control devices, refuse, and other materials to be lost
resulting from activity at the site. The proponent shall remove any litter or debris from
the lease area before the next incoming tide, and when each day’s farm activities are
completed. Tenant shall secure materials such as bags, tools, markers, rebar, or nets and

•

•
•

not store them for longer than seven days in intertidal areas. Predator exclusion devices
such as nets or PVC pipe must be installed securely so they do not break free and litter
surrounding areas, and the proponent shall patrol areas where debris accumulates and
retrieve any debris that escapes the farm operation.
This project will result in short-term risk of petroleum spill and outboard motor and/ or
barge exhaust during maintenance and harvesting operations. The proponent shall
routinely service all equipment to prevent loss of harmful fluids including any hydraulic
fluid or petroleum product, and maintain spill prevention kits that include absorbent
materials for all equipment on site to address spills of hydraulic fluids and fuels from
vessels, vehicles, and other equipment. Tenant shall notify DNR and appropriate agencies
of any spills in accordance with the Lease. The proponent shall prepare a contingency
plan for addressing petroleum product toxic material spills in the intertidal area.
Proponent shall minimize nighttime lighting to only that necessary for safe and efficient
operations and not unnecessarily illuminate the surrounding environment.
There would be short term noise from maintenance and harvesting activities that could
potentially result in periodic disruption to shoreline property owners. The proponent
shall minimize noise from pumps, generators, and other mechanical devices, radios, etc.
The State noise standard for residential areas is 55 dBA (WAC 173-60-040) and it shall
not be exceeded.

Remaining Impacts:
It is expected that the mitigation measures described above will adequately protect the natural
environment and limit aesthetic impacts.

Responsible official: Kristin Swenddal
Position/title: Aquatics Division Manager
Address:
1111 Washington St. SE
PO Box 47027
Olympia, WA 98504-7027

Attachment: Map

Phone: (360) 902-1100

