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L INTRODUCTION

Petitioners’ argument that the Washington Department of Fish and Wildlife
(“WDFW”) has the authority to require a hydraulic project approval (“HPA”) permit for
commercial shellfish farming activities is based on a fractured and flawed reading of the
law. The Washington Legislature, in RCW 77.115.010(2), limited WDFW’s authority to
regulate private sector cultured aquatic products and aquatic farmers to an enumerated set
of statutes that does not include RCW 77.55.021. Ultimately, Petitioners’ multiple
arguments cannot overcome the plain language of the operative statute.

Petitioners’ challenge to Pacific Northwest Aquaculture, LLC’s (“PNA’s”) farm
fails for additional reasons.' Petitioners have failed to demonstrate they have standing, and
the evidence shows that PNA’s farm will not harm fish life and thus will not cause any
injury to Petitioners. Petitioners also fail to meet the requirements for injunctive relief.

IL. BACKGROUND

PNA and Taylor Shellfish Company, Inc. (“Taylor Shellfish”) submit this joint
brief in response to Petitioners’ Opening Brief. PNA and Taylor Shellfish adopt and
incorporate by reference WDFW’s response to Petitioners’ Opening Brief (“WDFW’s
Response™). PNA and Taylor Shellfish provide supplemental arguments to those of
WDFW in Sections III.A-E of this brief regarding the extent to which WDFW can require
HPA permits for commercial shellfish aquaculture, and they provide additional arguments
specific to Claim Three of the Petition in Section IILF.

The main issue presented in this case is a legal question regarding WDFW’s
authority to regulate commercial shellfish farming, yet Petitioners’ brief opens with four

pages of assertions that shellfish farming is harmful, which Petitioners acknowledge are

! The bases for rejecting Petitioners’ claims against PNA discussed in this brief are in addition to PNA’s
Motion for Judgment on the Pleadings, which is currently pending before the Court.
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not relevant to the Court’s decision. Pet’rs’ Br. 2 n.1. Petitioners’ claims of vast
environmental impacts from commercial shellfish farming are completely unsupported.?
Commercial shellfish farming is widely recognized as providing a myriad of

benefits. Farmed shellfish improve water quality by filtering excess nutrients from the

water. Ass’'n to Protect Hammersley, Eld, & Totten Inlets v. Taylor Res., Inc., 299 F.3d

1007, 1010 (9th Cir. 2002). Shellfish beds provide other benefits, including secondary
production and species habitat. Issuance and Reissuance of Nationwide Permits, 82 Fed.
Reg. 1860, 1924 (Jan. 6, 2017). Given these various benefits, state law recognizes shellfish
beds as a type of critical saltwater habitat requiring protection. WAC 173-26-221.
Additionally, the “facts” recited in Petitioners’ brief are inaccurate. For example:

e Petitioners claim shellfish farming replaces “thriving ecosystems” with “a single
shellfish species” or a “monoculture,” Pet’rs’ Br. 1, 3, citing Davis Decl. Ex. D,
but the document they rely upon states to the contrary in an omitted page (p. 76):
studies show “species abundance, biomass, and diversity are often enhanced in
areas where oysters are cultured” and “species richness of macroinvertebrates was
higher in areas seeded with geoduck than in unseeded areas.””

e Petitioners criticize the use of gravel to enhance substrate, Pet’rs’ Br. 1, citing
Davis Decl. Ex. D, but an omitted page (p. 77) of the referenced document finds
the greater diversity created by such substrate “is expected to indirectly benefit
rearing habitats for juvenile fishes, including ESA-listed species.”

e Petitioners claim shellfish farming “threatens apex predators such as Southern
Resident Killer Whales,” Pet’rs’ Br. 4, citing Davis Decl. Ex. D, but the referenced
document, in an omitted page (p. 104), finds that shellfish farming activities are
not likely to adversely affect Southern Resident Killer Whales.

e Petitioners claim commercial shellfish operators clear tidelands of native plants
and animals prior to planting shellfish, Pet’rs’ Br. 2, but the cited documents do

2 Due to space constraints, the points included in this counter-statement are illustrative and not exhaustive.
3 The full document is available at: https://www.nws.usace.army.mil/Portals/27/docs/regulatory/160907/
NMFS 2016 _09-02_WA%20Shellfish%20Aquaculture WCR-2014-1502.pdf.
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not support that broad claim,* and Petitioner Coalition to Protect Puget Sound
Habitat previously attempted but failed to prove this claim in litigation.’

e Petitioners claim shellfish farming has expanded rapidly in recent years, and that a
significant part of this expansion has been geoduck aquaculture, Pet’rs’ Br. 2,
citing Davis Ex. C at 98, but the cited page projects there will only be a 3.8 percent
increase of new farm acreage over the next 20 years.$

e Petitioners incorrectly state PNA’s geoduck farm application establishes that
“Zangle Cove is nearly pristine estuary,” when in fact it states the PNA farm site
has no eelgrass beds or other priority features, the uplands along the shoreline are
native forest with some landscaping, and adjacent properties are characterized by
single family homes and related outbuildings. Davis Decl. Ex. F at 4.

Contrary to what Petitioners would have the Court believe, commercial shellfish

farming is a beneficial use of the shoreline, encouraged by state and federal policy.
III. ARGUMENT

A. Petitioners Bear the Burden to Prove WAC 220-660-040 Is Invalid.

As stated in WDFW’s Response, Claim One of the Petition fails as a matter of law
because the Uniform Declaratory Judgments Act (“UDJA”) does not apply to state agency
action reviewable under the Administrative Procedure Act (“APA”). The agency action at
issue here—WDFW’s adoption of WAC 220-660-040(2)(1)—is challenged in Claim Two
and reviewable under the APA. WDFW Resp. § V; RCW 7.24.146.7

Judicial review of agency rules is governed by RCW 34.05.570(2)(c), which states

“the court shall declare the rule invalid only if it finds that: The rule violates constitutional

4 At most, one document states debris and predators may be removed prior to planting an oyster bed, but this
is a far cry from the wholesale clearing of tidelands that Petitioners contend occurs. Davis Decl. Ex. C at 17,
5 Coal. to Protect Puget Sound Habitat v. Pierce County, SHB No. 14-024, 2015 WL 2452870 (Findings of
Fact, Conclusions of Law and Order, May 15, 2015). Also available at
http://www.eluho.wa.gov/Global/RenderPDF?source=casedocument&id=1710

¢ The referenced page reports a total of 36,999 combined continuing active and fallow acres, and it projects
there will be 1,401 new aquaculture acres over the next 20 years (the anticipated term of the document).

7 Even if Claim One did not fail as a matter of law, it presents the common legal question of WDFW’s
authority to regulate private sector cultured aquatic products and aquatic farmers pursuant to an HPA permit.
Thus, the arguments below addressing that question in the context of Claim Two apply with equal force to
Claim One, and Petitioners would not be entitled to judgment on Claim One for this additional basis.
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provisions; the rule exceeds the statutory authority of the agency; the rule was adopted
without compliance with statutory rulemaking procedures; or the rule is arbitrary and
capricious.” Petitioners, as the party asserting WAC 220-660-040(2)(1) is invalid, have the
burden of demonstrating invalidity. RCW 34.05.570(1)(a). The only ground advanced by
Petitioners for declaring WAC 220-660-040(2)(1) invalid is that it exceeds WDFW’s
statutory authority. Pet’rs’ Br. 22-23. For the reasons discussed in WDFW’s Response and
below, Petitioners have failed to meet their burden.

B. The Plain Language of RCW 77.115.010(2) Prohibits WDFW from
Requiring an HPA Permit for Private Sector Cultured Aquatic Products
and Aquatic Farmers.

The Court’s primary duty in interpreting a statute is to discern and implement the
intent of the legislature, and the starting point is the statute’s plain language and ordinary
meaning. Nat’l Elec. Contractors Ass'n, Cascade Chapter v. Riveland, 138 Wn.2d 9, 19,
978 P.2d 481 (1999). Petitioners offer numerous arguments in an attempt to demonstrate
the Legislature did not intend to limit WDFW’s authority to require HPA permits for
commercial shellfish farming, but they include relatively scant argument addressing the
plain language of RCW 77.115.010(2).

Petitioners mischaracterize this case as one concerning a WDFW “exemption” to
HPA permitting and therefore focus their brief on the language of the HPA statute. Pet’rs’
Br. 8. WDFW has not exempted commercial shellfish aquaculture from HPA permitting.
Rather, the Legislature limited WDFW’s authority to regulate private sector cultured
aquatic products and aquatic farmers in Section 8(2) of the 1985 Aquatic Farming Act
(“AFA”). Davis Decl. Ex. J § 8§(2); WDFW Resp. § II1.B.1. Section 8(2) of the AFA is
now codified at RCW 77.115.010(2). The relevant provision states: “The authorities
granted the department by these rules and by RCW 77.12.047(1)(g), 77.60.060, 77.60.080,
77.65.210, 77.115.030, and 77.115.040 constitute the only authorities of the department to
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regulate private sector cultured aquatic products and aquatic farmers as defined in RCW
15.85.020.” RCW 77.115.010(2).

The limitation on WDFW’s authority in RCW 77.115.010(2) applies to any
WDFW authority that is not listed in that provision. The HPA permit provision, codified
at RCW 77.55.021, is not listed among the authorities granted WDFW “to regulate private
sector cultured aquatic products and aquatic farmers” in RCW 77.115.010(2). Thus, under
the plain language of RCW 77.115.010(2), WDFW does not have the authority to require
an HPA permit when doing so would constitute regulating “private sector cultured aquatic
products and aquatic farmers.” RCW 77.115.010(2). Requiring HPA permits for, and
using those permits to condition, the planting, maintenance, and harvest of private sector
cultured aquatic products by aquatic farmers would necessarily constitute regulating these
products in violation of RCW 77.115.010(2). WDFW appropriately recognized it lacked
authority to require HPA permits for such activities in WAC 220-660-040(2)(1). Given
the clarity of the Legislature’s restriction on WDFW’s authority, and that the HPA statute
itself makes not mention of aquatic products or aquatic farmers, there was no need to
modify the HPA statute, RCW 77.55.021, to repeat this lack of authority, and there is no
conflict between the statutes. RCW 77.55.021; WDFW Resp. § IIL.B.1.

Petitioners advance one argument with regard to the plain language of RCW
77.115.010(2): that the limit of authority in the statute “applies only to ‘aquatic products’
(plants and animals) and ‘aquatic farmers’ (people), and not to ‘aquaculture’ (the process
of growing aquatic products).” Pet’rs’ Br. 14. This position is nonsensical. People and
products can only be regulated in the context of activities.

Petitioners’ own attempt to illustrate why RCW 77.115.010(2) does not apply to
the Hydraulic Code demonstrates that their “people and products but not activities”

argument is untenable. Petitioners suggest RCW 77.115.010(2) would limit WDFW’s
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ability to regulate how “shellfish is transported, labelled, or sold” but not how shellfish are
cultivated. Pet’rs’ Br. 14. Transporting, labelling, and selling shellfish, like cultivating
shellfish, are activities that aquatic farmers engage in with respect to private sector
cultured aquatic products. Moreover, nothing in the language of RCW 77.115.010(2)
suggests that it is restricted to the activities of transporting, labelling, or selling private
sector cultured aquatic products. Rather, the plain language of the statute applies the
limitation on regulation to all private sector cultured aquatic products and aquatic farmers
with the exception of several listed statutes, a list that omits RCW 77.55.021.

Petitioners’ position appears to be that RCW 77.115.010(2) restricts WDFW’s
authority to regulate activities that aquatic farmer engage in with respect to private sector
cultured aquatic products only if those activities are not “aquaculture.” Had the
Legislature intended that result, it would have said so. Instead, it used broad and clear
language to restrict WDFW’s regulatory authority. Because Petitioners’ attempt to limit
the scope of RCW 77.115.010(2) would require adding words to the statute that the
Legislature chose not to include, Petitioners’ position must be rejected. Rest. Dev., Inc. v.
Cananwill, Inc., 150 Wn.2d 674, 682, 80 P.3d 598 (2003).%

Petitioners’ attempt to restrict the limitation on WDFW’s authority in RCW
77.115.010(2) to a small subset of activities performed by aquatic farmers with respect to
private sector cultured aquatic products is unsupported by the statutory language.
WDFW’s articulation of its authority with respect to commercial shellfish farming in

WAC 220-660-040(2)(1) is consistent with RCW 77.115.010(2) and should be upheld.

8 Petitioners similarly argue the limit of WDFW?’s authority in RCW 77.55.010(2) should be confined to
rules relating to disease inspection and control because “it would make no sense to bury an exemption to
hydraulic construction requirement” within this statute. Pet’rs” Br. 13. The plain language of RCW
77.115.010(2) does not confine the limit of WDFW’s authority to rules relating to disease inspection and
control, and hence Petitioners’ argument must be rejected. Rest. Dev., Inc., 150 Wn.2d at 682.
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C. Legislative History Undermines Petitioners’ Position.

Because the language of RCW 77.115.010(2) is clear and supports WAC 220-660-
040(2)(1), the Court need inquire no further to uphold that rule. State v. Gray, 151 Wn.
App. 762, 768, 215 P.3d 961 (2009). To the extent the Court decides to consider
legislative intent, however, the clearest, and most recent, indication of legislative intent
with respect to this issue fully supports WDFW’s rule.

On September 28, 2006, Representative Patricia Lantz submitted a request to the
Attorney General for a formal opinion “concerning the application of the hydraulic project
approval and the substantial development permit to intertidal geoduck aquaculture
operations.” Davis Decl. Ex. K. at 1. Representative Lantz specifically stated the opinion
“is vital as I consider moving forward with potential legislative action in this arena.” Id.

The Attorney General responded to Representative Lantz’s request on January 4,
2007, with a formal opinion, AGO 2007 No. 1. AR 949-58. The Attorney General
answered the first question with a firm no: “RCW 77.115.010(2) limits application of
Washington Department of Fish and Wildlife WDFW regulatory powers with respect to
private sector cultured aquatic products. The limitation prevents WDFW from requiring a
hydraulic project approval permit to regulate the planting growing and harvesting of
geoducks grown by private aquaculturalists.” AR 950.°

The Attorney General issued AGO 2007 No. 1 in time for Representative Lantz to
pursue legislation concerning these issues in the 2007 legislative session. Representative
Lantz did so but, crucially, only to a limited extent. Representative Lantz sponsored a bill,

SSHB 2220, that resulted in statutes establishing a geoduck aquaculture scientific research

° The Attorney General’s answer to Representative Lantz’s substantial development permit (“SDP”)
question was more nuanced. The Attorney General concluded that farm-raised geoducks may require a SDP
in some cases, and local governments and the Department of Ecology (“Ecology”) may take civil
enforcement actions against a substantial development that is undertaken without a permit or, alternatively,
conditional use permits may be used to manage this activity. AR 950.
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program (RCW 28B.20.475) and account (RCW 28B.20.476), requiring Ecology to adopt
guidelines addressing geoduck aquaculture operations (RCW 43.21A.681), setting rents,
fees and limits for geoduck aquaculture on state-owned tidelands (RCW 79.135.100), and
amending WDFW aquatic farm registration provisions (RCW 77.115.040). Laws of 2007,
ch. 216. Notably absent from SSHB 2220 was any attempt to reverse the firm conclusion
in AGO 2007 No. 1 that RCW 77.115.010(2) prevents WDFW from requiring an HPA
permit to regulate the planting, growing and harvesting of geoducks grown by aquatic
farmers. In fact, Representative Lantz introduced no legislation to require an HPA permit
for commercial shellfish farming activities, and no such legislation has been enacted in the
nearly 12 years since AGO 2007 No. 1 was issued.

Although not controlling, opinions of the Attorney General are entitled to “great
weight.” Thurston Cty. ex rel. Bd. of Cty. Com’rs v. City of Olympia, 151 Wn.2d 171, 177,
86 P.3d 151 (2004).'* Moreover, an AGO constitutes notice to the Legislature of an
official interpretation of the law, and greater weight attaches to the AGO where the
Legislature has acquiesced to the Attorney General’s interpretation. Holbrook, Inc. v.
Clark Cty., 112 Wn. App. 354, 362-63, 49 P.3d 142 (2002); Bowles v. Dep’t of Retirement
Sys., 121 Wn.2d 52, 63-64, 847 P.2d 440 (1993). Such is the case here, where, soon after
AGO 2007 No. 1 was issued, the Legislature adopted SSHB 2220 to address multiple
aspects of geoduck aquaculture, but left AGO 2007 No. 1 wholly intact. That Legislative

inaction firmly demonstrates agreement with AGO 2007 No. 1.

19 Although an AGO involving issues of statutory interpretation is entitled to less deference, it still is entitled
to some deference. City of Seattle v. State, 136 Wn.2d 693, 703, 965 P.2d 619 (1998).
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D. Petitioners’ Counterarguments Cannot Compel a Different Result.

PNA and Taylor Shellfish adopt and incorporate by reference WDFW’s Response,
which addresses all arguments advanced by Petitioners. PNA and Taylor Shellfish provide
the following additional, supporting arguments.

1. RCW 77.12.047 Supports the Validity of WAC 220-660-040.
Petitioners argue that an HPA permit is required for shellfish farming activities
because RCW 77.12.047(3) does not exempt shellfish aquaculture from HPA permitting.
Pet’rs’ Br. 15. Petitioners’ argument is misguided. RCW 77.12.047(3) strongly supports
the validity of WAC 220-660-040.

RCW 77.12.047 states the scope of the Fish and Wildlife Commission’s
(“Commission’s”) authority to adopt, amend, or repeal rules. RCW 77.12.047(3) was
adopted in Section 17 of the AFA and states: “Except for subsection (1)(g) of this section,
this section does not apply to private sector cultured aquatic products as defined in RCW
15.85.020. Subsection (1)(g) of this section does apply to such products.”!

Petitioners advance two arguments regarding RCW 77.12.047(3). First, Petitioners
argue that this provision does not limit the Commission’s ability to adopt rules regarding
HPA permits for shellfish farming activities because, like RCW 77.115.010(2), it is
limited to products rather than processes. Pet’rs’ Br. 15. Petitioners again attempt to
distinguish between “products and people” on the one hand and “activities” on the other.
This argument fails for the reasons discussed above. Supra § II1.B.

Second, Petitioners argue the Commission’s rulemaking authority under RCW

77.12.047 is “only a small subset [of] the Commission’s authority.” Pet’rs’ Br. 15.

1 The AFA referenced “section 2 of this 1985 act,” which is now codified at RCW 15.85.020. RCW
77.12.047 was codified at 75.08.080 in 1985, and hence Section 17 of the AFA references RCW 75.08.080
in identifying the statute that is being amended by the section. Davis Decl. Ex. I. at 2043-44.
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Petitioners hypothesize that the Commission relies on other sources of authority for
adopting HPA rules, such as RCW 77.04.055. Id. Petitioners are incorrect.

Chapter 77.12 RCW identifies the general powers and duties of WDFW, and RCW
77.12.047 specifically defines the Commission’s authority to adopt, amend, or repeal
rules. In contrast, the Hydraulic Code does not contain a general grant of rulemaking
authority to WDFW (or the Commission) to develop HPA rules. The only grant of
rulemaking authority in the Hydraulic Code is limited to specific actions. £.g. RCW
77.55.021(8)(b) (rules for informal appeals); RCW 77.55.081 (rules for projects to remove
aquatic noxious weeds); RCW 77.55.091 (small scale prospecting and mining rules);
RCW 77.55.291 (rules for informal appeals of civil penalties); RCW 77.55.361 (rules for
concurrent review process consistent with RCW 76.09.490). For this reason, WDFW’s
Hydraulic Code Rules, chapter 220-660 WAC, identify the Hydraulic Code as providing
the basis for adopting rules in only limited instances. In contrast, every section of the
Hydraulic Code Rules identifies RCW 77.12.047 as a basis for rule adoption. The other
two statutes commonly listed throughout the Hydraulic Code Rules are RCW 77.04.012
and RCW 77.04.020, neither of which include express grants of rulemaking authority.'?
See also AR 173 (listing RCW 77.04.012, RCW 77.04.020, and RCW 77.12.047authority
for adoption of the Hydraulic Code Rules). Notably, the Hydraulic Code Rules never
identify RCW 77.04.055, the authority cited by Petitioners, as the basis for rule adoption.

The inclusion of RCW 77.12.047(3) affirms that the Legislature intended to
comprehensively limit WDFW?’s authority over private sector cultured aquatic products.
As discussed at length in Section III.B above, RCW 77.115.010(2) plainly states that

WDFW has no authority to regulate such products other than through specifically

2 RCW 77.04.012 states the mandate of WDFW and the Commission. RCW 77.04.020 describes the
composition of WDFW and states the Commission may delegate powers and duties to WDFW’s Director.
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enumerated statutes (which do not include the Hydraulic Code), and RCW 77.12.047—the
express grant of rulemaking authority relied upon to adopt the Hydraulic Code Rules—
makes clear that the Commission’s authority to adopt rules regarding these products is
limited to the reporting requirements contained in subsection (1)(g) of the statute. The
additional clarity provided by RCW 77.12.047(3) is important because the Legislature’s
broad grant of rulemaking authority in RCW 77.12.047(1) includes specific authority to
adopt rules for types of activities that aquatic farmers engage in, such as taking shellfish
and the use of gear, and it also contains a broad grant of authority to develop “[o]ther rules
necessary to carry out this title and the purposes and duties of the department.” RCW
77.12.047(1)(0). Subsection (3) of the statute confirms that, as stated in RCW
77.115.010(2), the Commission lacks authority to adopt rules regarding these activities
with respect to private sector cultured aquatic products.

RCW 77.115.010(2) plainly states WDFW lacks authority to regulate private
sector cultured aquatic products and aquatic farmers except under enumerated statutes,
and RCW 77.12.047, which WDFW relies on for promulgating the Hydraulic Code Rules,
confirms this limited authority. Petitioners’ challenge to WAC 220-660-040(2)(1), which
implements and is consistent with these statutory provisions, should be rejected.

2. Section 19 of the AFA Supports the Validity of WAC 220-660-040.

Petitioners argue Section 19 of the AFA demonstrates the Legislature did not
intend to restrict WDFW’s authority to require HPA permits for commercial shellfish
aquaculture activities. Pet’rs’ Br. 10-11. Section 19 of the AFA revised RCW 75.28.280
by stating a license is required to operate a mechanical or hydraulic device to harvest
clams “on a clam farm” unless an HPA permit is obtained. Davis Decl. Ex. J. at 2045.
Petitioners misread the AFA and focus on RCW 75.28.280 in isolation, ignoring two other

critical sections of that chapter, RCW 75.28.010 and RCW 75.28.265.
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Chapter 75.28 RCW addressed commercial license requirements. RCW 75.28.010
contained the general requirement for obtaining a license or permit from the Department
of Fisheries (“DOF”’) to conduct various activities, including, prior to the AFA, to
“[o]perate a commercial food fish or shellfish farm.” RCW 75.28.010 (1983). The
remaining sections of Chapter 75.28 RCW contained procedures or details for the
commercial licensing requirement in the context of specific industries. RCW 75.28.265
addressed commercial permits and licenses for aquaculture. RCW 75.28.265 (1983). The
statute required both a permit for “the commercial cultivation of food fish or shellfish”
and a license to operate an “aquaculture farm.” /d. The next section, RCW 75.28.280,
addressed licenses to operate a “clam farm” or “oyster farm” and specific equipment on a
“clam farm.” RCW 75.28.280 (1983). The Legislature thus considered an “aquaculture
farm” as distinct from a “clam farm” or “oyster farm,” and it contained different
permitting and licensing requirements for these different activities.

This understanding is confirmed by case law from the period, which indicates that
“clam farm” licenses were issued by DOF for wild, not cultivated, clams. Kitsap Cty. v.
State Dep’t of Nat. Res., 99 Wn.2d 386, 388, 662 P.2d 381 (1983) (stating a dredge
harvest “operator must obtain a clam farm license from DOF and a clam harvest permit
from [the Department of Natural Resources] which approves his specific dredge”). Case
law also reveals the use of a mechanical or hydraulic device to harvest wild clams was of
a particular concern, which explains why the Legislature imposed specific license and
permitting requirements for this activity in RCW 75.28.280. Id.; English Bay Enters., Ltd.
v. Island Cty., 89 Wn.2d 16, 568 P.2d 783 (1977) (addressing whether mechanical harvest
of wild clams is regulated development under the Shoreline Management Act).

This context is critical because the Legislature took two important, connected

actions regarding commercial licenses for aquaculture in the AFA. First, Section 18
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amended RCW 75.28.010 by removing WDFW’s general authority to require a license or
permit to “[o]perate a commercial food fish or shellfish farm” in subsection (1). Davis -
Decl. Ex. J at 2044. It also added a new subsection (3) stating:

No license or permit is required for the production or harvesting of private
sector cultured aquatic products as defined in section 2 of this 1985 act or
for the delivery, processing, or wholesaling of such aquatic products.
However, if a means of identifying such products is required by rules
adopted under section 5 of this 1985 act, the exemption from licensing or
permit requirements established by this subsection applies only if the
aquatic products are identified in conformance with those rules.

Id. at 2044-45.

Second, and consistent with the revisions in Section 18, Section 28 of the AFA
repealed RCW 75.28.265, which contained the license and permit provisions for
commercially cultivating food fish or shellfish and operating an aquaculture farm. /d. at
2048; RCW 75.28.265 (1983). Combined, these two actions made it clear that the
commercial cultivation of shellfish was no longer subject to WDFW’s commercial
licensing and permit provisions.

Petitioners’ reliance on Section 19, which implied that an HPA permit could be
required for a distinct activity (harvesting wild clams on a “clam farm”) is therefore
misplaced. Indeed, Section 19 undermines Petitioners’ position because it demonstrates
the Legislature was considering the Hydraulic Code when adopting the AFA and only
referenced the applicability of HPA permitting in the context of a single activity
(harvesting wild clams on a clam farm) that is not an activity involving a private sector
cultured aquatic product or aquatic farmer. This provision demonstrates that, if the
Legislature intended for WDFW to maintain HPA permitting authority over private sector

cultured aquatic products and aquatic farmers, it knew how to do so.
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Finally, it bears noting that the Legislature amended RCW 75.28.280 in 1993 by
removing the reference to “clam farm” in the statute and adding “fishery,” aligning the
statute with current terminology. Laws of 1993, ch. 340, § 19.!® Thus, at the time WDFW
adopted WAC 220-660-040(2)(1), which is the critical time for determining the rule’s
validity, the statute referenced HPA permitting specifically with respect to the fishery.
RCW 34.05.570(1)(b) (the validity of the agency action is determined under the APA
standards of review as applied to the action at the time it was taken).

3. Limiting WDFW’s Authority to Require HPA Permits for Commercial
Shellfish Farming Is Consistent with Legislative Intent to Encourage
this Activity.

Petitioners argue the legislative history of the AFA shows no intent to limit
WDFW’s authority to require HPA permits for commercial shellfish activities because
statutory exemptions from the Hydraulic Code are limited to practices that the State wants
to encourage, activities that pose little risk to the aquatic environment, or instances where
another regulatory program covers the purposes served by an HPA permit. Pet’rs’ Br. 17-
18. These criteria actually support WDFW’s interpretation of RCW 77.115.010(2).

The AFA’s legislative findings encourage shellfish aquaculture:

The legislature declares that aquatic farming provides a consistent source
of quality food, offers opportunities of new jobs, increased farm income
stability, and improves balance of trade.

It is therefore the policy of this state to encourage the development and
expansion of aquaculture within the state.

Davis Decl. Ex. J at 2033.
The Legislature’s determination in the AFA that aquatic farming is a beneficial

activity that should be encouraged is supported by similar recognitions at the State and

13 RCW 75.28.280 was recodified at RCW 77.65.250 in 2000,
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Federal level. The State Legislature has encouraged commercial shellfish farming since
1895 when it passed the Bush and Callow acts authorizing the sale of state tidelands to
private parties for the purpose of cultivating shellfish. Laws of 1895, chs. 24, 25. The
Legislature reaffirmed the importance of these acts in 2002, adding new provisions to
increase certainty regarding cultivation rights and including findings similar to the AFA
that shellfish farming provides high quality food, job opportunities, farm income stability,
and improves trade balance. Laws of 2002, ch. 123. In addition, Ecology has adopted rules
implementing the Shoreline Management Act, chapter 90.58 RCW (“SMA”), recognizing
shellfish fish beds as a type of critical saltwater habitat with important ecological
functions that require protection, WAC 173-26-221, and confirming aquaculture is of
statewide interest that, when properly managed, “can result in long-term over short-term
benefit and can protect the resources and ecology of the shoreline,” WAC 173-26-241.

At the Federal level, Congress encouraged aquaculture through passage of the
National Aquaculture Act of 1980. 16 U.S.C. § 2801-2810. The act declares a national
policy to encourage the development of aquaculture in the United States and it seeks to
promote this activity to improve food security, reduce pressure on fisheries, and combat
the nation’s seafood trade deficit. 16 U.S.C. § 2801.

With regard to Petitioners’ second criterion, the risk to the environment, the
United States Army Corps of Engineers (“Corps”), which regulates commercial shellfish
farming under Section 404 of the Federal Clean Water Act, 33 U.S.C. § 1344 (“CWA?”),
and Section 10 of the Rivers and Harbors Act of 1899 (“RHA”), 33 U.S.C. § 403, 1s
authorized to issue general permits for activities that cause only minimal adverse
environmental effects. 33 U.S.C. § 1344(e). The Corps recently reissued (for the second
time) a general permit, Nationwide Permit (NWP 48), for commercial shellfish

aquaculture, finding this activity continues to meet the “minimal adverse environmental
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impacts” threshold under the CWA. 82 Fed. Reg. 1860, 1995-96. The Corps’ Federal
Register publication announcing this reissuance describes various environmental benefits
provided by shellfish aquaculture, including: removal of excess plankton and particulates
by filtering water, which increases water clarity and reduces anthropogenic causes of
eutrophication; secondary production that results in food; and provision of structured
habitat that is used by fish, invertebrates, and macroalgae. /d. at 1923-24. The Corps also
agreed that the impacts of shellfish farming on the environment “are similar in scope and
intensity to natural disturbances such as storm events and disturbances cause by other
ecosystem engineers such as eelgrass and burrowing shrimp,” Id. at 1924, and
“commercial shellfish aquaculture activities and submerged aquatic vegetation have been
shown to co-exist with each other,” Id. at 1925.

With regard to Petitioners’ third criterion, whether other regulatory programs serve
the purpose of the HPA requirement, Corps permits under CWA Section 404 and RHA
Section 10 include multiple conditions to protect fish and fish habitat.' These permits also
trigger consultation under the Endangered Species Act and the Essential Fish Habitat
provisions of the Magnuson-Stevens Fishery Conservation Act, 82 Fed. Reg. 1860, 1873-
74, both of which focus on minimizing impacts to fish and habitat.

In addition, shellfish farmers are regulated under the SMA and local shoreline
master programs (“SMPs”), which contain permit processes and regulatory requirements
to ensure uses and developments, including aquaculture, are properly managed. RCW
90.58.030(3)(c); RCW 90.58.090; WAC 173-26-201; WAC 173-26-241(3)(b). Ecology’s
SMA rules require that SMPs include policies and regulations to protect critical saltwater
habitats, which “include all kelp beds, eelgrass beds, spawning and holding areas for

forage fish, such as herring, smelt and sandlance; subsistence, commercial and

14 Corps permit conditions are discussed in more detail in Section IILF.S, infra.
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recreational shellfish beds; mudflats, intertidal habitats with vascular plants, and areas
with which priority species have a primary association.” WAC 173-26-221(2)(c)(iii).
Ecology rules also specifically address aquaculture, recognizing this activity is of
statewide interest but also protecting against net loss of ecological functions and adverse
impacts to eelgrass or macroalgae from aquaculture. WAC 173-26-241(3)(b)."*

Commercial shellfish farming, therefore, is exactly the type of activity that
Petitioners acknowledge is appropriately removed from WDFW’s authority to regulate
under the Hydraulic Code.

4. Petitioners’ Argument that WAC 220-660-040(2)(1) Improperly
Elevates Aquaculture Above Agriculture Is Meritless.

Petitioners argue that because some agriculture activities require HPA permits,
limiting WDFW’s authority to regulate private sector cultured aquatic products under
HPA permits “would defeat the stated purpose of the AFA to treat aquaculture similarly to
agriculture and subject it to the same laws.” Pet’rs’ Br. 16. This argument has no merit.

First, the AFA did not express an intent for aquaculture to be considered a branch
of the agriculture industry without qualification but rather for those laws “that apply to or
provide for the advancement, benefit, or protection of the agriculture industry within the
state.” Davis Decl. Ex. J. at 2033.'¢ Moreover, Petitioners’ argument ignores that upland
agriculture activities are typically located out of the water and typically do not qualify as
hydraulic projects that are potentially subject to HPA permitting. RCW 77.55.010; RCW
77.55.021. The fact that aquatic farming activities typically occur in salt or freshwaters
explains why the Legislature took a unique approach with respect to WDFW’s authority to
regulate this activity in the AFA. Finally, aquaculture is not alone in receiving different

treatment from the Legislature; the Legislature has enacted specific protections or benefits

15> SMP permit conditions are discussed in more detail in Section IIL.F.2, infra.
16 See, e.g., AGO 2007 No. 1 at 10 (aquaculture is not considered agriculture under the SMA). AR 955.
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for certain agriculture activities in the Hydraulic Code. E.g. RCW 77.55.021(9), (10)
(HPA permits to divert water for certain agricultural purposes do not require periodic
renewal; stating WDFW bears the burden to demonstrate changed conditions warrant
requested modifications to certain agricultural HPA permits); RCW 77.55.281 (limiting
WDFW?s ability to require a fishway on certain agricultural drainage facilities).

The plain language of RCW 77.115.010(2) precludes WDFW from regulating
private sector cultured aquatic products and aquatic farmers through HPA permitting, and
this limit of authority is confirmed by various other sections of the 1985 AFA. Petitioners
have not carried their burden to demonstrate WAC 220-660-040(2)(]) is invalid

E. Any Relief Granted in this Case Should be Narrowly Tailored.

For the reasons discussed above and in WDFW’s Response, WAC 220-660-
040(2)(1) does not exceed WDFW’s authority and hence should not be found invalid. But
even if the Court were to find the rule invalid, the Court’s relief should be limited to a
tailored declaration of invalidity. RCW 34.05.574; WDFW’s Response § V.

A tailored declaration of invalidity would be particularly appropriate because
WAC 220-660-040(2)(]) is not based on any interpretation as to which commercial
shellfish aquaculture activities qualify as hydraulic projects under RCW 77.55.011(11).
While Petitioners broadly state that “most shellfish facilities” qualify as hydraulic
projects, they have not attempted to comprehensively demonstrate exactly which such
facilities meet the statutory definition. Pet’rs’ Br. 9. Nor would such an attempt be
appropriate, given WDFW is vested with authority to administer the Hydraulic Code and

can only determine which projects are hydraulic projects on a case-specific basis.
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F. The Court Should Deny Claim Three.

PNA has filed a motion for judgment on the pleadings with respect to Claim Three
(“PNA Motion”), and the Court has not yet ruled on the motion. For the reasons stated in
the PNA Motion and Reply Brief, PNA is entitled to judgment on the pleadings with
respect to Claim Three because Claim Three fails to state a claim upon which relief can be
granted. However, even if Claim Three did state a cognizable claim, the Court should rule
in PNA’s favor for the following, additional reasons.

1. An HPA Permit Is Not Required for PNA’s Farm.

Petitioners can only succeed on Claim Three if WDFW has the authority to require
an HPA permit for PNA’s farm. Pet. §f 78-82. Petitioners do not dispute that PNA is an
aquatic farmer and PNA’s farm operations consist of farming native shellfish (geoducks)
under the supervision of a private sector aquatic farmer. Pet. Ex. A. PNA’s farmed
geoducks thus qualify as private sector cultured aquatic products. RCW 15.85.020. PNA
does not propose to construct accessory hydraulic structures. Pet. Ex. A; WAC 220-660-
040(2)(1). For the reasons discussed above and in WDFW’s Response, WDFW lacks
authority to require an HPA permit for PNA’s farm. Thus, Claim Three must be denied.

2. Petitioners lack standing.

Claim Three must be denied for the additional and independent reason that
Petitioners lack standing with respect to this claim. To establish standing, each Petitioner
must: (1) assert an interest that is arguably within the zone of interests to be protected by
the statute in question; and (2) demonstrate they will be specifically and perceptibly
harmed by the action. Branson v. Port of Seattle, 152 Wn.2d 862, 875-76, 101 P.3d 67
(2004); Save a Valuable Env’t v. Bothell, 89 Wn.2d 862, 866, 576 P.2d 401 (1978). Bare
assertions of harm are not taken at face value but must be supported by specific facts in

the record, and a petitioner’s assertions of harm may be further undermined by contrary
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evidence provided by the respondent. Trepanier v. City of Everett, 64 Wn. App. 380, 382,
824 P.2d 524 (1992); KS Tacoma Holdings, LLC v. Shorelines Hearings Bd., 166 Wn.
App. 117, 126,272 P.3d 876, 881 (2012).

Petitioner Wild Fish Conservancy (“WFC”) submitted two declarations in support
of Petitioners’ Opening Brief. Decl. of Bill McMillan; Decl. of Dr. Nick Gayeski. Neither
declarant alleges, let alone demonstrates, an injury in fact with respect to PNA’s farm.
Neither declarant even mentions PNA’s farm. Petitioner Coalition to Protect Puget Sound
Habitat (“CPPSH”) submitted one declaration. Decl. of Laura Hendricks. This declaration
identifies several concerns with shellfish aquaculture generally and states a belief that
PNA’s “planting and harvesting techniques” are common to those used throughout the
industry. Hendricks Decl. § 10. Petitioner Protect Zangle Cove (“PZC”) submitted one
declaration that asserts several concerns with respect to PNA’s farm, including with
respect to eelgrass, forage fish, plastics, sedimentation, and fish, and other wildlife. Decl.
of Patrick Townsend [ 7-10. The declarant admits that he and his wife have challenged
PNA’s farm “at every turn,” including an unsuccessful challenge to PNA’s SDP, an
unsuccessful appeal of the SDP to the Shorelines Hearings Board, a separate lawsuit
against PNA’s governor that is currently pending in Thurston County Superior Court, and
a failed attempt to obtain a preliminary injunction preventing future farm activities in this
separate lawsuit. Id. § 11.

These declarations fail to demonstrate Petitioners have standing. Even assuming
Petitioners’ asserted interests in fish life are sufficient to satisfy the first prong of the
standing test, none demonstrate they will suffer an injury in fact. WFC fails to mention, let
alone allege or demonstrate there will be impacts to fish life from, the PNA farm. CPPSH

and PZC assert shellfish farming practices in general and PNA’s farm in particular will
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have adverse effects, but Petitioners cannot rely on these bare assertions alone, and they
lack necessary factual support in the record. Trepanier, 64 Wn. App. at 383-84.

Petitioners’ assertions of harm are contradicted by record evidence, and they have
been raised and rejected in the course of PNA’s farm permitting. PZC’s declarant was one
of three individuals who appealed Thurston County’s mitigated determination of non-
significance (“MDNS”) for PNA’s SDP application, and PZC’s declarant and CPPSH’s
declarant also filed comments in opposition to the farm’s SDP application. First Decl. of
Dr. ChangMook Sohn, Ex. A at 1, 3, 33, 52-56. The Thurston County Hearing Examiner
held an open record hearing on the MDNS appeal and the SDP application, accepting
testimony and voluminous exhibits. Id. at 2-10.

The Hearing Examiner issued a 57-page decision denying the MDNS appeal and
approving the SDP subject to 14 conditions (one of which incorporated all 18 MDNS
conditions). /d. at 13-15, 49-50. The Hearing Examiner considered and rejected PZC’s
and CPPSH’s concerns'’ regarding impacts to fish life and habitat (including eelgrass),
forage fish, plastics, and sedimentation. /d. at 2, 10-19, 22-27, 30-37, 43-48." The
Hearing Examiner determined the PNA farm is protective of fish life, and many of the

County conditions provide specific protections for fish and habitat. /d. at 13-15, 49-50."

17 CPPSH’s declarant asserts a concern regarding “chemical site preparation.” Hendricks Decl. § 8. PNA is
not proposing to use chemicals for site preparation, or any other purpose, as part of the farm. Pet. Ex. A.

'8 The appellants further appealed the decision to the Thurston Board of County Commissioners, and the
Board affirmed the Hearing Examiner’s decision. Sohn Decl. Ex. B. The appellants then filed an appeal with
the Shorelines Hearings Board (“SHB”), which was dismissed, and the appellants did not appeal further.
Townsend v. Thurston County, SHB No. 17-009 (Order Granting Motion to Dismiss for Lack of
Jurisdiction, Aug. 1, 2017) (http://www.eluho.wa.gov/Global/RenderPDF?source=casedocument&id=2223).
19 In addition, collateral estoppel prevents Petitioners from relitigating issues finally resolved by the Hearing
Examiner, including with respect to PNA’s farm potential impacts to fish and habitat. PZC’s agent contested
the farm’s County approvals and litigated alleged impacts to fish and habitat before the Hearing Examiner;
the Hearing Examiner’s decision finally resolved these issues; and estopping PZC from relitigating these
issues would not be unjust. Hanson v. City of Snohomish, 121 Wn.2d 552, 561, 852 P.2d 295 (1993).
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PNA’s farm is also strictly regulated and conditioned at the federal level. The
Corps has authorized the farm pursuant to NWP 48, and the authorization is subject to
numerous conditions that protect fish and habitat. /d. Exs. C and D. Among other things,
the Corps authorization imposes conditions relating to work windows, bed preparation,
planting, and harvest to limit potential impacts to fish and habitat—precisely the types of
conditions Petitioners state are included in HPA permits. /d.; Hendricks Decl. § 9.

Petitioners assertions of harm have been previously litigated and rejected, and
Petitioners make no attempt to demonstrate there will be any harm to fish life given the
conditions governing the farm’s operation. Their assertions of harm are unsupported and
contradicted by record evidence. Trepanier, 64 Wn. App. at 384. Petitioners therefore lack
standing to pursue Claim Three here.

3. Petitioners are not entitled to injunctive relief.

Claim Three must be denied on the additional basis that Petitioners fail to satisfy
the criteria for injunctive relief, which require that they demonstrate: (1) a clear legal or
equitable right; (2) a well-grounded fear of immediate invasion of that right; and (3) that
the acts complained of are either resulting in or will result in actual and substantial injury.
Tyler Pipe Indus., Inc. v. State, Dep't of Revenue, 96 Wn.2d 785, 792, 638 P.2d 1213
(1982). These criteria must be examined in light of a balancing of the relative interests of
the parties and, if appropriate, the interests of the public. /d.

With regard to the first criterion, Petitioners have no clear legal or equitable right.
Petitioners’ alleged “right” as stated in their Opening Brief is premised on the Hydraulic
Code establishing an implied right of action, but as discussed in PNA’s Motion for
Judgment on the Pleadings and Reply Brief, no such right of action exists. Pet’rs’ Br. 24-
25. PNA Mot. 3-11; PNA Reply 2-4. Similarly, while Petitioners assert in their Opening

Brief that Claim Three is based in the UDJA, Petitioners have no enforceable right under
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that statute.?® The Hydraulic Code was enacted exclusively to protect fish life, and the
only right it potentially grants Petitioners (the right to appeal certain permit decisions) is
not implicated here. PNA Mot. 2-11. Nelson v. Appleway Chevrolet, Inc., 129 Wn. App.
927,936, 121 P.3d 95 (2005), aff’d, 160 Wn.2d 173, 157 P.3d 847 (2007) (even if the
UDJA does not require a separate right of action, the “court has no jurisdiction under the
UDJA unless [the petitioner] can show that he is asserting a statutory legal right capable
of judicial protection”).

In addition, Petitioners fail the second and third criteria for granting injunctive
relief because, as discussed above, they have not proven the PNA farm will result in any
harm to fish life, much less result in substantial and actual injury to Petitioners personally,
given the numerous conditions of approval governing farm operations.

The relative interests of the parties also weigh strongly against an injunction. PNA
spent nearly four years diligently obtaining all approvals to operate a native shellfish farm
on privately owned property—an activity that is not only allowed but encouraged under
state and federal law. Pet. Ex. A. Supra §§ I11.B.3, lIL.LF.2. PNA prevailed in these efforts
despite facing opposition from Petitioner PZC’s representative “at every turn.” Townsend
Decl. § 11. Petitioners contend that an HPA should be required for PNA’s farm, but it is
undisputed that the current understanding, as codified in WAC 220-660-040(2)(1), is that
no such permit is required. While Petitioners express general complaints and concerns
with the farm, they have continually failed to produce any evidence that the farm will
harm fish life. Supra § [IL.F.2.

Petitioners’ request for injunctive relief should be denied for two additional

reasons. First, as discussed in PNA’s Reply Brief on the Motion for Judgment on the

20 As discussed in PNA’s Reply Brief on the motion for judgment on the pleadings, Petitioners did not bring
a UDJA action against PNA, and even if they did it would fail as a matter of law. PNA Reply 4-10.
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Pleadings, the Legislature has vested WDFW with exclusive authority to administer the
Hydraulic Code. Even if the Court rules in Petitioners’ favor with respect the need for
farms such as PNA’s to obtain an HPA permit, the role of administering that ruling must
be left to WDFW. PNA Reply at 6-10. Second, Petitioners have failed to demonstrate that
a ruling in their favor regarding the scope of WDFW’s authority should apply
retroactively to PNA’s farm, which has already commenced operating, or that they would
be entitled to the extraordinary remedy of a mandatory injunction. A decision merits
prospective-only application when it (1) overrules clear precedent upon with parties
relied, (2) retroactive application would impede the policy objectives of the new rule, and
(3) retroactive application would produce a substantially inequitable result. McDevitt v.
Harbor View Med. Ctr., 179 Wash.2d 59, 316 P.3d 469 (2013). These factors apply here.
The current, clear rule is that an HPA permit is not required for PNA’s farm. This rule is
codified in WAC 220-660-040(2)(1), stated in AGO 2007 No. 1, and has been acquiesced
to by the Legislature. Supra § IIL.C. PNA has reasonably relied on the current rule, and
requiring it to cease operations or remove the installed farm could cause serious
operational disruptions. Petitioners have failed to show that retroactive application would
result in any increased protection for fish, Supra § IIL.F.2, and granting retroactive effect
could have endless negative implications for WDFW and strain agency resources away
from other types of hydraulic projects that pose greater risks of harm.?!
IV. CONCLUSION
WDFW lacks authority to regulate private sector cultured aquatic products and

aquatic farmers through HPA permitting. Petitioners have failed to carry their burden with

2! See, e.g., Bainbridge Citizens United v. State Dep't of Nat. Res., 147 Wn. App. 365, 375-76, 198 P.3d
1033 (2008) (declaratory judgment and injunctive relief compelling agency to enforce laws would have
endless negative implications and force courts to “supervise administrative agencies, a function we have
long found contrary to the judiciary's proper role”).

PACIFIC NORTHWEST AQUACULTURE AND TAYLOR PLAUCHE & CARR LLP

SHELLFISH RESPONSE BRIEF - 24 Bl TR ESRER g, STIS 20
Seattle, WA 98104

Phone: 206-588-4188
Fax: 206-588-4255




10
1
12
13
14
15
16
17
18
19
20
21
22
23
24
25

respect to any of their three claims. Even if the Court disagrees and finds in Petitioners’
favor, the Court’s order should be limited to a tailored declaration of invalidity so that
WDFW, the agency entrusted with administering the Hydraulic Code, can determine how
to best implement HPA permitting on shellfish farms.
Dated this 9th day of November, 2018.
PLAUCHE & CARR, LLP

By:
jamﬁl ~Plhuché AWVSBA #25476
esse DeNike, WSBA #39526
Attorneys for Pacific Northwest Aquaculture, LLC
and Taylor Shellfish Company, Inc.

billy@plauchecarr.com
jesse@plauchecarr.com
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SECOND SUBSTITUTE HOUSE BILL 2220

AS AMENDED BY THE SENATE

Passed Legislature - 2007 Regular Session
State of Washington 60th Legislature 2007 Regular Session
By House Committee on Appropriations (originally sponsored by

Representative Lantz)

READ FIRST TIME 03/05/07.

AN ACT Relating to shellfish; amending RCW 79.135.100 and
77.115.040; adding new sections to chapter 28B.20 RCW; and creating new

sections.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF WASHINGTON:

NEW SECTION. Sec. 1. A new section is added to chapter 28B.20 RCW

to read as follows:

(1) The sea grant program at the University of Washington shall,
consistent with this section, commission a series of scientific
research studies that examines the possible effects, including the
cumulative effects, of the <current prevalent geoduck aquaculture
techniques and practices on the natural environment in and around Puget
Sound, including the Strait of Juan de Fuca. The sea grant program
shall wuse funding provided from the geoduck aquaculture research
account created in section 2 of this act to review existing literature,
directly perform research identified as needed, or to enter into and
manage contracts with scientific organizations or institutions to
accomplish these results.

(2) Prior to entering into a contract with a scientific

organization or institution, the sea grant program must:
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(a) Analyze, through peer review, the credibility of the proposed
party to the contract, including whether the party has credible
experience and knowledge and has access to the facilities necessary to
fully execute the research required by the contract; and

(b) Require that all proposed parties to a contract fully disclose
any past, present, or planned future personal or professional
connections with the shellfish industry or public interest groups.

(3) All research commissioned under this section must be subjected
to a rigorous peer review process prior to being accepted and reported
by the sea grant program.

(4) In prioritizing and directing research under this section, the
sea grant program shall meet with the department of ecology at least
annually and rely on guidance submitted by the department of ecology.
The department of ecology shall convene the shellfish aquaculture
regulatory committee created in section 4 of this act as necessary to
serve as an oversight committee to formulate the guidance provided to
the sea grant program. The objective of the oversight committee, and
the resulting guidance provided to the sea grant program, is to ensure
that the research required under this section satisfies the planning,
permitting, and data management needs of the state, to assist in the
prioritization of research given limited funding, and to help identify
any research that is beneficial to complete other than what is listed
in subsection (5) of this section.

(5) To satisfy the minimum requirements of subsection (1) of this
section, the sea grant program shall review all scientific research
that is existing or in progress that examines the possible effect of
currently prevalent geoduck practices, on the natural environment, and
prioritize and conduct new studies as needed, to measure and assess the
following:

(a) The environmental effects of structures commonly used in the
aquaculture industry to protect juvenile geoducks from predation;

(b) The environmental effects of commercial harvesting of geoducks
from intertidal geoduck beds, focusing on current prevalent harvesting
techniques, including a review of the recovery rates for benthic
communities after harvest;

(c) The extent to which geoducks in standard aquaculture tracts

alter the ecological characteristics of overlying waters while the

2SHB 2220.SL p. 2
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tracts are submerged, including impacts on species diversity, and the
abundance of other benthic organisms;

(d) Baseline information regarding naturally existing parasites and
diseases in wild and cultured geoducks, including whether and to what
extent commercial intertidal geoduck aquaculture practices impact the
baseline;

(e) Genetic interactions Dbetween cultured and wild geoduck,
including measurements of differences between cultured geoducks and
wild geoducks in terms of genetics and reproductive status; and

(f) The impact of the use of sterile triploid geoducks and whether
triploid animals diminish the genetic interactions between wild and
cultured geoducks.

(6) If adequate funding is not made available for the completion of
all research required under this section, the sea grant program shall
consult with the shellfish aquaculture regulatory committee, wvia the
department of ecology, to prioritize which of the enumerated research
projects have the greatest cost/benefit ratio in terms of providing
information important for regulatory decisions; however, the study
identified in subsection (5) (b) of this section shall receive top
priority. The prioritization process may include the addition of any
new studies that may be appropriate in addition to, or in place of,
studies listed in this section.

(7) When appropriate, all research commissioned under this section
must address localized and cumulative effects of geoduck aguaculture.

(8) The sea grant program and the University of Washington are
prohibited from retaining greater than fifteen percent of any funding
provided to implement this section for administrative overhead or other
deductions not directly associated with conducting the research
required by this section.

(9) Individual commissioned contracts under this section may
address single or multiple components listed for study under this
section.

(10) All research commissioned under this section must be completed
and the results reported to the appropriate committees of the
legislature by December 1, 2013. In addition, the sea grant program
shall provide the appropriate committees of the legislature with annual
reports updating the status and progress of the ongoing studies that

are completed in advance of the 2013 deadline.
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NEW SECTION. Sec. 2. A new section is added to chapter 28B.20 RCW

to read as follows:

The geoduck agquaculture research account is created in the custody
of the state treasurer. All receipts from any legislative
appropriations, the aquaculture industry, or any other private or
public source directed to the account must be deposited in the account.
Expenditures from the account may only be used by the sea grant program
for the geoduck research projects identified by section 1 of this act.
Only the president of the University of Washington or the president's
designee may authorize expenditures from the account. The account is
subject to the allotment procedures under chapter 43.88 RCW, but an

appropriation is not required for expenditures.

Sec. 3. RCW 79.135.100 and 1984 c¢ 221 s 10 are each amended to
read as follows:

(1) TIf state-owned aquatic lands are wused for aquaculture
production or harvesting, rents and fees shall be established through
competitive bidding or negotiation.

(2) After an initial twenty-three acres are leased, the department

is prohibited from offering leases that would permit the intertidal

commercial aguaculture of geoducks on more than fifteen acres of state-

owned aguatic lands a year until December 1, 2014.

(3) Any intertidal leases entered into by the department for

geoduck aguaculture must be conditioned in such a way that the

department can engage in monitoring of the environmental impacts of the

lease's execution, without unreasconably diminishing the economic

viability of the lease, and that the lease tracts are eligible to be

made part of the studies conducted under section 1 of this act.

(4 The department must notify all abutting landowners and any

landowner within three hundred feet of the lands to be leased of the

intent of the department to lease any intertidal lands for the purposes

of geoduck aguaculture.

NEW SECTION. Sec. 4. (1) The shellfish aquaculture regulatory

committee is established to, consistent with this section, serve as an
advisory body to the department of ecology on regulatory processes and
approvals for all current and new shellfish aquaculture activities, and

the activities conducted pursuant to RCW 90.58.060, as the activities

28HB 2220.8L p. 4
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relate to shellfish. The shellfish aquaculture regulatory committee is
advisory in nature, and no vote or action of the committee may overrule
existing statutes, regulations, or local ordinances.

(2) The shellfish aquaculture regulatory committee shall develop
recommendations as to:

(a) A regulatory system or permit process for all current and new
shellfish aquaculture projects and activities that integrates all
applicable existing local, state, and federal regulations and 1is
efficient both for the regulators and the regulated; and

{b) Appropriate guidelines for geoduck aquaculture operations to be
included in shoreline master programs under section 5 of this act.
When developing the recommendations for guidelines under this
subsection, the committee must examine the following:

(1) Methods for quantifying and reducing marine litter; and

(ii) Possible landowner notification policies and requirements for
establishing new geoduck aquaculture farms.

(3) (a) The members of the shellfish aquaculture regulatory
committee shall be appointed by the director of the department of
ecology as follows:

(1) Two representatives of county government, one from a county
located on the Puget Sound, and one from a county located on the
Pacific Ocean;

(ii) Two individuals who are professionally engaged 1in the
commercial aquaculture of shellfish, one who owns or operates an
aquatic farm in Puget Sound, and one who owns or operates an aquatic
farm in state waters other than the Puget Sound;

(iii) Two representatives of organizations representing the
environmental community;

(iv) Two individuals who own shoreline property, one of which does
not have a commercial geoduck operation on his or her property and one
of which who does have a commercial geoduck operation on his or her
property; and

(v) One representative each from the following state agencies: The
department of ecology, the department of fish and wildlife, the
department of agriculture, and the department of natural resources.

(b) In addition to the other participants 1listed in this

subsection, the governor shall invite the full participation of two
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tribal governments, at least one of which 1is located within the
drainage of the Puget Sound.

(4) The department of ecology shall provide administrative and
clerical assistance to the shellfish aquaculture regulatory committee
and all agencies listed in subsection (3) of this section shall provide
technical assistance.

(5) Nonagency members of the shellfish aquaculture regulatory
committee will not be compensated, but are entitled to be reimbursed
for travel expenses in accordance with RCW 43.03.050 and 43.03.060.

(6) Any participation by a Native American tribe on the shellfish
aquaculture regulatory committee shall not, under any circumstances, be
viewed as an admission by the tribe that any of its activities, or
those of its members, are subject to any of the statutes, regulations,
ordinances, standards, or permit systems reviewed, considered, or
proposed by the committee.

(7) The shellfish aquaculture regulatory committee is authorized to
form technical advisory panels as needed and appoint to them members
not on the shellfish aquaculture regulatory committee.

(8) The department of ecology shall report the recommendations and
findings of the shellfish aquaculture regulatory committee to the
appropriate committees of the legislature by December 1, 2007, with a

further report, if necessary, by December 1, 2008.

NEW SECTION. Sec. 5. (1) The department of ecology shall develop,

by rule, guidelines for the appropriate siting and operation of geoduck
aquaculture operations to be included in any master program under this
section. The guidelines adopted under this section must be prepared
with the advice of the shellfish aquaculture regulatory committee
created in section 4 of this act, which shall serve as the advisory
committee for the development of the guidelines.

(2) The guidelines required under this section must be filed for
public review and comment no later than six months after the delivery
of the final report by the shellfish aquaculture regulatory committee
created in section 4 of this act.

(3) The department of ecology shall update the guidelines required
under this section, as necessary, after the completion of the geoduck
research by the sea grant program at the University of Washington

reqguired under section 1 of this act.

2SHB 2220.SL p. 6
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Sec. 6. RCW 77.115.040 and 1993 sp.s. ¢ 2 s 58 are each amended to
read as follows:
(1) All aguatic farmers, as defined in RCW 15.85.020, shall

register with the department. The director shall assign each aguatic

farm a unigque registration number and develop and maintain in an

electronic database a registration list of all agquaculture farms. The

department shall establish procedures to annually update the agquatic

farmer information contained in the registration list. The department

shall coordinate with the department of health using shellfish growing

area certification data when updating the registration list.

(2) Registered aquaculture farms shall provide the department
( (produetion—statistieal—data)) with the following information:

(a) The name of the aquatic farmer;

(b) The address of the aguatic farmer;

(c) Contact information such as telephone, fax, web site, and email

address, if available;

(d) The number and location of acres under cultivation, including

a map displaving the location of the cultivated acres;

(e) The name of the landowner of the property being cultivated or

otherwise used in the aguatic farming operation;

(f) The private sector cultured aquatic product being propagated,

farmed, or cultivated; and

(q) Statistical production data.

(3) The state veterinarian shall be provided with registration and

statistical data by the department.

Passed by the House April 20, 2007.

Passed by the Senate April 20, 2007.

Approved by the Governor April 27, 2007.

Filed in Office of Secretary of State April 30, 2007.
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Commercial Licenses

and fish for or possess anadromous salmon without the
licenses required by this chapter. {1983 Ist ex.s. ¢ 46 §
99.]

75.25.160 Salmon angling licenses and razor clam li-
censes Penalties. A person who violates a provision
of this chapter or who knowingly falsifies information
required for the issuance of a salmon angling license or
razor clam license is guilty of a misdemeanor and is
subject to the penalties provided in chapter 9A.20 RCW.
(1983 Ist ex.s. ¢ 46 § 100; 1977 ex.s. ¢ 327 § 16. Form-
erly RCW 75.28.660.]

Declaration of state policy——Severability——Effective date—
1977 ex.s. ¢ 327: See notes following RCW 75.25.100.

Chapter 75.28

COMMERCIAL LICENSES
(Formerly: Licenses)

Sections

75.28.010  Commercial licenses and permits required.

75.28.012 Licensing districts——Created.

75.28.014  Application deadlines for commercial salmon fishing li-
censes and Columbia river smelt licenses.

75.28.020  Qualifications for commercial licenses——Reciprocity
with Oregon in concurrent waters of Columbia River.

75.28.030  Application for commercial licenses.

75.28.035 Application for commercial licenses——Vessel registra-
tion, license decals——Additional operator——
Transfer or replacement.

75.28.040  Expiration and renewal of commercial licenses.

75.28.060 Licenses transferable——Determination of fee for gear
operated by nonresident.

75.28.070 Display of license——Clam or oyster farm, oyster re-
serve, wholesale fish dealer.

75.28.081 Personal commercial fishing license——Salmon and
Columbia river smelt.

75.28.095 Charter boat license——Fee——"Charter boat" de-
fined——Restrictions on commercial fishing.

75.28.110 Commercial salmon fishing licenses--—Gear——Fees.

75.28.113 Salmon delivery permit——Fee——Revocation.

75.28.116  Salmon single delivery permit——Fee (as amended by
1983 ¢ 297).

75.28.116 Salmon single delivery permit——Fee (as amended by
1981 st ex.s. ¢ 46).

75.28.120  Commercial fishing licenses for food fish other than
salmon——Gear——Fees.

75.28.123 Columbia river sturgeon endorsement required——Fees.

75.28.125 Delivery permit for shellfish and food fish other than
salmon——Fee.

75.28.130  Commercial shellfish licenses——Gear——Fec.

75.28.134 Hood Canal shrimp endorsement——Fee——Limita-
tion on shrimp pots.

75.28.140  Commercial fishing licenses for shellfish and food fish
other than salmon——Fees.

75.28.255  Commercial fishing licenses for specified species—
Columbia river smelt——Carp——Fces.

75.28.265 Commercial cultivation of food fish and shellfish——
Aquaculture permits and licenses——Fee——
Exemption.

75.28.280 Clam farm license——Oyster farm license——Me-
chanical harvester license——Fees.

75.28.282 Clam farm license, oyster farm license——Required.

75.28.285 Commercial razor clam license——Fees.

75.28.287 Geoduck tract license Geoduck diver license——
Fees.

75.28.290 Oyster reserve licensc——Fee.

75.28.300 Wholesale fish dealer's license——Fee.

75.28.350 Fish buyer's license——Fee.

75.28.370 Branch plant license——Fee.

(1983 Ed.)

75.28.014

75.28.690 Deckhand license——Fee——Sale of salmon roe by

charter boat deckhands——Conditions.

75.28.010 Commercial licenses and permits required.
(1) Except as otherwise provided by this title, a license
or permit issued by the director is required to:

(a) Commercially fish for or take food fish or
shellfish;

(b) Deliver food fish or shellfish taken in offshore
waters;

(c) Operate a charter boat;

(d) Operate a commercial food fish or shellfish farm;
or

(e) Engage in processing or wholesaling food fish or
shellfish,

(2) It is unlawful to engage in the activities described
in subsection (1) of this section without having in pos-
session the licenses or permits required by this title.
(1983 Ist ex.s. c 46 § 101; 1959 ¢ 309 § 2; 1955¢ 12 §
75.28.010. Prior: 1949 ¢ 112 § 73; Rem. Supp. 1949 §
5780-511.]

75.28.012 Licensing districts——Created. The fol-
lowing licensing districts are created:

(1) The Puget Sound licensing district includes waters
of the Strait of Juan de Fuca, Georgia Strait, Puget
Sound and all bays, inlets, canals, coves, sounds and es-
tuaries lying easterly and southerly of the international
boundary line and a line at the entrance to the Strait of
Juan de Fuca projected northerly from Cape Flattery to
the lighthouse on Tatoosh Island and then to Bonilla
Point on Vancouver Island.

(2) The Grays Harbor-Columbia river licensing dis-
trict includes waters of Grays Harbor and tributary es-
tuaries lying easterly of a line projected northerly from
Point Chehalis Light to Point Brown and those waters of
the Columbia river and tributary sloughs and estuaries
easterly of a line at the entrance to the Columbia river
projected southerly from the most westerly point of the
North jetty to the most westerly point of the South jetty.

(3) The Willapa Bay-Columbia river licensing district
includes waters of Willapa Bay and tributary estuaries
and easterly of a line projected northerly from Leadbet-
ter Point to Cape Shoalwater Light and those waters of
the Columbia river and tributary sloughs described in
subsection (2) of this section. [1983 Ist ex.s. ¢ 46 § 102;
1971 ex.s. ¢ 283 § 2, 1957c 171 § 1.]

Effective dates——1971 ex.s. ¢ 283: See notc following RCW
75.28.113.

75.28.014 Application deadlines for commercial
salmon fishing licenses and Columbia river smelt licenses.
(1) An applicant for a commercial salmon fishing license
shall submit a license application in accordance with this
subsection.

(a) If an application is postmarked or personally
delivered to the department in Olympia by April 15th of
the license year, it shall be accompanied by the pre-
scribed license fee.

(b) If an application is postmarked or personally
delivered to the department in Olympia after April 15th

[Title 75 RCW—p 19]



75.28.014

of the license year, it shall be accompanied by the pre-
scribed license fee and a late application fee of two hun-
dred dollars.

(2) Columbia River smelt license applications accom-
panied by the license fee shall be made in person or
postmarked by January 10 of the license year. [1983 Ist
ex.s. ¢ 46 § 103; 1981 ¢ 201 § 1; 1965 ex.s. ¢ 57 § I;
1959 ¢ 309 § 4; 1957 ¢ 171 § 3.]

75.28.020 Qualifications for commercial licenses——
Reciprocity with Oregon in concurrent waters of
Columbia River. (1) The department may only issue a
commercial license to a person who is sixteen years of
age or older and who is a citizen and a bona fide resi-
dent of the United States. The deckhand license required
by RCW 75.28.690 may be issued to persons under six-
teen years of age. The department may only issue a
commercial license to a corporation if it is authorized to
do business in this state. A valid Oregon license which is
comparable to a license under this title is valid in the
concurrent waters of the Columbia River if the state of
Oregon recognizes as valid the comparable Washington
license. [1983 1st ex.s. c 46 § 104; 1963 ¢ 171 § 1; 1955
c 12 § 75.28.020. Prior: 1953 ¢ 207 § 9; 1949 ¢ 112 §
63; Rem. Supp. 1949 § 5780-501.]

75.28.030 Application for commercial licenses. Ex-
cept as otherwise provided in this title, the director shall
issue commercial licenses and permits to a qualified per-
son, upon the receipt of an application accompanied by
the required fee. Applications shall be submitted on
forms provided by the department. Applicants for com-
mercial licenses and permits shall indicate at the time of
application the species of food fish or shellfish they in-
tend to take and the type of gear they intend to use.
[1983 1st ex.s. c 46 § 105; 1959 ¢ 309 § 7, 1955¢ 12 §
75.28.030. Prior: 1953 ¢ 207 § 2; 1949 ¢ 112 § 65; Rem.
Supp. 1949 § 5780-503.]

75.28.035 Application for commercial licenses
Vessel registration, license decals Additional opera-
tor Transfer or replacement. An application for issu-
ance or renewal of a commercial fishing license or
permit shall contain the name and address of the vessel
owner, the name and address of the vessel operator, the
name and number of the vessel, a description of the ves-
sel and fishing gear to be carried on the vessel, and other
information required by the department.

At the time of issuance of a commercial fishing li-
cense or permit the director shall furnish the licensee
with a vessel registration and two license decals.

Vessel registrations and license and permit decals is-
sued by the director shall be displayed as provided by
rule of the director.

A commercial fishing license or permit is not valid if
the vessel is operated by a person other than the opera-
tor listed on the license or permit. The director may au-
thorize additional operators for the license or permit.
The fee for an additional operator is ten dollars.

The vessel owner shall notify the director on forms
provided by the department of changes of ownership or

[Title 7S RCW—p 20|
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operator and a new license or permit shall be issued
upon payment of a fee of ten dollars.

A defaced, mutilated, or lost license or license decal
shall be replaced immediately. The replacement fee is
two dollars. [1983 1st ex.s. ¢ 46 § 107; 1959 ¢ 309 § 9;
1955 ¢ 12 § 75.28.100. Prior: 1951 ¢ 271 § 8; 1949 c 112
§ 68; Rem. Supp. 1949 § 5780-506. Formerly RCW
75.28.100.]

75.28.040 Expiration and renewal of commercial li-
censes. Commercial licenses and permits expire at mid-
night on December 31st following their issuance and in
accordance with this title may be renewed annually upon
application and payment of the prescribed license fees.
[1983 Ist ex.s. c 46 § 108; 1955 ¢ 212 § 2; 1955¢ 12 §
75.28.040. Prior: 1949 ¢ 112 § 64; Rem. Supp. 1949 §
5780-502.]

75.28.060 Licenses transferable——Determination of
fee for gear operated by nonresident. Except as otherwise
provided in this title, commercial fishing licenses are
transferable. It is unlawful for a license to be operated
by a person other than the person listed as operator on
the license. Fishing gear operated by a nonresident shall
be licensed as nonresident gear. If a commercial license
is transferred from a resident to a nonresident, the
transferee shall pay the difference between the resident
and nonresident license fees at the time of transfer.
[1983 Ist ex.s. ¢ 46 § 109; 1971 ex.s. ¢ 283 § 4; 1965
ex.s.c 30§ 1, 1959 ¢309§ 8;,1955¢c212§3;1955¢c 12
§ 75.28.060. Prior: 1951 ¢ 271 § 5; 1949 c 112 § 74,
part; Rem. Supp. 1949 § 5780-512, part.]

1971 ex.s. ¢ 283: Sec note following RCW

Effective dates.
75.28.113.

75.28.070 Display of license Clam or oyster
farm, oyster reserve, wholesale fish dealer. Clam or oys-
ter farm, oyster reserve, and wholesale fish dealer li-
censes shall be displayed at the business premises of the
licensee. [1983 Ist ex.s. c 46 § 110; 1955 ¢ 12 § 75.28-
.070. Prior; 1949 ¢ 112 § 74, part; Rem. Supp. 1949 §
5780-512, part.]

75.28.081 Personal commercial fishing license—
Salmon and Columbia river smelt. A personal commer-
cial fishing license is required for a person who takes or
assists in taking any salmon while on board a troll vessel
licensed under RCW 75.28.110(1)(c) or 75.28.113.

A personal commercial fishing license is required for a
person who takes or assists in taking Columbia river
smelt (Thaleichthys pacificus) under a Columbia river
smelt license.

The annual license fee is ten dollars for a resident and
twenty dollars for a nonresident.

The personal license shall be carried on the person
while engaged in the taking of salmon or Columbia river
smelt. [1983 1st ex.s. c 46 § 111; 1975-'76 2nd ex.s. ¢
40 § 2; 1971 ex.s. ¢ 283 § 14)]

Effective date——1975-'76 2nd ex.s. ¢ 40: "This 1976 amendatory
act shall be effective January 1, 1977." [1975-'76 2nd exs. c 40 § 4.]

(1983 Ed.)
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Effective dates——1971 ex.s. ¢ 2B3: See note following RCW
75.28.113.

75.28.095 Charter boat license——Fee——"Chbarter
boat" defined——Restrictions on commercial fishing. (1)
A charter boat license is required for a vessel to be op-
erated as a charter boat from which food fish are taken
for personal use. The annual license fees are:

Species Resident Nonresident
Fee Fee
(a) Food fish other
than salmon $100 $200
(b) Salmon and
other food fish $200 $200

(2) "Charter boat" means a vessel from which persons
may, for a fee, fish for food fish, and which delivers food
fish taken from offshore waters into state ports or from
state waters into United States ports. "Charter boat"
does not mean:

(a) Vessels not generally engaged in charter boat
fishing which are under private lease or charter and op-
erated by the lessee for the lessee's personal recreational
enjoyment; or

(b) Vessels used by guides for clients fishing for
salmon for personal use in freshwater rivers, streams,
and lakes, other than Lake Washington or that part of
the Columbia River below the bridge at Longview.

(3) A vessel shall not engage in both charter or sports
fishing and commercial fishing on the same day. A ves-
sel may be licensed for both charter boat fishing and for
commercial fishing at the same time. The license or de-
livery permit allowing the activity not being engaged in
shall be deposited with the fisheries patrol officer for
that area or an agent designated by the director. [1983
Ist ex.s. c 46 § 112; 1979 ¢ 60 § 1; 1977 exs. ¢ 327 § 5
1971 ex.s.c 283 § 15; 1969 c 90 § 1.]

Severability 1979 ¢ 60: "If any provision of this act or its appli-
cation to any person or circumstance is held invalid, the remainder of
the act or the application of the provision to other persons or circum-
stances is not affected.” [1979 ¢ 60 § 4.]

Legislative intent——Funding of salmon enhancement facilities
Use of license fees——1977 ex.s. ¢ 327: See note following RCW
75.48.120.

Severability——Effective date——1977 ex.s. ¢ 327: See notes fol-
lowing RCW 75.25.100.

Effective dates——1971 ex.s. ¢ 283: See note following RCW
75.28.113,

Limitation on issuance of salmon charter boat licenses: RCW

75.30.065.

Salmon charter boats——Angler permit required: RCW 75.30.070.

75.28.110 Commercial salmon fishing licenses
Gear Fees. (1) The following commercial salmon
fishing licenses are required for the licensee to use the
specified gear to fish for salmon and other food fish in
state waters. The annual license fees are:

Gear Resident Nonresident
Fee Fee
(a) Purse seine $300 $600
(b) Gill net $200 $400
(1983 Ed.)

75.28.116
(c) Troll $200 $400
(d) Reef net $200 $400

(2) Holders of commercial salmon fishing licenses
may retain incidentally caught food fish other than
salmon, subject to rules of the director.

(3) A salmon troll license includes a salmon delivery
permit,

(4) A separate gill net license is required to fish for
salmon in each of the licensing districts established in
RCW 75.28.012. [1983 Ist ex.s. c 46 § 113; 1965 ex.s. ¢
73§ 2, 1959 ¢ 309 § 10; 1955 ¢ 12 § 75.28.110. Prior:
1951 ¢ 271 § 9; 1949 ¢ 112 § 69(1); Rem. Supp. 1949 §
5780-507(1).]

Legislative intent——Funding of salmon enhancement facilities—

Use of license fees: Sce note following RCW 75.48.120.

Limitations on issuance of commercial salmon fishing licenses: RCW
75.30.120.

75.28.113 Salmon delivery permit Fee——Revo-
cation. (1) A person operating a commercial fishing ves-
sel used in taking salmon in offshore waters and
delivering the salmon to a place or port in the state shall
obtain a salmon delivery permit from the director. The
annual fee for a salmon delivery permit is two hundred
dollars. Persons operating fishing vessels licensed under
RCW 75.28.125 may apply the delivery permit fee of
ten dollars against the salmon delivery permit fee.

(2) If the director determines that the operation of a
vessel under a salmon delivery permit results in the de-
pletion or destruction of the state's salmon resource or
the delivery into this state of salmon products prohibited
by law, the director may revoke the permit. [1983 Ist
ex.s. c 46 § 115, 1977 ex.s. ¢ 327 § 3; 1971 ex.s. c 283 §
1; 1955 ¢ 12 § 75.18.080. Prior; 1953 ¢ 147 § 9. Form-
erly RCW 75.18.080.]

Legislative intent——Funding of salmon enhancement facilities——
Use of license fees——1977 ex.s. ¢ 327: Sec note following RCW
75.48.120.

Severability——Effective date——1977 ex.s. ¢ 327: See notes fol-
lowing RCW 75.25.100.

Effective dates——1971 ex.s. ¢ 283: "The provisions of this 1971
amendatory acl are necessary for the immediate preservation of the
public peace, health and safety, the support of the state government
and its existing public institutions, and shall take effect immediately.
The provisions of sections 1 to 10 inclusive of this 1971 amendatory
act shall take effect on January 1, 1972." [1971 exs. ¢ 283 § 16.]

Limitations on issuance of salmon delivery permits: RCW 75.30.120.

75.28.116 Salmon single delivery permit——Fee (as amended by
1983 ¢ 297). A commercial fishing vessel not qualified for a license or
permit under *RCW 75.28.455 shall not land salmon in the state of
Washington unless, as determined by the director or his designee on a
case-by—case basis, a bona fide emergency exists. In such an emer-
gency situation, the vessel owner shall obtain a single delivery vessel |
delivery permit. The fee for such permit shall be one hundred dollars.
[1983 ¢ 297 § 1; 1977 exs. ¢ 327 § 4; 1974 exs. ¢ 184 § 3. Formerly
RCW 75.28.460.)

*Reviser's note: RCW 75.28.455 was recodified as RCW 75.30.120
by 1983 Ist ex.s. ¢ 46.

75.28.116 Salmon single delivery permit——Fee (as amended by
1983 Ist ex.s. ¢ 46). The owner of a commercial salmon fishing vessel
which is not qualified for a license or permit under RCW 75.30.120 is
required to obtain a salmon single delivery permit in order to make one
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landing of salmon taken in offshore waters. The permit fee is one hun-
dred dollars for residents and nonresidents. [1983 Ist ex.s. c 46 § 116;
1977 ex.s. ¢ 327 § 4; 1974 ex.s. ¢ 184 § 3. Formerly RCW 75.28.460.]

Reviser's note: RCW 75.28.116 was amended twice during the 1983
sessions of the legislature, each without reference to the other.

For rule of construction concerning sections amended more than
once at any session of the same legislature, see RCW 1.12.025.

Legislative intent: Funding of salmon enbancement facilities—
Use of license fees——1977 ex.s. ¢ 327: See note following RCW
75.48.120.

Severability——Effective date——1977 ex.s, ¢ 327: See notes fol-
lowing RCW 75.25.100.

Legislative intent——Severability——1974 ex.s. ¢ 184: Sec notes
following RCW 75.30.120.

75.28.120 Commercial fishing licenses for food fish
other than salmon Gear——Fees. The following
commercial fishing licenses are required for the licensee
to use the specified gear to fish for food fish other than
salmon in state waters. The annual license fees are:

Gear Resident Nonresident
Fee Fee
(1) Jig $27.50 $55
(2) Setline $35 $70
(3) Set net $35 $70
(4) Drag seine $45 $70
(5) Gill net $200 $400
(6) Purse seine $300 $600
(7) Troll $27.50 §55
(8) Bottom fish pots $35 $60
Each pot over 100 $0.25 $0.50
(9) Lampara $57.50 $115
(10) Dip bag net $27.50 $55
(11) Brush weir $85 $160

[1983 st ex.s. c 46 § 117; 1965 ex.s. ¢ 73 § 3; 1959 ¢
309 § 11; 1955 ¢ 12 § 75.28.120. Prior: 1951 ¢ 271 § 10;
1949 ¢ 112 § 69(2); Rem. Supp. 1949 § 5780-507(2).]

Limitation on commercial herring fishing: RCW 75,30.140.

75.28.123 Columbia river sturgeon endorsement re-
quired——Fees. In addition to a set line license, a
Columbia river sturgeon endorsement is required to take
sturgeon commercially with set lines in the waters of the
Columbia river or its tributaries. The annual endorse-
ment fee is two hundred dollars for residents and four
hundred dollars for nonresidents. [1983 ¢ 300 § 2.]

Director to pursue elimination of set line sturgeon fishing——1983 ¢
300: "In an effort to enhance recreational opportunity and improve
management of the resource, the director shall pursue the climination
of set line fishing for sturgeon through the Columbia river compact,
RCW 75.40.010." [1983 ¢ 300 § 1.]

Effective date——1983 ¢ 300: "This act shall take effect on January
1, 1984." [1983 ¢ 300 § 3.]

75.28.125 Delivery permit for shellfish and food fish
other than salmon——Fee. A delivery permit is required
to deliver shellfish or food fish other than salmon taken
in offshore waters to a port in the state. The annual
permit fee is ten dollars for residents and twenty dollars
for nonresidents. A permittee under RCW 75.28.113
(salmon delivery permit) is not required to obtain a de-
livery permit under this section. [1983 Ist exs. ¢ 46 §
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119; 1971 ex.s. ¢ 283 § 5; 1965 ex.s. ¢ 73 § 1; 1959 ¢
309 § 5. Formerly RCW 75.28.085.]

Effective dates——1971 ex.s. ¢ 283: See note following RCW
75.28.113.

75.28.130  Commercial shellfish licenses——
Gear Fee. The following commercial fishing licenses
are required for the licensee to use the specified gear to
fish for shellfish in state waters, The annual license fees
are:

Gear Resident Nonresident
Fee Fee
(1) Ring net $27.50 $45
(2) Shellfish pots
(excluding crab) 335 $60
Each pot over 100 $0.25 $0.50
(3) Crab pots $35 $60
Each pot over 100 $0.25 $0.50
(4) Shellfish diver
(excluding clams) $27.50 555

[1983 1ist ex.s. c 46 § 120; 1977 ex.s. ¢ 327 § 6; 1971
ex.s. ¢ 283 § 7, 1965 ex.s. ¢ 73 § 4; 1959 c 309 § 12;
1955 ¢ 12 § 75.28.130. Prior: 1951 ¢ 271 § 11; 1949 ¢
112 § 69(3); Rem. Supp. 1949 § 5780-507(3).]

Severability——Effective date——1977 ex.s. ¢ 327: Sec notes fol-
lowing RCW 75.25.100.

Effective dates——1971 ex.s. ¢ 283: See note following RCW
75.28.113.

Puget Sound crab license endorsement: RCW 75.30.130.

75.28.134 Hood Canal shrimp endorsement
Fee——Limitation on shrimp pots. (1) In addition to a
shellfish pot license, a Hood Canal shrimp endorsement
is required to take shrimp commercially in that portion
of Hood Canal lying south of the Hood Canal floating
bridge. The annual endorsement fee is one hundred
sixty—-five dollars for a resident and three hundred forty
dollars for a nonresident. ‘

{2) Not more than fifty shrimp pots may be used
while commercially fishing for shrimp in that portion of
Hood Canal lying south of the Hood Canal floating
bridge. [1983 Ist ex.s. c 31 § 2.]

Effective date——1983 Ist ex.s. ¢ 31: See note following RCW
75.25.015.

Recreational Hood Canal shrimp license: RCW 75.25.015.

75.28.140 Commercial fishing licenses for shellfish
and food fish other than salmon Fees. The following
commercial fishing licenses are required for the licensee
to use the specified gear to fish for shellfish and food
fish other than salmon in state waters. The annual li-
cense fees are:

Gear Resident Nonresident
Fee Fee
Trawl $87.50 $135.00

[1983 1st ex.s. c 46 § 121; 1977 ex.s. ¢ 327 § 7, 1971
ex.s. c 283 § 8; 1965 ex.s. ¢ 73 § 5; 1959 c 309 § 13;
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1955 ¢ 12 § 75.28.140. Prior: 1951 c 271 § 12; 1949 ¢
112 § 69(4); Rem. Supp. 1949 § 5780-507(4).]

Severability——Effective date——1977 ex.s. ¢ 327: See notes fol-
lowing RCW 75.25.100.

Effective dates——1971 ex.s. ¢ 283: Scc note following RCW
75.28.113.

75.28.255 Commercial fishing licenses for specified
species——Columbia river smelt——Carp——Fees. The
following commercial fishing licenses are required for
the licensee to fish for the specified species in state wa-
ters with gear authorized by rule of the director. The
annual license fees are:

] Resident Nonresident
Species Fee Fee
(1) Columbia River smelt 3200 $200
(2) Carp $5 $5

[1983 1st ex.s. c 46 § 122; 1955 ¢ 212 § 5.]

75.28.265 Commercial cultivation of food fish and
shellfish———Aquaculture permits and licenses—
Fee——Exemption. (1) The director may authorize by
an aquaculture permit the commercial cultivation of
food fish or shellfish, subject to rules of the director.
Cultivation includes all aspects of breeding, obtaining
eggs or young of, raising, preparing for consumption or
for market, and marketing of the food fish or shellfish.

(2) In addition to an aquaculture permit, a license is
required to operate an aquaculture farm. The annual fee
for an aquaculture license is one hundred dollars. A sep-
arate license is required for each county in which com-
mercial cultivation is undertaken by the same person.

(3) Licensed clam farms, oyster farms, and geoduck
tracts are exempt from this section. (1983 Ist ex.s. c 46
§ 124; 1971 ¢ 35 § 2. Formerly RCW 75.16.100.]

75.28.280 Clam farm license Oyster farm li-
cense——Mechanical barvester license——Fees. (1) A
clam farm license is required for the licensee to operate
a commercial clam farm of one or more tracts of lands
on tidelands or beds of navigable waters. The annual li-
cense fee is fifteen dollars for residents and nonresidents.

A clam farm license is not required for subtidal geo-
duck tracts for which licenses have been obtained under
RCW 75.28.287.

(2) An oyster farm license is required for the licensee
to operate a commercial oyster farm on tidelands or beds
of navigable waters. The annual license fee is fifteen
dollars for residents and nonresidents.

(3) Separate clam farm and oyster farm licenses are
required for each of the following districts as defined by
rule of the director: Northern Puget Sound district,
southern Puget Sound district, Grays Harbor district,
and Willapa Harbor district.

(4) A mechanical harvester license is required to op-
erate a mechanical or hydraulic device for commercially
harvesting clams, other than geoduck clams, on a clam
farm. The annual license fee is three hundred dollars for
residents and nonresidents. [1983 1st ex.s. ¢ 46 § 125;
1979 ex.s. c 141 § 3; 1969 ex.s. ¢ 253 § 3; 1955 ¢ 212 §

(1983 Ed.)
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8; 1955 c 12 § 75.28.280. Prior: 1951 ¢ 271 § 26; 1949 ¢
112 § 70; Rem. Supp. 1949 § 5780-508.]

Construction——Severability——1969 ex.s. ¢ 253: See notes follow-
ing RCW 75.24.100.

75.28.282 Clam farm license, oyster farm li-
cense Required. Clam farm licenses or oyster farm
licenses as provided in RCW 75.28.280 are required of:

(1) A person owning an oyster or clam farm; or

(2) A clam or oyster farm lessee operating an oyster
or clam farm when the owner does not receive clams or
oysters from the farm as total or partial consideration
for the lease. [1983 Ist ex.s. c 46 § 126; 1955 c 212 §
10.]

75.28.285 Commercial razor clam license——Fees.
A commercial razor clam license is required to dig razor
clams commercially from state waters or beaches. The
annual license fee is fifty dollars for residents and one
hundred dollars for nonresidents. [1983 Ist ex.s. c 46 §
127; 1983 Ist ex.s. ¢ 31 § 3; 1965 ex.s.c 27 § 1; 1955 ¢
12 § 75.28.285. Prior: 1951 c 271 § 44]]

Reviser's note: This section was amended by 1983 Istex.s.c 31 § 3
and 1983 Ist ex.s. ¢ 46 § 127, each without reference to the other.
Both amendments are incorporated in the publication of this section
pursuant to RCW 1.12,025(2). For rule of construction, sece RCW
1.12.025(1).

Effective date——1983 1st ex.s. ¢ 31: See note following RCW
75.25.015.

75.28.287 Geoduck tract license——Geoduck diver
license Fees. (1) A geoduck tract license is required
for the commercial harvest of geoducks from each sub-
tidal tract for which harvest rights have been granted by
the department of natural resources. The annual license
fee is one hundred dollars for residents and nonresidents.

(2) Every diver engaged in the commercial harvest of
geoduck or other clams shall obtain a nontransferable
geoduck diver license. The annual license fee is fifty
dollars for residents and nonresidents. [1983 Ist ex.s. ¢
46 § 130; 1979 ex.s. c 141 § 4; 1969 ex.s. ¢ 253 § 4.]

Constructio-——Severability——1969 ex.s. ¢ 253: Sec notes follow-
ing RCW 75.24.100.

Designation of aquatic lands for geoduck harvesting: RCW 79.96.085.

Geoducks, harvesting for commercial purposes——License: RCW
75.24.100.

75.28.290 Opyster reserve license——Fee. An oyster
reserve license is required for the commercial taking of
shellfish from state oyster reserves. The annual license
fee is fifteen dollars for residents and nonresidents.
{1983 Ist ex.s. c 46 § 131; 1969 ex.s. c 91 § 2; 1955 ¢ 12
§ 75.28.290. Prior: 1951 ¢ 271 § 27; 1949 ¢ 112 § 71,
Rem. Supp. 1949 § 5780-509.]

75.28.300 Wholesale fish dealer's license——Fee. A
wholesale fish dealer's license is required for:

(1) A business in the state to engage in the commer-
cial processing of food fish or shellfish, including custom
canning or processing of persona! use food fish or
shellfish.

[Title 75 RCW—p 23]
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(2) A business in the state to engage in the wholesale
selling, buying, or brokering of food fish or shellfish. A
wholesale fish dealer's license is not required of those
businesses which buy exclusively from Washington li-
censed wholesale dealers and sell solely at retail.

(3) Fishermen or aquaculturists who land and sell
their catch or harvest in the state to anyone other than a
licensed wholesale dealer within or outside the state.

(4) A business to engage in the commercial manufac-
ture or preparation of fertilizer, oil, meal, caviar, fish
bait, or other byproducts from food fish or shellfish.

The annual license fee is thirty—seven dollars and fifty
cents. A wholesale fish dealer's license is not required
for persons buying or selling oyster seed for transplant.
[1983 Ist ex.s. c 46 § 132; 1979 c 66 § 1; 1965 ex.s. ¢ 28
§1;1955¢ 212§ 11;1955¢c 12 § 75.28.300. Prior: 1951
c 271 § 28; 1949 ¢ 112 § 72(1); Rem. Supp. 1949 §
5780-510(1).]

75.28.350 Fish buyer's license——Fee. A fish buy-
er's license is required of a person engaged in this state
as a representative of a wholesale fish dealer. The an-
nual license fee is seven dollars and fifty cents.

The fish buyer's license shall be carried on the person
of the licensee.

As used in this section, "fish buyer" means an indi-
vidual who purchases food fish or shellfish at a place
other than his employer's business premises, and who
buys for only one wholesale fish dealer. An individual
who buys for two or more persons, is required to be li-
censed as a wholesale fish dealer. [1983 1st ex.s. ¢ 46 §
133; 1965 ex.s. ¢ 29 § 1, 1955 ¢ 12 § 75.28.350. Prior:
1951 ¢ 271 § 31; 1949 ¢ 112 § 72(6); Rem. Supp. 1949
§ 5780-510(6).]

75.28.370 Branch plant license——Fee. A branch
plant license is required for each branch plant of a busi-
ness licensed as a wholesale fish dealer having more than
one place of business in the state. One place of business
shall be designated as headquarters and a license is re-
quired for every other place of business. A branch plant
license shall be displayed on the business premises of the
branch plant. The annual license fee is seven dollars and
fifty cents. [1983 Ist ex.s. ¢ 46 § 134; 1979 c 66 § 2,
1955 ¢ 12 § 75.28.370. Prior: 1953 ¢ 207 § 15; 1951 ¢
271§ 33; 1949 ¢ 112 § 72(8); Rem. Supp. 1949 § 5780-
510(8).]

75.28.690 Deckhand license——Fee——Sale of
salmon roe by charter boat deckhands——Conditions.
(1) A deckhand license is required for a crew member
on a licensed salmon charter boat to sell salmon roe as
provided in subsection (2) of this section. The annual li-
cense fee is ten dollars. .

(2) A deckhand on a licensed salmon charter boat
may sell salmon roe taken from fish caught for personal
use, subject to rules of the director and the following
conditions:

(a) The salmon is taken while fishing on the charter
boat;

[Title 7S RCW —p 24]

Title 75 RCW: Food Fish and Shellfish

(b) The roe is the property of the angler until the roe
is given to the deckhand. The charter boat's passengers
are notified of this fact by the deckhand;

(c) The roe is sold to a licensed wholesale dealer; and

(d) The deckhand is licensed as provided in subsection
(1) of this section and has the license in possession
whenever salmon roe is sold. [1983 Ist ex.s. c 46 § 137,
1981 ¢ 227 § 2.]

Chapter 75.30

LICENSE LIMITATION PROGRAMS
(Formerly: Salmon charter boat licensing limitations)

Sections

75.30.050 Advisory review boards.

75.30.060 Administrative review of department's decision——
Hearing——Procedures.

75.30.065 Salmon charter boats——Limitation on issuance of li-
censes Renewal——Transfer.

75.30.070 Salmon charter boats——Angler permit required.

75.30.090 Salmon charter boats——Angler permit——Number of
anglers.

75.30.100 Salmon charter boats——Angler permit——Total num-
ber of anglers limited——Permit transfer.

75.30.120 Commercial salmon fishing licenses and delivery per-
mits: Limitations on issuance——Waiver of land-
ing requirement——Transfer.

75.30.130 Puget Sound commercial crab fishing——Limitations
on license endorsements——Qualifications.

75.30.140 Commercial herring fishing——Herring validation re-

Limitations on issuance.

quired

75.30.050 Advisory review boards. (1) The director
shall appoint three-member advisory review boards to
hear cases as provided in RCW 75.30.060. Members
shall be from:

(a) The salmon charter boat fishing industry in cases
involving salmon charter boat licenses or angler permits;

(b) The commercial salmon fishing industry in cases
involving commercial salmon licenses;

(c) The commercial crab fishing industry in cases in-
volving Puget Sound crab license endorsements; and

(d) The commercial herring fishery in cases involving
herring validations.

(2) Members shall serve at the discretion of the di-
rector and shall be reimbursed for travel expenses as
provided in RCW 43.03.050 and 43.03.060. [1983 Ist
ex.s. c 46 § 138; 1977 ex.s. ¢ 106 § 5.]

Legislative findings——Severability——1977 ex.s. ¢ 106: See notes
following RCW 75.30.065.

75.30.060 Administrative review of department's de-
cision Hearing Procedures. A person aggrieved
by a decision of the department under this chapter may
request administrative review under the informal proce-
dure established by this section.

In an informal hearing before a review board, the
rules of evidence do not apply. A record of the proceed-
ing shall be kept as provided by chapter 34.04 RCW,
After hearing the case the review board shall notify in
writing the director and the initiating party whether the
review board agrees or disagrees with the department's
decision and the reasons for the board's findings. Upon
receipt of the board's findings the director may order

(1983 Ed))
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SENATE BILL 5124

AS AMENDED BY THE HOUSE
Passed Legislature - 1993 Regular Session
State of Washington 53rd Legislature 1993 Regular Session

By Senators Owen, Snyder, Haugen, Spanel, Sellar, Oke, Amondson and
Erwin; by request of Department of Fisheries

Read first time 01/14/93. Referred to Committee on Natural Resources.

AN ACT Relating to commercial fishing licenses; amending RCW
75.28.010, 75.28.014, 75.28.020, 75.28.030, 75.28.040, 75.28.110,
75.28.113, 75.28.116, 75.28.120, 75.28.125, 75.28.130, 75.28.280,
75.28.290, 75.28.6%90, 75.28.287, 75.28.710, 75.30.050, 75.30.065,
75.30.070, 75.30.0%0, 75.30.100, 75.30.120, 75.30.125, 75.30.130,
75.30.140, 75.28.235, 75.28.245, 75.30.160, 75.30.170, 75.30.180,
75.30.210, 75.30.220, 75.30.240, 75.30.250, 75.08.230, 75.28.134,
75.24.100, 75.28.070, and 75.50.100; reenacting and amending RCW
75.28.095 and 75.08.011; adding new sections to chapter 75.28 RCW;
adding new sections to chapter 75.30 RCW; adding new sections to
chapter 75.12 RCW; creating new sections; recodifying RCW 75.28.070,
75.28.134, 75.28.235, 75.28.245, and 75.28.287; decodifying RCW
75.30.150; repealing RCW 75.28.012, 75.28.035, 75.28.060, 75.28.140,
and 75.28.255; and providing an effective date.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF WASHINGTON:

NEW SECTION. Sec. 1. The legislature finds that the laws
governing commercial fishing licensing in this state are highly complex
and increasingly difficult to administer and enforce. The current laws

governing commercial fishing licenses have evolved slowly, one gection

p. 1 SB 5124.SL
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director shall include in the designation whether the fishery is one
that requires a vessel.

(2) "Emerging commercial fishery" means the commercial taking of a
newly classified species of food fish or shellfish, the commercial
taking of a classified species with gear not previously used for that
species, or the commercial taking of a classified species in an area
from which that species has not previously been commercially taken.
Any species of food fish or shellfish commercially harvested in
Washington state as of June 7, 1990, may be designated as a species in
an emerging commercial fishery, except that no fishery subject to a
license limitation program in chapter 75.30 RCW may be designated as an
emerging commercial fishery.

(3) It is unlawful to take food fish or shellfish in a fishery
designated as an emerging commercial fishery without an emerging
commercial fishery license and a permit from the director. The
director shall issue two types of permits to accompany emerging
commercial fishery licenses: Trial fishery permits and experimental
fishery permits. Trial fishery permits are governed by subsection (4)
of this section. Experimental fishery permits are governed by RCW
75.30.220.

(4) The director shall issue trial fishery permits for a fishery
designated as an emerging commercial fishery unless the director
determines there is a need to limit the number of participants under
RCW 75.30.220. A person who meets the qualifications of RCW 75.28.020
may hold a trial fishery permit. The holder of a trial fishery permit
shall comply with the terms of the permit. Trial fishery permits are

not transferable from the permit holder to any other person.

Sec. 19. RCW 75.28.280 and 1989 c 316 s 12 are each amended to
read as follows:

A hardshell clam mechanical harvester fishery license is required
to operate a mechanical or hydraulic device for commercially harvesting
clams, other than geoduck clams, ( (epr—a—etam—Farm)) unless the
requirements of RCW 75.20.100 are fulfilled for the proposed activity.

p. 15 SB 5124.SL
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CHAPTER XXIV.

[H. B. No.5.]
RELATIVE TO OYSTER PLANTING.

AN Act providing for the sale and purchase of tide lands of the
third class and the manner of conveying the same for the pur-
poses of oyster planting, to encourage and facilitate said indus-
try, and declaring an emergency.

Be it enacted by the Legislature of the State of Washington:

Section 1. It shall be lawful for any person who is en-
titled to purchase tide lands pursuant to the act of March
26, 1890, as being an occupant of land planted with oysters,
to survey or cause to be surveyd at his own expense, the
land that pursuant to said act he is entitled to pur-
chase, not exceeding one hundred acres in arvea: Provided,
That the party making application to purchase under the,
provisions of this act shall asccompany such application
with a certificate under outh to the effect that lands pur-
chased under the provisions of this act shall be used for
oyster planting purposes only.

Dupliaate . SEc. 2. Survey and description in duplicate of such
tract shall be subject to the direction, oversight and ap-
proval of the board of state land commissioners, and one
description of said tract as surveyed shall be filed with
and be recorded by the county auditor of the county in
which said tide lands are situated, in a book kept by him
for such especial purpose, and a duplicate description in
the office’ of the commissioner of public lands.

Lineaicf SEc. 8. The survey of such lands, as provided in the
foregoing sections of this act, may not be required to follow
the lines of United States government survey, but may
follow the direction of the oyster beds actually occupied
by the party proposing to purchase the same; the persons
entitled to purchase such oyster beds under the provisions
of this act'may purchase the same at the rate of one dollar

Price per ncre, and twenty-five cents per acre, one-fourth of which price
shall be paid at time of making such purchase, and
the remaining three-fourths in three equal annual pay-
ments, each of which sums shall draw interest at the
rate of eight per cent. per annum, the unpeid portion re-



SESSION LAWS, 1895.

maining as & lien upon said land until &Il payments shall
be made in full, and the purchaser shall thereupon be en-
titled to a deed to the same; said deed shall be executed
by the governor, attested by the secretary of state with
the seal of the state thereunto attached, which deed shall
contain the conditions of defeasance in this act provided.

SEc. 4. Any person having the right to purchase such
tide lands as provided by this act, and being an actual oc
cupant of the same, shall have the prior right to purchase
for a period of six months from and after the passage of
this act and its being signed and approved by the governor.

Sec. 5. Upon the filing of a description of the survey of
such land, as provided for by the foregoing sections of this
act, the person or persons having occupied or desiring to
occupy such lands as described in section one of this act, may
file with the commissioner of public lands an application to
purchase said lands, together with a description of the
lands applied for, by roetes and bounds, and upon the re-
ceipt of the same the commissioner of public lands shall,
at the expense of the applicant, publish, or cause to be pub-
lished, for three successive weeks in any newspaper of gen-
eral circulation printed and published in the county where
such lands are situated, a notice of such application to pur-
chase, giving therein a description of lands applied for.
During the next thirty days following the last publication
of said notice, any person claiming a prior right to pur-
chase such tide lands way file with the commissioner of
public lands a contest for the purpose of establishing a
prior right to purchase, or, upon petition of ten citizens
who shall be residents of the county wherein such lands
are situated, o contest may be filed as hereinbefore pro-
vided, and such contest shall be upon the right of appli-
cant to purchase, as provided in the foregoing sections of
this act. 1f the party making contest shall fail to estab-
lish a prior right to purchase, said party shall be liable for
the costs resulting direct from such contest, except private
attorney fees, and the sum of such costs shall be paid by
such contestant into the state treasury department, and,
upon such payment being made, shall be entitled to a re-
ceipt for the same. ¢
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Sec. 6. This act shall in no manner apply to the pro-
visions of the act of March 26, 1890, providing for the
appraisal and disposition of tide and shore lands in the
State of Washington except as far as it relates to lands
actually used or to be used for the purpose of oyster plant-
ing.

Skc. 7. Any person desiring to purchase tide lands for
the purposes of oyster planting may purchase tide lands of
the third class not included in any natural oyster beds or
any reserve pursuant to the provisions of this act, in subor-
dination to any preémption right confirmed by said act of
March 26, 1890. Nothing in this act shall be construed so
as to effect [affect] the preference rights of shore or upland
owners, or improvers, as conferred by the provisions of
said act or other provisions of law.

Sec. 8. No person shall be entitled, directly or indirectly,
to the privileges of this act who is not an actual resident
and citizen of the United States and State of Washington,
and no person not a citizen of the State of Washington
shall be competent to acquire deeds to any lands sold by
the state under the provisions of this act: Provided, That
any citizen of the United States and not a citizen of the
State of Washington, or any corporation organized under
the laws of any other state other than the State of Wash-
ington that has planted and cultivated and planted in oys-
ters any tract or tracts or parcels of such lands for the
period of five years next preceding January 1, 1895, shall
have the exclusive right to purchase such tract or tracts or
parcels of land so planted and cultivated as aforesaid, but
not exceeding ome hundred acres in the aggregate, such
prior right to be within six months after the approval of
this act. And failure to make application to purchase said
lands within said six months by such person or corporation
shall forfeit the right hereby granted to such person or
corporations to purchase any such lands.

Sec. 9. If from any cause any tract or tracts, parcel or
parcels of land purchased under the provisions of this act
shall become unfit and valueless for the purposes of oyster
planting, the party having so purchased and being in the
possession of the same may upon certifying such fact under
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oath to the commissioner of public lands and to the auditor
of the county wherein such lands are situated and also upon
filing under oath a certificate of abandonment of such tract
or tracts, parcel or parcels of land, in the office of each of
said officials, such party shall then be entitled to again
make purchase as hereinbefore provided; or if said land be
used by the purchasers or any successors in interest of such
purchaser in whole or in part for other than the purposes
gpecified in this act, then upon application by any citizen
to the state land commissioner such sale may be canceled,
and the said land shall revert to the state and shall be sub~
ject to sale as herein provided, but not to such defaulting
purchaser or such defaulting successor in interest.

Skc. 10. The provisions of this act shall not apply to
such lands as have already been surveyed, appraised and
platted.

SEc. 11. Whereas, planters of oysters not being ade-
quately protected in the possession of their property, and
it being the desire of certain oyster planters to engage in
the planting of eastern oysters, and the season for ordering
a supply of eastern oysters for spring planting being already
at hand, an emergency is declared, and this act shall be in
full force and effect upon its passage and approval by the
governor.

Pagsed the house February 13, 1895,

Passed the senate February 27, 1895.

Approved March 2, 1895.

CHAPTER XXV.

[H. B. No. 399.]
RELATING TO THE SALE OF OYSTER LANDS.

AN Acr relating to the purchase and sale of oyster lands, and de-
claring an emergency.

Be it enacted by the Legislature of the State of Washington.:

SeorroNn 1. That all persons having the qualifications W

provided by law to enable them to purchase tide lands

to

nse.

39



40

Conditional
reversion
to state.

SESSION LAWS, 1895.

within the State of Washington, and who, prior to March
26, 1890, in good faith entered upou tide lands not in front
of any incorporated city or town, nor within two miles
thereof on either side, and planted and cultivated thereon
artificial oyster beds, and who continued to occupy and
work the same continuously and in good faith to March 26,
1890, and ever since said date, and who are now in pos-
session of and working said oyster beds in good faith, shall
be permitted to purchase the same for the purpose of cul-
tivating oysters thereon, and for no other purpose, whether
said tracts were originally covered by alleged natural oys:
ter beds or not; and where, notwithstanding such prior
occupancy and cultivation, any such tract or tracts so oc-
cupied prior to March 26, 1890, shall since such date have
been reserved from sale or lease as natural oyster beds, the
person or persons or their assigns who planted, occupied
and cultivated such artificial beds may, by complying with
the provisions of law touching the sale of artificial oyster
beds and paying the value thereof fixed by the State of
Washington, be and they are hereby entitled to receive a
deed, subject to all the provisions of this act, to such tract
or tracts not exceeding in area of forty acres to any one
person, as they so in good faith improved as such artificial
oyster beds prior to March 26, 1890.

Sec. 2. It shall be expressly provided in the deed of
conveyance of any such oyster bed and the tide land
covered thereby, that said land, at the time of conveyance,
is not in front of any incorporated city or town, nor within
two miles thereof on either side, and that the said land is
not now used for purposes of trade or commerce; that if
at any time after the granting of said deed the land de-
scribed therein shall cease to be used for the purposes of
an artificial oyster bed, it shall thereupon revert to, and
become the property of, the State of Washington, and that
the same is conveyed to the grantee only for the purposes
of cultivating oysters thereon, and the State of Washing-
ton hereby reserves the right to enter upon and take the
possession of said tract or tracts if at any time the same is
used for any other purpose than the cultivation of oysters;
and the State of Washington reserves the further right to
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enter upon and take possession of any tide lands sold under
the provisions of this act, at any time when it desires, upon
paying to the then owner or occupant the original purchase
price of the lands together with the value of the improve-
ments erected thereon, the then value of his artificial oys-
ter beds and improvements erected thereon in connection
with the carrying on of the raising and propagation of
_ oysters by artificial cultivation.

SEc. 3. And there being great doubt and uncertainty in
the question of obtaining title to oyster beds on tide lands,
an emergenocy is hereby declared to exist, and this act shall

take effect and be in force from and after its approval by

the governor.
Passed the house February 18, 1895.
Passed the senate February 27, 1895.
Approved March 4, 1895.

CHAPTER XXVL
[H. B. No. 215.]
REQUIRING PHYSICIANS TO REPORT DEATHS.

AN Acr relating to vital statistics and amending section 2609 of
volume 1 of Hill’s Annotated Statutes and Codes of Washington.
Be it enacted by the Legislature of the State of Washington:

SectioN 1. Section 2609 of volume 1 of Hill’s Anno-
tated Statutes and Codes of Washington is hereby amended
to read as follows: Sec. 2609. It shall be the duty of all
physicians in this state to register their names and post-
office address with the county auditor of the county where
they reside; and every physician shall, under penalty of
ten dollars, to be recovered in any court of competent
jurisdiction in the state, at suit of any member of any state
or local board of health, report to the county auditor on or
before the 15th day of every month, all births and deaths
which may come under his or her supervision during the

41
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CERTIFICATION OF ENROLLMENT

ENGROSSED SUBSTITUTE HOUSE BILL 2819

Chapter 123, Laws of 2002

57th Legislature
2002 Regular Session

SHELLFISH FARMING

EFFECTIVE DATE: 6/13/02

Passed by the House February 18, 2002 CERTIFICATE
Yeas 94 Nays O
I, Cynthia Zehnder, Chief Clerk of the
House of Representatives of the State

FRANK CHOPP of Washington, do hereby certify that
Speaker of the House of the attached is ENGROSSED SUBSTITUTE
Representatives HOUSE BILL 2819 as passed by the House

of Representatives and the Senate on
the dates hereon set forth.

CYNTHIA ZEHNDER

Passed by the Senate March 5, 2002 Chief Clerk
Yeas 48 Nays O

BRAD OWEN
President of the Senate

Approved March 26, 2002 FILED

March 26, 2002 - 8:58 a.m.

GARY LOCKE Secretary of State
Governor of the State of Washington State of Washington




ENGROSSED SUBSTITUTE HOUSE BILL 2819

Passed Legislature - 2002 Regular Session
State of Washington 57th Legislature 2002 Regular Session

By House Committee on Natural Resources (originally sponsored by
Representatives Doumit, Buck, Hatfield and Linville)

Read first time 02/06/2002. Referred to Committee on

AN ACT Relating to Bush act and Callow act lands; adding a new
section to chapter 79.90 RCW; adding a new section to chapter 79.96
RCW; and creating a new section.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF WASHINGTON:

NEW SECTTION. Sec. 1. The legislature declares that shellfish

farming provides a consistent source of quality food, offers
opportunities of new jobs, increases farm income stability, and
improves balance of trade. The legislature also finds that many areas
of the state of Washington are scientifically and biologically suitable
for shellfish farming, and therefore the legislature has encouraged and
promoted shellfish farming activities, programs, and development with
the same status as other agricultural activities, programs, and
development within the state. It being the policy of this state to
encourage the development and expansion of shellfish farming within the
state and to promote the development of a diverse shellfish farming
industry, the 1legislature finds that the wuncertainty surrounding
reversionary clauses contained in Bush act and Callow act deeds 1is
interfering with this policy. The legislature finds that uncertainty

of the grant of rights for the claim and other shellfish culture as
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contained in chapter 166, Laws of 1919 must be fully and finally
resolved. It is not the intent of this act to impair any vested rights
in shellfish cultivation or current shellfish aquaculture activities to

which holders of Bush act and Callow act lands are entitled.

NEW SECTION. Sec. 2. A new section is added to chapter 79.90 RCW
to read as follows:

(1) A person in possession of real property conveyed by the state
of Washington pursuant to the authority of chapter 24, Laws of 1895
(Bush act) or chapter 25, Laws of 1895 (Callow act), wherein such lands
are subject to a possibility of reversion, shall heretofore have and
are granted the further right to use all of the property for the
purpose of cultivating and propagating clams and any shellfish.

(2) The rights granted under subsection (1) of this section do not
include the right to use subtidal portions of Bush act and Callow act
lands for the harvest and cultivation of any species of shellfish that
had not commenced prior to December 31, 2001.

(3) For the purposes of this section, harvest and cultivation of
any species of shellfish shall not be deemed to have commenced unless
the subtidal portions of the land had been planted with that species of
shellfish prior to December 31, 2001.

(4) No vested rights in shellfish cultivation may be impaired by
any of the provisions of this act, nor is anything other than what is
stated in subsection (2) of this section intended to grant any further
rights in the subtidal lands than what was originally included under
the intent of the Bush and Callow acts.

NEW SECTION. Sec. 3. A new section is added to chapter 79.96 RCW

to read as follows:

Beds of navigable waters held under contract or deed from the state
of Washington upon which a private party is harvesting or cultivating
geoduck shall be surveyed by the private party and a record of survey
filed in compliance with chapter 58.09 RCW prior to harvest. Property
corners will be placed in sufficient quantity and location to aid in
relocation of the oyster tract lines occurring or extending below
extreme low tide. Buoys on anchors must be placed intervigibly along
and at angle points on any ownership boundaries that extend below
extreme low tide, for the harvest term. The survey of privately owned

beds of navigable waters will be established on the Washington

ESHB 2819.SL p. 2



1 coordinate system in compliance with chapter 58.20 RCW and property
2 corners labeled with their coordinates on the record of survey.

Passed the House February 18, 2002.

Passed the Senate March 5, 2002.

Approved by the Governor March 26, 2002.

Filed in Office of Secretary of State March 26, 2002.

p. 3 ESHB 2819.8L



