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Re:  SHB NO. 17-009
PATRICK TOWNSEND, KATHRYN TOWNSEND, AND ANNEKE JENSEN v.
THURSTON COUNTY AND CHANGMOOK SOHN

Dear Parties:

Enclosed is the Pollution Control Hearings Board’s Order Granting Motion to Dismiss
for Lack of Jurisdiction in this matter.

This is a FINAL ORDER for purposes of appeal to Superior Court within 30 days. See
Administrative Procedures Act (RCW 34.05.542) and RCW 43.21B.180.

You are being given the following notice as required by RCW 34.05.461(3): Any party
may file a petition for reconsideration with the Board. A petition for reconsideration must be
filed with the Board and served on all parties within ten days of mailing of the final decision.
WAC 371-08-550.
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If you have any questions, please feel free to contact the staff at the Environmental and
Land Use Hearings Office at 360-664-9160.

Sincerely,

- 7 ?‘7 )

pd & /4 y N/
A C S/
Thomas C. Morrill, Presiding

TCM/bg/S17-009
Encl.

CERTIFICATION

On this day, I forwarded a true and accurate copy of
the documents to which this certificate is affixed via
United States Postal Service postage prepaid or via delivery through
State Consolidated Mail Services to the attorneys of record herein.

I certify under penalty of perjury under the laws of the
state of Washington that the foregoing is true and correct.

DATED Tl i I\ , at Tumwater, WA,
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SHORELINES HEARINGS BOARD
STATE OF WASHINGTON

PATRICK TOWNSEND, KATHRYN
TOWNSEND, and ANNEKE JENSEN,
SHB No. 17-009

Petitioners,
ORDER GRANTING MOTION TO
V. DISMISS FOR LACK OF JURISDICTION
THURSTON COUNTY, and
CHANGMOOK SOHN,
Respondents.

On June 7, 2017, Petitioners Patrick Townsend, Kathryn Townsend, and Anneke Jensen
filed a petition with the Shorelines Hearings Board (Board) for review of a Shoreline Substantial
Development Permit (SSDP) issued by Thurston County (County) for Respondent Changmook
Sohn’s commercial geoduck farm.

The County and Mr. Sohn filed separate motions to dismiss arguing that the Board lacks
jurisdiction because Petitioners failed to timely serve the County and Mr. Sohn. Petitioners
oppose the motions.

The Board considering this matter was comprised of Board Chair Thomas C. Morrill,
presiding and Members Joan M. Marchioro, Kay M. Brown, Grant Beck, Rob Gelder, and Allen
Estep. Deputy Prosecuting Attorney Donald R. Peters appeared on behalf of the County.
Attorneys Samuel W. Plauche and Jesse G. DeNike appeared on behalf of Mr. Sohn. Attorney
Thane Tienson appeared on behalf of the Petitioners.

In ruling on the motion to dismiss, the Board considered the following material:

1. Petition for Review, with Exhibits A-D;

ORDER GRANTING MOTION TO DISMISS
SHB No. 17-009
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2. Thurston County’s Motion to Dismiss for Lack of Jurisdiction;

3. Declaration of Donald R. Peters, Jr., with Exhibit A;

4. Respondent Changmook Sohn’s Motion to Dismiss Petition for Review;
5. First Declaration of Dr. Changmook Sohn;

6. Petitioners’ Response to Thurston County’s Motion to Dismiss for Lack of
Jurisdiction;

7. Petitioners’ Response to Changmook Sohn’s Motion to Dismiss for Lack
of Jurisdiction;

8. Declaration of Thane W. Tienson in Support of Response to Thurston
County and Changmook Sohn’s Motions to Dismiss for Lack of
Jurisdiction, with Exhibits A & B;

9. Declaration of Jeri G. Zwick in Support of Response to Thurston County
and Sohn’s Motions to Dismiss for Lack of Jurisdiction, with Exhibit A;

10. Declaration of Patrick Townsend in Response to Thurston County and
Changmook Sohn’s Motions to Dismiss for Lack of Jurisdiction, with

Exhibit A;

11. Thurston County’s Reply Brief in Support of Motion to Dismiss, with
Exhibits A-D; and,

12. Respondent Changmook Sohn’s Reply on Motion to Dismiss Petition for
Review.

Based on its review of the record and pleadings, the Board enters the following ruling:
BACKGROUND
On May 18, 2017, the County issued its final decision affirming the approval by the
County Hearing Examiner of an SSDP that was issued to Mr. Sohn to develop an intertidal
geoduck aquaculture operation on 1.1 acres of private tidelands. Petition for Review, Ex. D.
The tidelands are located at 930 — 76th Avenue NW in Olympia, Washington. Id. Deputy

ORDER GRANTING MOTION TO DISMISS
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Prosecuting Attorney Donald R. Peters represented the County before the Hearing Examiner.
Tienson Decl., Ex. A, p.2. Attorneys Samuel W. Plauche and Jesse G. DeNike represented the
Applicant, Mr. Sohn before the Hearing Examiner. |

On June 7, 2017, Petitioners filed their Petition for Review with the Board and emailed
and mailed copies of the Petition for Review to Mr. Peters and Mr. Plauche. Zwick Decl., § 4.
On June 22, 2017, Petitioners mailed copies of the Petition for Review to the Thurston County
Resource Stewardship Department, the Thurston County Auditor, the Thurston County Board of
Commissioners, the Thurston County Hearing Examiner, and Mr. Sohn. Id. at § 6.

The County and Mr. Sohn moved to dismiss for failure to properly serve the petition
within seven days of the filing of the Petition for Review. The County argues that service on a
county attorney does not meet the service requirements of WAC 461-08-355(3). Mr. Sohn
joined in the County’s motion and separately argued that service on Mr. Plauche, the attorney
who represented Mr. Sohn in the County proceedings, was inadequate to effectuate service on
Mr. Sohn.

ANALYSIS
A. Summary Judgment Standard!
Summary judgment is a procedure available to avoid unnecessary trials where there is no

genuine issue of material fact. Am. Express Centurion Bank v. Stratman, 172 Wn. App. 667, 675-

76,292 P.3d 128 (2012). The summary judgment procedure is designed to eliminate trial if only

! Because the parties referred to matters outside the pleadings and the Board reviewed those materials when
considering the motions to dismiss filed by the County and Mr. Sohn, the Board will treat the motions as requests
for summary judgment. See CR 12(b) and (c).

ORDER GRANTING MOTION TO DISMISS
SHB No. 17-009



10

11

12

13

14

15

16

17

18

19

20

21

questions of law remain for resolution, and neither party contests the facts relevant to a legal
determination. Rainier Nat’l Bank v. Security State Bank, 59 Wn. App. 161, 164, 796 P.2d 443
(1990), review denied, 117 Wn.2d 1004 (1991). The party moving for summary judgment must
show there are no genuine issues of material fact and the moving party is entitled to judgment as
a matter of law. Magula v. Benton Franklin Title Co., Inc., 131 Wn.2d 171, 182, 930 P.2d 307
(1997). A material fact in a summary judgment proceeding is one affecting the outcome under
the governing law. Eriks v. Denver, 118 Wn.2d 451, 456, 824 P.2d 1207 (1992). If the moving
party satisfies its burden, then the nonmoving party must present evidence demonstrating that
material facts are in dispute. Atherton Condo Ass’n v. Blume Dev. Co., 115 Wn.2d 506, 516, 799
P.2d 250 (1990). Bare assertions concerning alleged genuine material issues do not constitute
facts sufficient to defeat a summary judgment motion, SentinelC3, Inc. v. Hunt, 181 Wn.2d 127,
140, 331 P.3d 40 (2014). When determining whether an issue of material fact exists, all facts
and inferences are construed in favor of the nonmoving party. Jones v. Allstate Ins. Co., 146
Wn.2d 291, 300, 45 P.3d 1068 (2002).
B. Service of Process

The Board is a creature of statute and has only those powers expressly granted to it or
necessarily implied therein. See Skagit Surveyors and Engineers LLC v. Friends of Skagit
County, 135 Wn.2d 542, 558, 958 P.2d 962 (1998); Kailin v. Clallam County, 152 Wn. App.
974, 979, 220 P.2d 222 (2009). Compliance with filing and service deadlines is required for the
Board to acquire jurisdiction to hear and decide the appeal. RCW 90.58.180(1); WAC 461-08-

425.

ORDER GRANTING MOTION TO DISMISS
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Both the Shoreline Management Act (SMA) and the Board’s rules of practice re;quire
petitioners to serve a copy of their petition for review with the local government within seven
days of filing the petition with the Board. RCW 90.58.180(1); WAC 461-08-355. Petitioners
argue that the SMA only requires that service be made on the local government within seven
days. Petitioners assert they met the SMA service requirement by mailing the Petition for
Review to Mr. Peters who represented the County in the proceedings below.
Although the SMA does not set forth specific requirements for service on local
governments, the Board has authority to adopt a rule establishing procedures for service. See
RCW 90.58.175; RCW 34.05.437(3). The Board adopted WAC 461-08-355(3) to establish
procedures for serving local government. The rule provides:
(3) Service on the local government shall be accomplished in one of the
following ways:
(a) The petitioner shall serve local government as designated on the permit
decision within seven days of filing the petition with the board; or
(b) The petitioner shall serve the department or office within the local
government that issued the permit decision within seven days of filing the
petition with the board; or
(c) The petitioner shall serve local government pursuant to RCW 4.28.080
within seven days of filing the petition with the board.

WAC 461-08-355(3).

Petitioners have failed to demonstrate that they complied with any of the methods for
service set forth in WAC 461-08-355(3). First, the permit decision issued by the County did not
designate Mr. Peters as the individual who should be served with a Petition for Review of the

County’s final decision. Second, there is no dispute that Petitioners did not serve the department

or official within the County that issued the permit decision within seven days of filing their

ORDER GRANTING MOTION TO DISMISS
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Petition for Review with the Board. Finally, there is no dispute that Petitioners did not serve the
County pursuant to RCW 4,28.080 within seven days of filing their Petition for Review with the
Board.

Petitioners also argue that service on the attorney who represented the County in the
County proceedings substantially complies with the service requirements under the SMA and
WAC 461-08-355. Petitioners® Response, pp. 7-10. The Board’s jurisdiction is dependent on
proper service of the Petition for Review. The Board’s rule at WAC 461-08-355(3) setting forth
the procedures for serving local governments is a part of that jurisdictional requirement.
Because compliance with WAC 461-08-355(3) relates to the Board’s jurisdiction, compliance
with that rule may not be waived. WAC 461-08-405.

Finally, Petitioners argue that Civil Rule 5(b)(1) should be applied by the Board in this
instance, and that service on the County’s attorney is effectively service on the County under CR
5(b)(1). Petitioners’ Response, p. 10. As discussed above, the Board’s rule concerning the
procedure for serving local government controls.

For the reasons discussed above, the failure of the Petitioners to properly serve the
County pursuant to WAC 461-08-355(3) has deprived the Board of jurisdiction over Petitioners’

appeal.?

2 As noted above, Mr. Sohn also moved to dismiss on the ground that the Petitioners failed to properly serve him.
Although Mr. Sohn argues that Petitioners did not serve him within seven days of filing their Petition for Review,
Petitioners did serve Mr. Sohn on June 22, 2017. In his reply brief, Mr. Sohn focuses primarily on the Petitioners’
failure to serve the County as the basis for his motion to dismiss. Sohn Reply, p. 5. Because the Board is
dismissing the Petition for Review due to Petitioners’ failure to properly serve the County, the Board does not need
to reach the issue of whether the later service on Mr. Sohn complied with WAC 461-08-365(4).

ORDER GRANTING MOTION TO DISMISS
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ORDER

The Motions to Dismiss filed by Thurston County and Changmook Sohn are GRANTED

and the appeal of Patrick Townsend, Kathryn Townsend and Anneke Jensen is DISMISSED.

SO ORDERED this \SY day of August, 2017.

ORDER GRANTING MOTION TO DISMISS
SHB No. 17-009

SHORELINES HEARINGS BOARD

(; — // //

THOMAS C. MORRILL Premdmg

@\ /-

JOAN M. MARCHIORO, Member

KAY M. BROWN, Member

ROB GELDER, Member

%4%7“

ALLEN ESTEP, Member



