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BEFORE THE SHORELINES HEARINGS BOARD
OF THE STATE OF WASHINGTON

PATRICK TOWNSEND, KATHRYN
TOWNSEND, and ANNEKE JENSEN, Case No. S17-009

Petitioners, THURSTON COUNTY’S REPLY BRIEF IN
SUPPORT OF MOTION TO DISMISS
V.

CHANGMOOK SOHN, and THURSTON
COUNTY,

Respondents.

COMES NOW THURSTON COUNTY, by and through JON TUNHEIM, Prosecuting
Attorney and Senior Deputy Prosecuting Attorney Donald R. Peters, Jr., and provides this Reply
Brief in support of the previously filed Motion to Dismiss.

This Motion is supported by the argument herein and the accompanying attachments.

L SUMMARY OF FACTS
The Facts contained in the Petitioners Response briefing can be summarized as follows:
1) At the time the Petition was filed, Respondents were ignorant of the procedural
requirements under the Washington Administrative Code, the Revised Code of
Washington and the Civil Rules for service on other parties to the action.
2) The Shoreline Hearings Board website was confusing as to what was required to

effectuate service and/or who should be served.
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3) Petitioners DID timely serve Donald R. Peters, Jr., attorney for Thurston County and the
only employee of Thurston County that they knew was a part of the prior proceedings.
IL ARGUMENT

A. Overview

The Shoreline Management Act and the Shorelines Hearings Board’s rules are clear. A
petitioner shall, within seven days of filing a petition with the SHB, serve a copy of the petition on
the local government, and service on the local government shall be accomplished in one of three
ways: (a) serving the local government as designated on the permit decision; (b) serving the
department or office within the local government that issued the permit decision; or (c) serving the
local government pursuant to RCW 4.28.080. It is undisputed that Petitioners failed, within seven
days of filing their Petition for Review, to serve the department or office within Thurston County that
issued the subject Shoreline Substantial Development Permit (SSDP), or to serve Thurston County
pursuant to RCW 4.28.080. Petitioners’ argument that they served Thurston County as designated on
the SSDP is meritless because the SSDP does not designate anyone to receive service. Petitioners fail
to cite a single source of authority for the position that the local government can be served by sending
a copy of the petition to a prosecuting attorney for the local government who has not yet appeared in
the proceeding. This position, in fact, conflicts with the SMA and the SHB’s rules, which nowhere
authorize such service. Because Petitioners failed to serve Thurston County within seven days of
filing their Petition for Review, the SHB lacks jurisdiction over the petition, and it must be dismissed.

B. Argument and Authority

While Petitioners offer no authority for the position that service can be made upon an attorney

for the local government who has not yet appeared in the proceeding, they offer several misguided
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arguments in opposition to Thurston County’s motion to dismiss. Petitioners’ arguments have no

merit,

1. WAC 461-08-355(3) Establishes Mandatory Service Requirements

WAC 461-08-355 was revised in 2002 to include the following text:

(3) Service on the local government shall be accomplished in one of the following ways:

(a) The petitioner shall serve local government as designated on the permit decision within

seven days of filing the petition with the board; or

(b) The petitioner shall serve the department or office within the local government that issued

the permit decision within seven days of filing the petition with the board; or

(c) The petitioner shall serve local government pursuant to RCW 4.28.080 within seven days

of filing the petition with the board.
WSR 02-06-009.

Petitioners’ primary argument in their response brief appears to be that they need not comply
with WAC 461-08-355(3) because the SMA does not require service on any particular office or
individual within the local government. Response at 5-6. Petitioners are wrong.

Petitioners rely principally on Snohomish County v. Shorelines Hr’gs Bd., 108 Wn. App. 781,
32 P.2d 1034 (2001). Id. at 6, 13, 15. This case holds that service on the county auditor pursuant to
RCW 4.28.080 is not the exclusive method for serving the local government, and service on the
County’s planning department may be sufficient. This case fails to support Petitioners’ argument
because it does not support the contention that service can be satisfied by sending a copy of the
Petition for Review to an attorney for the local government.

More importantly, the court in Snohomish County emphasized that the SHB can, consistent
with the SMA and the Administrative Procedures Act (APA), specify by rule who within the local
government must be served for perfecting an appeal to the SHB, while noting the SHB had not

created any such rule at the time of the decision. 108 Wn. App. at 788. At that time, WAC 461-08-

355 required service on the local government within seven days but did not include specific details on
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how that service could be accomplished. The concurrence, recognizing the potential for confusion
with respect to service on the local government, wrote separately to “urge the Legislature or SHB to
adopt specific rules governing service of appeal documents.” Id. at 790 (emphasis added). The
SHB’s authority to establish service rules has been confirmed in separate court and SHB decisions.
Brunner v. Skagit County et al., SHB No. 0-13 (Order Denying Motion to Dismiss, Oct. 10, 2000)
(“The court [in Union Bay Preservation Coalition v. Cosmos Development & Administration Corp.,
127 Wn.2d 614, 902 P.2d 1247 (1995)] also held that the Shorelines Hearings Board could by rule
establish its own rules of service consistent with its established agency practices. 127 Wn.2d at 619
n.1. See RCW 90.58.175”).

The prior holdings from the Court of Appeals recognizing the SHB can establish who within
the local government must be served with a petition for review are consistent with well settled
principles governing the scope of an administrative agency’s rule-making authority. While an agency
does not have the power to promulgate rules that amend or change legislative enactments, it may
adopt rules to “fill in the gaps” in legislation as necessary to effectuate a general statutory scheme.
Green River Cmty. Coll. v. Higher Educ. Pers. Bd., 95 Wn.2d 108, 112, 622 P.2d 826 (1980).
Agency rules adopted pursuant to a legislative grant of authority are presumed valid and will be
upheld if they are reasonably consistent with the statute being implemented. Id. A party attacking
the validity of a rule has the burden of showing compelling reasons that the rule conflicts with the
intent and purpose of the legislation. Id.

Shortly after the court’s decision in Snohomish County, and the SHB’s decision in Brunner,
the SHB proposed to revise WAC 461-08-355(3) to establish who within local government must be

served with a petition for review. Notice of the proposed rule was provided in the Washington State
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Register on October 17, 2001, [Exhibit “A” to this Reply] with the following Explanation of Rule, its
Purpose, and Anticipated Effects:

The amendments provide clarification of who in local government should be served

when appealing a shoreline permit decision. The rule provides that service shall be made

on the person identified by the local government in the permit decision to receive

service, or on the department within local government that made the decision, or

pursuant to RCW 4.28.080. The purpose of the rule is to clarify the law so that

unnecessary litigation on procedural matters will not occur. It is expected that the

proposed clarifications will provide certainty to appellants about whom they should

serve. It is also expected that the proposed clarifications will avoid service on local

government that is not contemplated to reach the appropriate personnel within that local

government.
WSR 01-20-021.

This rule became effective on March 25, 2002, [Exhibit “B” to this Reply] and WAC 461-08-
355(3) remains in effect today.! Petitioners fail to argue, let alone demonstrate, that WAC 461-08-
335(3) is invalid. Nor could they. RCW 90.58.175 grants the SHB broad authority to “adopt rules
and regulations governing the administrative practice and procedure in and before the board.” WAC
461-08-355(3) is squarely within the SHB’s rulemaking authority because it governs administrative
practice and procedure before the SHB. The rule does not amend, change, or conflict with state law.
While RCW 90.58.180(1) does not specify who within the local government must be served with a
petition for review, it likewise does not mandate that service can be made upon anyone within local
government. It is entirely within the SHB’s authority to establish acceptable methods for serving the

local government. In fact, the Court of Appeals has not only recognized that the SHB has this

authority, but urged the SHB to exercise this authority prior to adoption of WAC 461-08-355(3).

! One change to WAC 461-08-355 included in the 2002 rule revision added a subsection (6) stating substantial
compliance could be a defense against a motion to dismiss for failure to follow the filing and service
requirements of RCW 90.58.180 and WAC 461-08-355. This subsection was repealed in February 2017.
WSR 07-03-074, § 461-08-355, filed 1/17/07, effective 2/17/07
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Instead of demonstrating that WAC 461-08-355(3) is invalid, Petitioners argue that WAC
461-08-355(3) was promulgated merely for the convenience of the parties and does not mandate
specific action. Response at 13-15. Petitioners cite three decisions in support of this argument, but
those decisions were all issued before the SHB revised WAC 461-08-355(3) to establish the methods
for serving local governments, and therefore irrelevant. Id., discussing Snohomish County v.
Shorelines Hr’gs Bd., 108 Wn. App. 781; Ecology v. Lewis County and Cowlitz Timber Trails Ass'n.,
SHB No. 00-027, 2001 WL 243772 (Order Denying Motion to Dismiss, Jan. 10, 2001); and Spoelstra
v. Snohomish County, SHB No. 99-22 (1999). Snohomish County, as discussed above, not only
recognized the SHB’s authority to establish binding service rules, but it urged the SHB to establish
such rules, which it did shortly thereafter. 108 Wn. App. at 788, 790.

Ecology v. Lewis County involved an appeal by the Department of Ecology of a permit issued
by Lewis County to a permit applicant. The permit applicant sought dismissal of Ecology’s petition
because Ecology, in serving the permit applicant, included the wrong person’s name on the mailing
envelope. The SHB held that former WAC 461-08-355(3), which prior to 2002 called for service on
the permit applicant when the applicant is not the petitioner, was promulgated for the convenience of
the parties and could not create a new jurisdictional requirement because the SMA itself does not
require service on the permit applicant. This holding has no application to the case at bar, because
the SMA does require service on the local government. The current version of WAC 461-08-355(3)
does not, therefore, create a new jurisdictional requirement; it simply specifies who within the local
government may be served with a petition for review.

Spoelstra is similarly inapplicable because it involved a now-repealed regulation, WAC 461-
08-360 that called for service on the local government’s chief legal officer and did not set a deadline

for such service. Notably, unlike the current WAC 461-08-355(3), WAC 461-08-360 did not intend
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to set a method for serving the local government pursuant to RCW 90.58.180(1). Rather, the SHB
held WAC 461-08-360 called for a completely separate action than the statutory requirement to serve
local governments within seven days of filing a petition for review. Far from supporting Petitioners’
argument, Spoelstra undermines it by emphasizing that service on the local government is a distinct
action from service on the local government’s attorney.

Petitioners also cite two additional cases for the position that failure to serve anyone within
the local government is grounds for dismissal. Response at 15, discussing Smith v. City of Redmond,
SHB No. 01-029 (Order Dismissing Appeal, Apr. 3, 2002), and Skyline Marina Ass'n. No. 17 v. City
of Anacortes SHB No. 15-023, 2016 WL 2860615 (Order Granting City of Anacortes' Motion to
Dismiss, Feb. 19, 2016). These cases speak for themselves and do not support Petitioners’ position.
The holding of those cases do not invalidate the mandatory service requirements of WAC 461-08-
355(3) nor do they stand for the argument that service may be accomplished by sending copies of a
petition for review to a local governmental attorney who has not yet appeared in the proceeding.

The SHB promulgated mandatory methods for serving local governments at WAC 461-08-
355(3) in response to a demonstrated need to provide clarity on this issue. The SHB’s authority to
promulgate mandatory service methods has been previously recognized, and even encouraged, by the
Court of Appeals. Petitioners’ request that this Board disregard WAC 461-08-355(3) would defeat
the purpose of the rule and create significant uncertainties which have been resolved since the rule
became effective in 2002.

2. Retaining Jurisdiction Would Require the SHB to Overturn Precedent

The SHB has held in two prior cases, Garrison v. Pierce County, SHB No. 013-016¢ and

Grass v. Ecology, SHB No. 09-009, that service on a prosecuting attorney for a local government
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fails to satisfy the service requirements of WAC 461-08-355(3). Petitioners’ attempt to dismiss and
distinguish these cases is unsuccessful.

Petitioners argue the SHB’s discussion of insufficiency of service on the prosecuting attorney
should constitute “dicta.” Petitioners cite no authority for this argument and this contention is
contrary to the law. Dicta is language in an opinion that is “not necessarily involved in the case or
essential to its determination; any statement of the law enunciated by the court merely by way of
illustration, argument, analogy, or suggestion.” State ex rel. Lemon v. Langlie, 45 Wn.2d 82, 89, 273
P.2d 464 (1954) (quoting Black's Law Dictionary, 4th ed., p. 541). In Garrison, Pierce County
sought to dismiss a petition filed by the Coalition to Protect Puget Sound Habitat (Coalition), arguing
the Coalition had failed to serve Pierce County as required by WAC 461-08-355(3). The Coalition,
like the Petitioners here argued in its response brief that service on the prosecuting attorney
constituted adequate service on Pierce County. Coalition Response at 3-4. The County disagreed
with this position in its reply brief. Pierce County Reply at 4. The issue of whether service on the
prosecuting attorney was adequate was therefore directly presented to the SHB, and the SHB resolved
this question in the negative, holding in the body of the decision and in a footnote that service must
be on the local government not its attorney. Garrisorn at 8-9, 10 n 3. The fact that the SHB
subsequently found the Coalition satisfied its service requirements by serving the county auditor does
not render meaningless the SHB's holding that service on the prosecuting attorney is insufficient; that
holding was in fact central to the SHB's analysis and resolution of the issue. The issue of whether
service on the prosecuting attorney was adequate was similarly directly presented and resolved in
Crass. The fact that service was defective for additional reasons does not render the SHB’s

resolution of this issue dicta. State ex rel. Lemon, 45 Wn.2d at 89.
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Petitioners attempt to distinguish Garrison on the basis that it involved service on the
prosecuting attorney generally, whereas this case involves service on the same prosecuting attorney
who participated in the proceedings below. Response at 13. Petitioners offer no legal basis for this
distinction and no such distinction can be found in the SMA or SHB rules. Petitioners’ argument is
also factually incorrect. The Coalition did serve the same Prosecuting Attorney (Jill Guernsey) with
the petition for review who had participated in the proceedings before the local government. [Exhibit
“C” to this Reply, see specifically page 2; and Exhibit “D” to this Reply, also page 2].

Petitioners’ attempts to distinguish Crass are similarly unconvincing. First, Petitioners assert
that here, unlike Crass, there was timely service upon the local government, but this assumes the very
issue to be decided. Response at 12. Second, Petitioners again state that in this case, they served the
same prosecuting attorney who participated in the proceeding, but they do not demonstrate that this is
a legally relevant distinction. /d. Third, Petitioners state that the statutory requirements of RCW
90.58.180 alone govern jurisdiction of the SHB, but this is simply a repetition of Petitioners’
misguided argument that the SHB cannot specify who within a local government must be served with
a petition for review. Id. at 12-13.

The SHB’s prior holdings in Garrison v. Pierce County and Crass v. Ecology regarding the
insufficiency of serving prosecuting attorneys are consistent with the SMA and WAC 461-08-355(3).
Petitioners provide no tenable basis for reversing these decisions or rendering WAC 461-08-355(3)
meaningless.

3. Petitioners Failed to Comply with WAC 461-08-355(3)

It is undisputed that Petitioners failed to serve the Petition for Review the department or office

that issued the decision (Pierce County Hearing Examiner) or Thurston County pursuant to RCW
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4.28.080. Nonetheless, Petitioners contend they satisfied the requirements of WAC 461-08-355(3)
because they served the Petition for Review on the prosecuting attorney who represented Thurston
County in the proceedings below. Response at 6. Petitioners are wrong.

WAC 461-08-355(3)(a) states: “The petitioner shall serve local government as designated on
the permit decision within seven days of filing the petition with the board.” The plain language of
this provision makes clear that it authorizes service on a person designated to receive service in the
permit decision. It does not authorize service on anyone listed in the decision as appearing on behalf
of, or representing, the local government during the local proceeding. This is confirmed by the
explanatory statement of the rule that amended WAC 461-08-355(3): “This rule provides that service

shall be made on the person identified by the local government in the permit decision to receive

service, or on the department within local government that made the decision, or pursuant to RCW
4.28.080.” WSR 01-20-021 at 9 (emphasis added).

The SSDP states that Donald R. Peters, Deputy Prosecuting Attorney, represented Thurston
County in the proceeding before the Hearing Examiner, but it does not state that appeals of the SSDP
may be served on Mr. Peters, or anyone else within the Thurston County Prosecuting Attorney’s
Office. The SSDP does not, in fact, identify anyone to receive service on behalf of Thurston County
in the event the decision is appealed to the SHB. Petition for Review at Exhibit B. The same holds
true for the Hearing Examiner’s decision denying Petitioners’ motion for reconsideration and the
memorandum from Thurston County transmitting the final permit decision along with the Board of
County Commissioners’ denial of the SSDP appeal to the Department of Ecology, the Attorney
General, and parties of record. Petition for Review at Exhibits C and D. Similarly, the SSDP at issue
in Garrison v. Pierce County listed identified Prosecuting Attorney Jill Guernsey as representing

Pierce County during the SSDP proceedings, and the SHB held service on Ms. Guernsey did not
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satisfy the requirements of WAC 461-08-355(3)(a). Garrison, SHB No. 13-016¢c at 8,9, 10 n 3;
Pierce County SSDP at 2.

Because the permit decision does not designate anyone to receive service in the event of an
appeal to the SHB, Petitioners must have served their Petition for Review on the department or office
within Thurston County that issued the permit or pursuant to RCW 4.28.080 within seven days of
filing. WAC 461-08-355(3). Petitioners failed to do this.

4. Petitioners’ Additional Arguments Lack Merit

Petitioners include several additional arguments in their response in opposition to Thurston

County’s Motion.
a. SHB Website

Petitioners argue they complied with service requirements because WAC 461-08-325(2)
states the Environmental and Land Use Hearings office maintains a website with information on the
SHB. Petitioners state they “determined service requirements by consulting that website” and in
particular a document titled “Your Right To Be Heard,” which states the local government making
the decision must be served but does not provide further details. Response at 3-5. Petitioners’
argument appears to be that the SHB lacks adequate instructions with respect to who within the local
government may be served, and therefore the service requirement may be satisfied by sending copies
of the petition to the county prosecuting attorney who participated in the proceedings below, but who
has not yet appeared in the proceeding before the SHB. This argument has no merit, given WAC
461-08-355(3) provides clear instructions and requirements for service on the local government.
Based on Petitioners’ response and supporting declarations, Petitioners did not familiarize themselves

with this rule prior to serving the Petition for Review. Ignorance of the law is no excuse for failing to
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comply with the law, and Petitioners failed to comply with the clear service requirements of WAC
461-08-355(3). State v. Reed, 84 Wn. App. 379, 384, 928 P.2d 469 (1997).
b. Dismissal is Mandatory if Service Requirements Are Not Satisfied

Petitioners argue that their Petition for Review should not be dismissed, despite their failure to
serve the local government, because WAC 461-08-425(2) “seems to suggest” that the Board may, but
not must, dismiss a petition for failure to satisfy jurisdictional requirements. Response at 9.
Petitioners also argue that WAC 461-08-425(1) states service on the appropriate agencies is required
for the SHB to acquire jurisdiction, and “agency” is defined elsewhere to mean “any state
governmental entity,” so failure to serve Thurston County is excusable. Response at 6-7; WAC 461-
08-305(1). Petitioners are incorrect.

The SHB is a creature of statute and can only exercise those powers granted by the
Legislature. Human Rights Comm'n v. Cheney School Dist., 97 Wn.2d 118, 641 P.2d 163 (1982);
Shawl v. Stevens County, SHB No. 96-21 (Opinions and Order on Motions to Dismiss, Oct. 2, 1996).
Timely filing a petition for review and serving it on the local government within seven days of filing
are jurisdictional requirements to invoking the SHB’s jurisdiction, and when these requirements are
not satisfied, the SHB must dismiss a petition. RCW 90.58.180(1); Crass, SHB No. 08-009. The use
of “may” in WAC 461-08-425(2) does not, and cannot, evince an intent of the SHB to retain
jurisdiction over an appeal when it lacks jurisdiction. Similarly, the definitions in WAC 461-08-305
apply “unless the context clearly requires otherwise,” and in the context of WAC 461-08-425,
“agencies” clearly includes local governments.

Because Petitioners failed to meet the service requirements of RCW 90.58.180(1) and WAC
461-08-355(3), the SHB lacks jurisdiction over their Petition for Review.

/!
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c. “Substantial Compliance”

Petitioners also argue that their Petition for Review should not be dismissed because they
substantially complied with the service requirement. Petitioners contend they met the purpose behind
WAC 461-08-355(3) and because RCW 90.58.900 calls for liberal construction of the SMA.
Response at 7-8. This assertion is not consistent with prior SHB decisions. “The [SHB] has
consistently held that strict compliance with [WAC 461-08-355] is required for the Board to obtain
jurisdiction over the case.” Kane v. City of Redmond, SHB Nos. 07-006 & 07-007 (Order of
Dismissal, Aug. 28, 2007). Moreover, the SHB held in Crass, “in 2007, the SHB and the Pollution
Control Hearings Board amended their service rules to eliminate consideration of ‘substantial
compliance,” and we note that mailing a copy of the petition to the prosecuting attorney does not
satisfy the rule requiring that service be made on the office or department that issued the permit
decision.” Crass, SHB No. 08-009. Strict compliance with WAC 461-08-355(3) is particularly
important given this subsection was specifically promulgated to establish who within local
government shall be served with a petition for review, after urging by the Court of Appeals to provide
needed clarification. WSR 01-20-021; Snohomish County, 108 Wn. App. at 790. Because Petitioners
failed to serve Thurston County within seven days as mandated by the SMA and SHB rules, the SHB
lacks jurisdiction over their Petition.

d. Service on Attorney for Party Is Not Adequate

Finally, Petitioners argue that they can satisfy their obligation to serve the local government
by sending a copy of the petition to a prosecuting attorney because this approach is authorized by the
SHB rules, court rules, and case law. Response at 9-11. This assertion is incorrect, and none of the

authority Petitioners cite support their position.
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Petitioners note that WAC 461-08-300(1) states the interpretation of the SHB rules may be
guided, where relevant, by the civil rules of superior court (CR), and contend that CR 5(b)(1)
authorizes service on an attorney for a party. Response at 9-10. Petitioners’ argument is misguided
because it erroneously assumes Mr. Peters represented Thurston County before the SHB at the time
that the petition was filed. WAC 461-08-390(1) states an attorney may appear for a party in a SHB
proceeding by filing a writing notice of appearance, a petition for review, or another pleading with
the SHB, or by entering an appearance at a conference or hearing. The Petition for Review was the
first document filed in this proceeding, and therefore Mr. Peters had not appeared for Thurston
County at the time the petition was filed. Thurston County’s Special Notice of Appearance makes
clear that the County’s appearance does not waive objections as to improper service or jurisdiction.
[See also CR 12(b)]

For purposes of service, a petition for review is analogous to a complaint in superior court, as
it is typically the first document filed in a proceeding. CR 4(d)(2) states a summons and complaint
shall be served as provided in statutes that provide for personal service, including RCW 4.28.080,
which authorizes service on the county auditor. Petitioners failed to timely serve the Thurston
County Auditor. Petitioners mailed a copy of the Petition for Review to the Auditor on June 22,

2017, 15 days after the petition was filed and after the County filed its Motion to Dismiss. Petition

Jor Review; Supplemental Declaration of Mailing (Petition for Review); RCW 90.58.180(1); WAC

461-08-355(3).

The cases cited by Petitioners, In Re Proceedings Before Special Inquiry Judge, 78 Wn. App.
13, 899 P.2d 800 (1995) and Tiffin v. Hendricks, 44 Wn.2d 837, 843, 271 P.2d 683 (1954), do not
support Petitioners’ position. In Re Proceedings Before Special Inquiry Judge does not discuss

service requirements, and in fact undermines Petitioners' argument by emphasizing “[a] party is ‘an

Response - 14 JON TUNHEIM
Thurston County Prosecuting Attorney
Civil Division - Building No. 5
2000 Lakeridge Dr. SW
Olympia, WA 98502
360/786-5574 FAX: 360/709-3006
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interested litigant whose name appears of record as a plaintiff or defendant, or in some other
equivalent capacity, and over whom the court has acquired jurisdiction.”” 78 Wn. App. at 16, quoting
Junkin v. Anderson, 12 Wn.2d 58, 71, 120 P.2d 548, 123 P.2d 759 (1941). This holding actually
confirms a party is distinct from the representative of a party. Tiffin holds that the service of a written
notice of the defendants' appearance on the plaintiffs' attorney complies with RCW 4.28.210, and
entitles the defendant to notice of all subsequent proceedings in the cause. This holding actually
confirms that a representative does not appear until a notice of appearance is filed. Petitioners’
reliance on the definition of “party” at WAC 461-08-330(8) is similarly misplaced. This WAC states
that “party” means a person to whom a decision is specifically directed or a person named as a party
to an appeal. The SSDP is not specifically directed to the Thurston County Prosecuting Attorney,
and the Prosecuting Attorney is not a named party to this proceeding. The Prosecuting Attorney is a
representative of a party, not a party itself, and had not appeared at the time that the Petition for
Review was filed.
C. CONCLUSION

None of the arguments contained in the Petitioners Response are persuasive. The plain
language of the WAC and RCW along with prior rulings of this Board require that the Petition should
be dismissed as to Thurston County.

DATED this ﬂ’\i‘ day of July 2017.

JON TUNHEIM
PROSECUTING ATTORNEY

DONALD R. PETERS, JR., WSBA #23642
Deputy Prosecuting Attorney

2000 Lakeridge Dr SW, Bldg #5

Olympia, WA 98502

Response - 15 JON TUNHEIM
Thurston County Prosecuting Attorney
Civil Division - Building No. 5
2000 Lakeridge Dr. SW
Olympia, WA 98502
360/786-5574 FAX: 360/709-3006
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CERTIFICATE OF SERVICE

I certify that I caused,a copy of the foregoing document to be served on all parties or their
counsel of record on this | day of July 2017, as follows:

10

11

12

13

14

15

16

17

18

19

20

21

22

23

Thane W. Tienson XI US Mail, Postage Prepaid
Landye Bennett Blumstein LLP O  Certified Mail, Return Receipt Requested
1300 SW 5™ Avenue, Ste. 3600 O Overnight Mail
Portland, OR 97201 O Hand Delivery
X Email
ttienson(@lbblawyers.com
Samuel W. Plaché US Mail, Postage Prepaid
Jesse DeNike O  Certified Mail, Return Receipt Requested
Plauché & Carr LLP O Overnight Mail
811 1* Avenue, Ste. 630 0O Hand Delivery
Seattle, WA 98104-1426 Email
billy@plauchecarr.com
jesse@plauchecarr.com

I certify under penalty of perjury under the laws of the State of Washington that the foregoing

is true and correct.

DATED this \Ue day of July 2017.

Response - 16

O:\civilNANCY\PLD\LAND USE\SHB - Shoreline Hrg Board\Sohn\Reply.docx

Nancy Jo@@g\ Paralegal UV O

JON TUNHEIM
Thurston County Prosecuting Attorney
Civil Division - Building No. 5
2000 Lakeridge Dr. SW
Olympia, WA 98502
360/786-5574 FAX: 360/709-3006
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Cite all material in the Washington State Register by its issue number and sequence within that issue, preceded by the ac-
ronym WSR. Example: the 37th item in the August 5, 1981, Register would be cited as WSR 81-15-037.

PUBLIC INSPECTION OF DOCUMENTS

A copy of each document filed with the code reviser's office, pursuant to chapter 34:05 RCW, is available for public in-
spection during normal office hours. The code reviser's office is located on the ground floor of the Legislative Building in
Olympia. Office hours are from 8 a.m. to 5 p.m., Monday through Friday, except legal holidays. Telephone inquiries concern-
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CERTIFICATE

Pursuant to RCW 34.08.040, the publication of rules or other information in this issue of the Washington State Register is
hereby certified to be a true and correct copy of such rules or other information, except that headings of public meeting notices
have been edited for uniformity of style.

DENNIS W. COOPER
Code Reviser

STATE MAXIMUM INTEREST RATE
(Computed and fiied by the State Treasurer under RCW 19.52.025)
The maximum allowable interest rate applicable for the month of October 2001 pursuant to RCW 19.52,020 is twelve point
zero percent (12.00%).

NOTICE: FEDERAL LAW PERMITS FEDERALLY INSURED FINANCIAL INSTITUTIONS IN THE STATE TO
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TION IN THE STATE. THE MAXIMUM ALLOWABLE RATE OF INTEREST SET FORTH ABOVE MAY NOT
APPLY TO A PARTICULAR TRANSACTION.

. (TSSN 0164-6389) is published twice each month by the Stawte Law Com-
WAS H I N GTO N STATE mittec, Office of the Code Reviser, Olympia, WA 98504-0552, pursuant to
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postpaid to points in the United States. Periodical postage paid at Olympia,
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POSTMASTER: SEND ADDRESS CHANGES TO:

WASHINGTON STATE REGISTER
Code Reviser's Office

Legislative Building

P.O. Box 40552

Olympia, WA 98504-0552

The Washington State Register is an official publication of the state of Washington. It contains proposed, emergency, and permanently adopted administrative
rules, as well as other documents filed with the code reviser's office pursuant to RCW 34.08.020 and 42.30.075. Publication of any material in the Washington
State Register is deemed to be official notice of such information.

John G. Schultz Kerry S. Radclift
Chair, Statute Law Commitiee Editor

Dennis W. Cooper
Code Reviser Joyce Matzen
Subscription Clerk
Gary Reid
Chief Assistant Code Reviser
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PROPOSED

WSR 01-20-020

(b) In cases where the moving party requests a motion
hearing, al! dispositive motions shall be filed and served not
later than twenty-eight days before the motion hearing.

(c) All dispositive motions shall be filed and served not
later than forty-five days before the secondary hearing date,
or, if no secondary date applies, the primary hearing date,
unless the presiding officer by order allows otherwise.

(d) In exigent or exceptional circumstances, a puarty may
at any time request the board to modify the above schedules
by requesting a scheduling conference (which may be tele-
phonic) with the presiding officer.

(5) The board will decide a motion on the written record
unless the presiding officer orders a motion hearing.

Reviser's note: The typographical erors in the above section occurred

in the copy filed by the agency and appear in the Register pursuant to the
requirements of RCW 34,08.040.

WSR 01-20-020
PROPOSED RULES
POLLUTION CONTROL
HEARINGS BOARD
[Filed September 24, 2001, 1:06 p.m.}

Original Notice.

Exempt from preproposal statement of inquiry under
RCW 34.05.310(4).

Title of Rule: Amendments to WAC 371-08-485 Stan-
dard and scope of review and burden of proof at hearing.

Purpose: The purpose of this rule is to clarify that the
scope of review by the Pollution Control Hearings Board is
de novo and the standard of review is a preponderance of the
evidence unless otherwise required by law.

Statutory Authority for Adoption: RCW 43.21B.170.

Statute Being Implemented: Chapter 43.21B RCW.

Summary: The proposed amendment clarifies that the
scope of review by the Pollution Control Hearings Board is
de novo and the standard of review is a preponderance of the
evidence unless otherwise required by law.

Reasons Supporting Proposal: The curent fule has
improperly labeled a de novo review as a standard of review,
This had led to some confusion and needs to be clarified. In
addition, it would be helpful to litigants to understand what
standard of review is applicable under the law.

Name of Agency Personnel Responsible for Drafting;
Deborah L. Mull, Environmental Hearings Office, (360) 459-
6327; Implementation and Enforcement: Robert V. Jensen,
Environmental Hearings Office, (360) 459-6327.

Name of Proponent: Pollution Control Hearings Board,
governmental.

Rule is not necessitated by federal law, federal or state
court decision.

Explanation of Rule, its Purpose, and Anticipated
Effects: The proposed amendment clarifies that the scope of
review by the Pollution Control Hearings Board is de novo
and the standard of review is a preponderance of the evidence
unless otherwise required by law. The purpose of the amend-
ment is to provide guidance to persons who litigate before the
Pollution Control Hearings Board. It is anticipated that the

Proposed

Washington State Register, Issue 01-20

guidance will help the hearing process be more efficient for
the board members and the litigants.

Proposal Changes the Following Existing Rules: The
proposed amendment to WAC 371-08-485 clarifies that the
scope of review by the Pollution Control Hearings Board is
de novo and the standard of review is a preponderance of the
evidence unless otherwise required by law.

No small business economic impact statement has been
prepared under chapter 19.85 RCW. The preparation of a
small cconomic impact statement is not required for adoption
of rules described in RCW 34.05.310(4). The proposed
amendment is a rule described in RCW 34.05.310(4). Specif-
ically, the proposed amendment is a rule that adopts, amends,
repeals "a procedure, practice, or requirement relating to
agency hearings.” RCW 34,05.301 [34.05.310] (4)(g)(i).

RCW 34.05.328 does not apply to this rule adoption.
The Pollution Control Hearings Board is not an agency spe-
cifically listed in RCW 34.05.328.

Hearing Location: Environmental Hearings Office,
4224 6th Avenue S.E., Lacey, WA, on November 30, 2001,
at 10:00 a.m.

Assistance for Persons with Disabilities: Contact Debo-
rah L. Mull by November 16, 2001,

Submit Written Comments to: Deborah L. Mull, Envi-
ronmental Hearings Office, P.O. Box 40903, Lacey, WA
98504-0903, fax (360) 438-7699, by December 21, 2001.

Date of Intended Adoption: January 14, 2002.

September 24, 2001
Deborah L. Mull
Administrative Appeals Judge

ENDAT
filed 7/3/96)
WAC 371-08-485 Standard and scope of review and
burden of proof at hearing, (1) Hearings shall be formal
and quasi-judicial in nature. The gcope standerd of review
shall be de novo unless otherwise provided by law.

N (Amending WSR 96-15-003,

f
vi i i W,

(2) The issuing agency shall have the initial burden of
proof in cases involving penalties or regulatory orders. In
other cases, the appealing party shall have the initial burden
of proof.

Reviser's note: RCW 34.05.395 requires the use of underlining and
delction marks (o indicate amendments (o enisting rules. The rule published
above varies from its predecessor in certain respects not indicated by the use
of these markings,

Reviser's note: The typographical ervors in the above section cccurred
in the copy filed by the agency and appear in the Register pursuant to the
requirements of RCW 34.08.040.

WSR 01-20-021
PROPOSED RULES
SHORELINES HEARINGS BOARD
[Filed September 24, 2001, 1:08 p-m.]

Original Notice.
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Exempt from preproposal statement of inquiry under

'RCW 34.05.310(4).

Title of Rule: Amendments to WAC 461-08-355 Ser-
vice of petitions for review with department and attorney
general—Intervention by the department and attorney gen-
eral.

Purpose: The purpose of this amendment is to clarify
who is the proper person or entity that should be served at
local government.

Statutory Authority for Adoption: RCW 90.58.175.

Statute Being Implemented: Chapter 90.58 RCW.

Summary: This amendment specifies that service shall
be made on the person identified by the local government in
the permit decision to'receive service, or on the department
within local government that made the decision, or pursuant
to RCW 4.28.080.

Reasons Supporting Proposal: The law currently does
not designate who in local government should be served
which has resulted in several challenges to appeals being
filed. Clarity in the law provides certainty to all partics so
that unnecessary litigation on procedural matters can be
avoided.

Name of Agency Personnel Responsible for Drafting:
Dcborah L. Mull, Environmental Hearings Office, (360) 459-
6327; Implementation and Enforcement: Robert V. Jensen,
Environmental Hearings Office, (360) 459-6327. '

Name of Proponent: Shorelines Hearings Board, gov-
ernmental.

Rule is not necessitated by federal law, federal or state
court decision.

Explanation of Rule, its Purpose, and Anticipated
Effects: The amendments provide clarification of who in
local government should be served when appealing a shore-
line permit decision. The rule provides that service shall be
made on the person identified by the local government in the
permit decision to receive service, or on the department
within local government that made the decision, or pursuant
to RCW 4.28.080. The purpose of the rule is to clarify the
law so that unnecessary litigation on procedural matters will
not occur. It is expected that the proposed clarifications will
provide certainty to appellants about whom they should
serve. It is also expected that the propased clarifications will
avoid service on local government that is not contemplated to
reach the appropriate personnel within that local government.

Proposal Changes the Following Existing Rules: The
proposed amendments would change WAC 461-08-355 to
clarify who within local government must be served an
appeal of a shoreline decision,

No small business economic impact statement has been
prepared under chapter 19.85 RCW. The preparation of a
small economic impact statement is not required for adoption
of rules described in RCW 34.05.310(4). The proposed
amendment is a rule described in RCW 34.05.310(4). Specif-
ically, the proposed amendment is an amendment of a rule
that adopts, amends or.repeals "a procedure, practice, or
requirement relating to agency hearings."

RCW 34.05.328 does not apply to this rule adoption.
The Shorelines Hearings Board is not an agency specifically
listed in RCW 34.05.328.

WSR 01-20-021

Hearing Location: Environmental Hearings Office,
4224 6th Avenue S.E., Lacey, WA, on November 30, 2001,
at 10:00 a.m.

Assistance for Persons with Disabilities: Contact Debo-
rah L. Mull by November 16, 2001,

Submit Written Comments to: Deborah L. Mull, Envi-
ronmental Hearings Office, P.O. Box 40903, Lacey, WA
98504-0903, fax (360) 438-7699, by December 21, 2001.

Date of Intended Adoption: January 14, 2002.
September 24, 2001
Deborah L. Mull
Administrative Appeals Judge

AMENDATORY SECTION (Amending WSR 99-23-038,
filed 11/12/99)

WAC 461-08-355 Service of petitions for review with
department and attorney general—Intervention by the
department and attorney general. (1) For a petition per-
taining to a local government’s final decision on a permit, the
petitioner shall serve a copy of the petition with the depart-
ment, the attorney general and that local government within
seven days of filing the petition with the board.

(2) Within fifteen days of the date of receipt of the peti-
tion for review described in subsection (1) of this section, the
department or the attorney general may intervene in the case
before the board to protect the public interest and to insure
compliance with chapter 90.58 RCW. Nothing in WAC 461-
08-345, setting a twenty-one day limit on when the depart-
ment or the attorney general can directly file a petition for
review, limits the right of the department or attorney general
to intervene under this section in a board proceeding.

vi [l ) -
a jti ha v f a ig-
he nermit docisi T i
= ith the board
&) The petiti hall he d £ off]
within | pov t i i
withi fi with th r
iti ("
to RCW 4.28.080 withip seven days of filing the pefilion with

the board.

(4) €3) When the petitioner is not the permit applicant,
the petitioner shall serve the permit applicant with a copy of
the petition for review.

5 r is rul rvj Ilb dat
maili
for w
there has n n wi ing and
vi ir d le,
) Li a notij
review.

Reviser's note: The typographical error in the above section occurred
in the copy filed by the agency and appears in the Register pursuant to the
requirements of RCW 34,08 040.

Proposed
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WSR 02-06-009

PERMANENT RULES

SHORELINES HEARINGS BOARD

[ Filed February 22, 2002, 10:41 a.m. ]
Date of Adoption: February 21, 2002.

Purpose: The purpose of this amendment is to clarify who is the proper person or entity that should
be served at local government,

Citation of Existing Rules Affected by this Order: Amending WAC 461-08-355.

Statutory Authority for Adoption: RCW 90.58.175.

Adopted under notice filed as WSR 01-20-021 on September 24, 2001.

Number of Sections Adopted in Order to Comply with Federal Statute: New 0, Amended 0,
Repealed 0; Federal Rules or Standards: New 0, Amended 0, Repealed 0; or Recently Enacted State
Statutes: New 0, Amended 0, Repealed 0.

Number of Sections Adopted at Request of a Nongovernmental Entity: New 0, Amended 0,
Repealed 0.

Number of Sections Adopted on the Agency's Own Initiative: New 0, Amended 1, Repealed 0.

Number of Sections Adopted in Order to Clarify, Streamline, or Reform Agency Procedures: New
0, Amended 1, Repealed 0.

Number of Sections Adopted Using Negotiated Rule Making: New 0, Amended 0, Repealed 0;
Pilot Rule Making: New 0, Amended 0, Repealed 0; or Other Alternative Rule Making: New 0,

Amended 0, Repealed 0.
Effective Date of Rule: Thirty-one days after filing.

Fcbruary 21, 2002
Robert V. Jensen

Chair

OTS-5503.1

AMENDATORY SECTION(Amending WSR 99-23-038, filed 11/12/99, effective 12/ 13/99)

WAC 461-08-355 Service of petitions for review with department and attorney general --
Exhibit B
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Intervention by the department and attorney general. (1) For a petition pertaining to a local
government's final decision on a permit, the petitioner shall serve a copy of the petition with the
department, the attorney general and that local government within seven days of filing the petition
with the board.

(2) Within fifteen days of the date of receipt of the petition for review described in subsection (D
of this section, the department or the attorney general may intervene in the case before the board to
protect the public interest and to insure compliance with chapter 90.58 RCW. Nothing in WAC
461-08-345, setting a twenty-one day limit on when the department or the attorney general can
directly file a petition for review, limits the right of the department or attorney general to intervene
under this section in a board proceeding.

(3) Service on the local government shall be accomplished in one of the following ways:

(a) The petitioner shall serve local government as designated on the permit decision within seven
days of filing the petition with the board; or

(b) The petitioner shall serve the department or office within the local government that issued the
permit decision within seven days of filing the petition with the board; or

(c) The petitioner shall serve local government pursuant to RCW 4.28.080 within seven days of
filing the petition with the board.

(4) When the petitioner is not the permit applicant, the petitioner shall serve the permit applicant
with a copy of the petition for review.

(5)_For purposes of this rule, service shall be the date of mailing.

(6) The board may dismiss a petition for review where there has not been substantial compliance
with the filing and service requirements of RCW 90.58.180 and this rule. Substantial compliance will
include actual notice of a petition for review.

[Statutory Authority: RCW 90.58.175. 99-23-038, § 461-08-355, filed | 1/12/99, effective 12/13/99; 96-15-002, § 461-08-355,
filed 7/3/96, effective 8/3/96.]

© Washington State Code Reviser's Office
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BEFORE THE HEARING EXAMINER

FOR PIERCE COUNTY

In the Matter of the Application of ) SD 35-05

) Application No. 404010

)
Darrell and Maija de Tienne, and ) Geoduck Farm
Chelsea Farms )

)

) FINDINGS, CONCLUSIONS,
For a Shoreline Substantial Development Permit ) AND DECISION

SUMMARY OF DECISION

The request for a Shoreline Substantial Development Permit (SSDP) for a geoduck farm on the
north shoreline of Henderson Bay is APPROVED. Conditions are necessary to address specific
impacts of the proposed development.

SUMMARY OF RECORD
Hearing Date:
The Pierce County Hearing Examiner held an open record hearing on the request on March 27,
2013. During the hearing, the Applicants submitted Exhibits 2 and 2A — 2 E, including
Applicants’ Exhibit 2C, which contained 83 attachments. The Hearing Examiner set a date of
April 10, 2013, for the public to provide written comments on the Applicants’ exhibits and
attachments and April 24' 2013, for the County and Applicants to respond in writing to the public
comments received. The Hearing Examiner continued the hearing on May 2, 2013, where the
testimonial portion of the record was completed. The written record was left open until May 7,
2013, for the County and Applicants to reply to additional written public comments admitted at
the May 2, 2013, hearing.

Testimony:
The following individuals presented testimony under oath at the open record hearing on March

27, 2013, and continued on May 2, 2013:

David Risvold, County Environmental Biologist
Ty Booth, County Senior Planner

Darrell de Tienne, co-Applicant

John Lentz, for Chelsea Farms, co-Applicant
Marlene Meaders, for Applicants

Paul Garrison

Betty Garrison

Findings, Conclusions, and Decision
Pierce County Hearing Examiner

de Tienne/Chelsea Geoduck Farm SSDP
SSDP 35-05; Application No. SSDP 404010

Page 1 of 54
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Steve Bloomfield
Paul Harris

Steve Casebolt
Brad Newell
Janey Aiken
Robert Wenman
Ned Quistorff
Heather McFarlane
Linda Lentz
Claudia Casebolt
Dan Perttila
Laura Hendricks
Steve Wilson
Bill Dewey
Delores Brown
John McDonnell

Attorneys Samuel W. Plauché and Jesse G. DeNike represented the Applicants. Attomney Jill
Guernsey represented Pierce County.

Exhibits admitted at the open record hearing are listed in Attachment 1 to this decision.

FINDINGS
APPLICATION PROCESS
Proposal & Notice
1. Darrell and Maija de Tienne' and Chelsea Farms (Applicants) request a Shoreline
Substantial Development Permit (SSDP) for a five-acre geoduck farm on a 10.74-acre
private intertidal and subtidal shoreline parcel.> The parcel is located on the north
shoreline of Henderson Bay, 1,500 feet west of the Purdy Sand Spit Park/Wauna Public
Boat Launch, and 220 to 320 feet south of waterfront parcels located between 8122
SR302 to 8506 - 131st Street NW.> Exhibit I, Staff Report, pages I and 2; Exhibit 1K;
IL.

' The staff report, public hearing notice, agency comments, SSDP application, and other exhibits contain various
representations of “de Tienne” (e.g., deTienne, DETIENNE, DeTieene). Darrell A. de Tienne is listed as the
applicant on 2005 SSDP Application and the JARPA form. Exhibit I, Staff Report, page 3; Exhibit [E; Exhibit IL.
The staff report lists Darrell and Maija deTienne and Chelsea Farms as co-Applicants, Exhibit |, Staff Report, page
2.

% Geoducks are large, edible burrowing clams native to Puget Sound. Exhibit 1, Staff Report, page 7.

* The 2005 Environmental Checklist identified only Tax Assessor Parcel No. R012223306. The 2012
Environmental Checklist identified parcel 0122233006 and 0122233064. Exhibit IF: Exhibit IG. The

Findings, Conclusions, and Decision
Pierce County Hearing Examiner

de Tlenne/Chelsea Geoduck Farm SSDP
SSDP 35-05; Application No. SSDP 404010

Page 2 of 54
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BEFORE THE SHORELINE HEARINGS BOARD
OF THE STATE OF WASHINGTON

COALITION TO PROTECT PUGET

. SOUND HABITAT, BRADFORD  No

NEWELL, SANDRA NEWELL,
ROBERT WENMAN, MARIE

WENMAN, GREG WONG AND DECLARATION OF SERVICE
LALAINE WONG

Petitioners,
V.

PIERCE COUNTY, etal.,

Respondents.

STATE OF WASHINGTON )
)ss.
COUNTY OF PIERCE )

F BeAbwoR0 a/4iée., > under penalty of perjury under the laws of the State of

Washington, declare as follows:

" .
o mpeeg .

On the date and in the manner indicated below, I caused the Coalition to Protect Puget Sound

Habitat, et al’s Petition to Review to be served on:

DECLARATION OF SERVICE- 1
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Jill Guernsey

Office of the Prosecuting Attorney-Pierce County
Civil Division "
955 Tacoma Ave South, Suite 301

Tacoma, WA 98402

{x ] By United States Mail

[1 By Legal Messenger

[] By Facsimile

[ 1 By Federal Express/Express Mail
(') By E-Mail

Samuel W. Plauche
Jesse G. DeNike
Plauche & Car LLP
811 First Ave. Ste 630
Seattle, WA 98104

Email: billy@plauchecarr.com
Email: jesse@plauchecarr.com

(Attorneys for Darrell deTienne)

{x ] By United States Mail

[] By Legal Messenger

[1 By Facsimile

[] By Federal Express/Express Mail
[1 ByE-Mail to

Darrell and Maija de Tienne
3435 Cesar Chavez, Loft #312
San Francisco, California 94110

[x 1 By United States Mail

[1 By Legal Messenger

[] By Facsimile

[] By Federal Express/Express Mail
[] By E-Mail to

Chelsea Farms

Attn: John and Linda Lentz
6438 Young Road NW
Olympia, Washington 98502

(x) By United States Mail

() By Legal Messenger
() By Facsimile

DECLARATION OF SERVICE- 2
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10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26

() By Federal Express/Express Mail
() ByE-Mail to

State Department of Ecology
300 Desmond Drive

PO Box 47600

Olympia, WA 98504-7600

(*) By United States Mail

() By Legal Messenger

() By Facsimile

() By Federal Express/Express Mail
() ByE-Mail to

State Attorney General

Ecology Division

2425 Briston Court SW 2™ Floor
P O Box 40117

Olympia, WA 98504-0117

(x) By United States Mail

() By Legal Messenger

() By Facsimile

() By Federal Express/Express Mail
() ByE-Mail to

DATED & 27 2013, at Gig Harbor, Washington,

DECLARATION OF SERVICE- 3
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