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BEFORE THE HEARING EXAMINER
FOR THURSTON COUNTY
STATE OF WASHINGTON

In the Matter of the Appeal of:
Appeal No. 16-106159 VE
Patrick Townsend, Kathryn Townsend, Project No. 2014108800

And Anneke Jensen

of the May 3, 2016 Mitigated
Determination Of Non-Significance in APPELLANTS’ PROPOSED FINDINGS OF
The request of ChangMook Sohn for FACT AND CONCLUSIONS OF LAW
Substantial Shoreline Development
Permit for an Intertidal Geoduck
Aquaculture Operation

SUMMARY OF DECISION
The appeal of the Mitigated Determination of Non-Significance (“lI\/IDNS”)
issued in this matter on May 3, 2016 is GRANTED for the reasons set forth
below.

SUMMARY OF RECORD

Mitigated Determination of Non-Significance

ChangMook Sohn (“Applicant”) requested a Shoreline Substantial Development

Permit (“SSDP”) to construct a commercial geoduck operation on Applicant’s tideland in
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Zangle Cove in Thurston County. The Thurston County Resource Stewardship
Department (the “County”) reviewed the proposal for compliance with the State

Environmental Protection Act (“SEPA”) requirements and issued a Mitigated
Determination of Non-Significance (“MDNS”) in this matter on May 3, 2016.
Appeal

On May 24, 2016, a timely appeal was filed by Patrick Townsend, Kathryn
Townsend and Anneke Jensen (“Appellants”) alleging significant, adverse
impacts on the environment. The issues on appeal are:

1. Eelgrass

2. Recreation

3. Aesthetics

4. Plastics

Consolidated Hearing

Thurston County Hearing Examiner Sharon Rice (“Hearing Examiner”)
conducted a consolidated open record public hearing on Appellants’ MDNS
appeal and Applicant’'s SSDP on October 17, 2016. The hearing continued on
November 7, 2016, and concluded January 17, 2017. Concurrent Closing
Arguments were filed by Appellants, Applicant and the County on January 20,
2017. Concurrent Responses were filed by Appellants, Applicant and the County

on January 27, 2017.
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Testimony
At the open record public hearing for the MDNS appeal, the following

individuals testified under oath:
For Appellants:

Chris Hamilton
Patrick Townsend
Anneke Jensen
Kathy Knight
John Marshall
David Batker

For Applicant:

ChangMook Sohn
Diane Cooper
Brian Phipps

Phil Osborne

Philip Bloch
Rosalind A. Schoof
Marlene Meaders
Louis Roser

For the County:
Dawn Peebles
Brad Murphy

Tony Kantas

Attorney Represent_ation

Jessica McKeegan Jensen, Attorney for the Appellants
Jesse DeNike, Attorney for Applicant
Rick Peters, Attorney for Thurston County
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Exhibits

The following exhibits were admitted into the record:

For Appellants:
Exhibits T1 - T17
Exhibits T20 - T43
Exhibits T44 - T47
Exhibits T48 — T55
Exhibits T56 — T59
Exhibits T61 — T65
Exhibits T67 — T69
Exhibit T76
Exhibit T78
Exhibit T80
Exhibits T82 — T99
Exhibits T102 — T111
Exhibit T113
Exhibit T126

For Applicant:
Exhibits S1-S2
Exhibit S4
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Exhibit S6

Exhibit S9

Exhibit S11

Exhibit S14

Exhibit S18
Exhibits S24 — S26
Exhibit S28

Exhibit S30 — S35
Exhibit S37

Exhibit S39

Exhibit S48
Exhibits S50 — S52
Exhibit S53, Appendix A — H and Appendix | — J

For the County:

Exhibits C1, Attachments A — P
Exhibits C2 — C7

Exhibit C8, Public Comments, Part 1 and Part 2
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FINDINGS OF FACT
Applicant

1. Applicant applied to the County for an SSDP to construct a commercial
geoduck operation on Applicant’s tidelands. Exhibit C1, Attachment B.

2. The County doesn’'t know how many commercial geoduck operations are
in Thurston County. Kantas Testimony.

3. The County has only a general idea where some commercial geoduck
operations are located in Thurston County. Kantas Testimony.

4, Applicant’s property and proposed geoduck operation are located in a
mixed residential neighborhood. Cooper Testimony; Knight Testimony.

5. Applicant’s tidelands are located on Zangle Cove, which is a small, V-
shaped cove in a residential neighborhood in the Boston Harbor community. Townsend
Testimony; Jensen Testimony; Knight Testimony; Exhibit T56; Exhibit T57; Exhibit T58.

6. There are no commercial geoduck operations on Zangle Cove. Kantas
Testimony.

7. Applicant’'s SSDP Application states that he owns 1.1 acres of tidelands.
Exhibit C1-B at 1; Exhibit C1-D at 5.

8. Applicant’s tidelands are located within Zangle Cove. Townsend
Testimony; Marshall Testimony; Knight Testimony; Exhibits T26-T30; Exhibits T42-T43.

| 9. Diane Cooper (“Cooper”) and Brian Phipps (“Phipps”) of Taylor Shellfish

(“Taylor”) testified on behalf of Applicant’s proposed project. Cooper Testimony; Phipps

Testimony.
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| 10.  Taylor and Applicant anticipate entering a joint venture for Applicant’s
proposed project, but no agreement has yet been reached and no written agreement or
lease is in place. Cooper Testimony; Phipps Testimony.

11.  Applicant has no experience operating a commercial geoduck operation
and will depend on undesignated outside consultants. Sohn Testimony; Phipbs
Testimony.

12.  Management practices and regular inspections for the proposed geoduck
operation have not been established. Phipps Testimony. |

13.  Applicant’s only experience with shellfish aquaculture, as observed by
Appellants, is placing several oyster bags in the tidelands, some of which he placed on
Appellants’ property. Jensen Testimony; Townsend Testimony; Sohn Testimony.

14.  Taylor provides no training on how to manage a geoduck operation.
Cooper Testimony; Phipps Testimony.

15.  Applicant and Taylor have not yet developed a management plan for
Applicant’s proposed project. Phipps Testimony; Cooper Testimony.

16.  Applicant’'s witnesses attempted to analogize Zangle Cove to other areas
of the Puget Sound and to areas in Canada. Osborne Testimony; Bloch Testimony.
County

17.  The County received over 100 comments from community members
regarding Applicant’s proposed project. Kantas Testimony; Exhibit C8, Part 1 at 1-181;

Exhibit C8, Part 2 at 1-252; MDNS Comments; NOA Comments.
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18.  The large majority of comments opposed the project. MDNS Comments;
NOA Comments.

19.  The County evaluated Applicant’'s SEPA checklist and issued a Mitigated
Determination of Non-Significance (“MDNS”) on May 3, 2016. Exhibit C1-M.

20. Inissuing the MDNS, the County relied on reports from Applicant and
federal and state agencies. Kantas Testimony.

21.  Once a permit is issued, the County does not monitor the operation for
compliance with the MDNS. Kantas Testimony.

22. If a citizen made a complaint, County Code Enforcement staff would
investigate and Code Enforcement has authority to enforce code violations. Kantas
Testimony.

23.  Inissuing an MDNS, the County tried to balance the interests of Applicant
and the parties. Kantas Testimony.

24.  The County relied on a report by ACERA in issuing the MDNS. Kantas
Testimony; Exhibit C1-N3.

25. The ACERA report is flawed in a number of ways. Marshall Testimony;
Knight Testimony; Jensen Testimony.

26.  The ACERA report incorrectly stated that Zangle Cove has been used for
commercial oyster farming. Marshall Testimony; Exhibit C1-N3 at 9.

27.  Zangle Cove has never been the site of commercial aquaculture. Marshall

Testimony; Exhibit T67; Exhibit T68; Exhibit T69.
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28.  Certified land purchase records from 1927 determined that tideland is not
suitable for oyster cultivation in Zangle Cove. Marshall Testimony; Exhibit T126.

29.  The 1927 Application to Purchase Tidelands in Zangle Cove stated “there
are no natural or artificial oyster beds on the land herein described nor is the same in
any state oyster bed reserve, that said land is not suitable for the cultivating of oysters.”
Exhibit 126; Marshall Testimony.

30.  The application stated that if oysters were present on the tidelands, the
price of the tidelands would be higher because of the value of oysters, but because
Zangle Cove has a muddy bottom, lack of rocks, etc., it was deemed unsuitable for
oysters and Zangle Cove has never been used for commercial oysters. Marshall
Testimony; Exhibit 126.

31.  Zangle Cove has never had any kind of commercial aquaculture. Marshall
Testimony; Townsend Testimony; Knight Testimony.

32. The ACERA report incorrectly states that recreational vessels avoid
Zangle Cove due to its shallow waters. Marshall Testimony; Exhibit C1-N3 at 9.

33. The ACERA réport incorrectly states that the drift cells flow east, but the
current actually flows west. Marshall Testimony; Exhibit C1-N3 at Figure 4; Exhibit
T102.

34. The SMP requires that aquaculture development consider and minimize
the detrimental impact it might have on views from upland property, and the County is

required to consider this impact. 1990 SMP at 39.
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35. The ACERA report incorrectly states the proposed geoduck operation will
not alter views. Marshall Testimony; Exhibit C1-N3 at 9.’

36. The ACERA report includes a map showing the distance along the
meander line from Pbint A to Point B is 904.55 feet, but the distances shown on the
map actually total 185 feet, not 904 feet as stated. Marshall Testimony.

37.  The Wehnshan Liu study was based on a subtidal area planted in 2000
and a mock harvest in 2008 in an intertidal area that did not have planted geoduck
present. Bloch Testimony.

38.  The County has no record of permits issued by the County for some
existing geoduck operations. Kantas Testimony; Marshall Testimony.

Appellants

39.  Appellant Anneke Jensen (“Jensen”) owns waterfront property adjacent to,
and west of, Applicant’s tidelands on the east side of Zangle Cove. Jensen Testimony;
Exhibit T78; Exhibit T80; Exhibit C1-G.

40. - Jensen lived on Zangle Cove from 1983 until approximately 2009 and
continues to own property on Zangle Cove. Jensen Testimony.

41.  Appellants Patrick Townsend and Kathryn Townsend (collectively
“Townsends”) own medium-bank waterfront property on Zangle Cove across from
Applicant’s high-bank waterfront property. Townsend Testimony.

42.  The Townsends have lived on Zangle Cove for over 26 years. Townsend

Testimony.
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Appellants’ Witnesses

43.  Chris Hamilton (“Hamilton”) is an aerial photographer who lives in Boston
Harbor. Hamilton Testimony.

44,  Kathy Knight (“Knight”) has lived on Zangle Cove for over 60 years. -
Knight Testimony.

45.  John Marshall (“Marshall”) has lived on Zangle Cove for over 39 years.

46. David Batker (“Batker”) has a B.S. degree in geology and a master’s
degree in economics. Batker Testimony.

47.  Batker is the President and Chief Economist of Earth Economics, a
nonprofit corporation engaged in valuing néture and the impact of environmental issues
on communities. Batker Testimony.

48.  During his career, Batker has reviewed between 700 and 2,000
environmental impadt statements under the National Environmental Protection Act
(NEPA). Batker Testimony. |

49.  Batker has worked on native eelgrass and other seagrass issues for
multiple projects nationally and internationally, including in Puget Sound. Batker
Testimony.

50. Batker has been to Boston Harbor and visited Zangle Cove prior to his
testimony. Batker Testimony.

Eelgrass
51.  Native eelgrass was originally discovered in Zangle Cove in 2006 and was

reported to DNR. Knight Testimony; Townsend Testimony; Exhibit T76.
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52. Zostera Marina, i.e., “native eelgrass,” has been found in Zangle Cove.
Townsend Testimony; Batker Testimony; Exhibit T76 at 1-3.

53.  Photographs of self-recruited native eelgrass were taken in 2006, 2007,
2008, 2009 and 2013 by Kathryn Townsend, Kathy Knight and biologist Jeff Gaeckle
(“Gaeckle”) of the Washington State Department of Natural Resources (‘DNR”).
Townsend Testimony; Knight Testimony; Exhibit T1; Exhibit T2; Exhibit T3; Exhibit T4;l
Exhibit T5; Exhibit T76 at 4.

54.  On September 19, 2006 Gaeckle made his first visit to observe eelgrass in
Zangle Cove. Townsend Testimony; Exhibit T76 at 1.

55.  Gaeckle has been monitoring the eelgrass in Zangle Cove since 2006 and
documented two patches of eelgrass found in Zangle Cove in 2007, including one on or
adjacent to Applicant’s property. Townsend Testimony; Exhibit T76 at 1. |

56. Most of the eelgrass monitoring sites north of the Nisqually Delta site have
a high potential to have eelgrass present in comparison with the Zangle Cove site.
Bloch Testimony.

57. In 20183, a fairly large patch of native eelgrass was observed in Zangle
Cove. Knight Testimony; Townsend Testimony.

58. The 2013 observation of native eelgrass in Zangle Cove was the impetus
for an eelgrass restoration project funded by the United States Department of Energy

(“DOE”) and jointly managed by DNR and Battelle. Townsend Testimony; Knight

Testimony.
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59.  Zangle Cove is one of only two sites in South Puget Sound to have proved
to be a success with eelgrass restoration. Marshall Testimony.

60. In 2015, Zangle Cove and Boston Harbor residents volunteered and
participated in the second phase of the eelgrass restoration program sponsored by
DOE and DNR by sorting and bundling eelgrass shoots which were planted by divers
in Zangle Cove. Marshall Testimony.

61.  As part of their volunteer effort on behalf of the eelgrass restoration
project, Townsend, Knight and Marshall reviewed and read documentation about
eelgrass and communicated with the project manager, Gaeckle of DNR. Townsend
Testimony; Knight Testimony; Marshall Testimony.

62. Zangle Cove is one of the furthest sites in South Puget Sound that has
had eelgrass detected. Bloch Testimony. |

63. The Submerged Vegetation Monitoring Project monitors the abundance
and depth distribution of eelgrass throughout Puget Sound but the sampling effort does
not focus on waters south of Dana Passage due to the lack of known eelgrass presence
at the time the project was initiated. Exhibit T76 at 1.

64. Itis generally believed that there is a limited distribution in South Sound
and the presence of eelgrass in Zangle Cove is of interest to the Nearshore Habitat
Program and of particular interest to the Submerged Vegetation Monitoring Project.
Exhibit T76 at 1.

65. Eelgrass was once on or directly adjacent to Applicant’s property.

Townsend Testimony.
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66.  With appropriate environmental conditions for eelgrass to grow, eelgrass
could reestablish itself on Applicant’s property. Bloch Testimony.

67. Eelgrass can reestablish itself or be established through a restoration
project, and it can also resurface on its own where there has not been eelgrass present
for a period of time. Bloch Testimony; Batker Testimony; Exhibit S11.

68.  Significant adverse impacts will occur in Zangle Cove if the proposed
geoduck operation proceeds. Batker Testimony.

69. The overlap of eelgrass and potential future aquaculture areas throughout
Puget Sound will result in wide-spread, cumulative disturbance in eelgrass and some
change in the functions it provides. Exhibit S31 at 33.

70. A comprehensive review was conducted by the US Army Corps of
Engineers showing notable impacts on eelgrass in certain geoduck operation locations
resulting from loose cover nets. Cooper Testimony; Exhibit S30; Exhibit S31.

71.  Eelgrass provides a valuable near-shore habitat for foraging fish including
surf smelt, sand lance, and herring. Exhibit S30 at 86, Exhibit S31 at 84.

72.  Although general measures are taken to avoid impacting sea creatures,
there will “certainly” be animals living in the seabed that will be impacted by the geoduck
operation. Cooper Testimony.

73.  Creatures living on the beach must be moved aside to install geoduck
operation equipment such as tubes. Cooper Testimony.

74.  Native geoducks are abundant in Zangle Cove and can live up to 168

years. Marshall Testimony.
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75.  Prior to commercial geoducks being planted at Applicant’s proposed site,
half of the native geoducks will be harvested by the Squaxin Tribe. Cooper
Testimony; Phipps Testimony.

76.  How the native geoducks will be harvested is unknown. Cooper
Testimony.

77.  Harvesting native geoducks will disrupt the substrate and produce
additional sediment. Batker Testimony.

78.  Bed preparation and geoduck harvest activities physically remove
eelgrass. Exhibit S30 at 85.

79.  The County is not concerned with the removal of native geoducks at this
project. Kantas Testimony.

80. When commercial geoducks are planted, three “seed” or juvenile
geoducks will be placed into the substrate and surrounded by a tube of grey plastic
PVC pipe four inches (4”) in diameter by six inches (6”) in length. Cooper Testimony;
Phipps Testimony; Exhibit S51 at 1-2; Exhibit S24.

81.  Research suggests that eelgrass is impacted by sediment. Bloch
Testimony; Batker Testimony.

82. The manager of the Eelgrass Restoration Project in Zangle Cove, Gaeckle
of DNR, advised Marshall that the fine sediment transport associated with the proposed

project could be a stressor to eelgrass. Marshall Testimony.
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83.  Tidal currents are an important consideration because of the transport of
sedimént and the sediment’s impact on eelgrass, i.e., eelgrass needs adequate light,
but sediment reduces light. Batker Testimony; Marshall Testimony.

84.  Applicant’s witness Bloch did not review any studies related to the impact
of sedimentation on eelgrass in South Puget Sound and Bloch is unaware of any such
study. Bloch Testimony.

85. Intertidal and nearshore aquaculture activities disturb benthic habitat
affecting the availability of benthic food resources for listed fish for a period of time
following disturbance, however, when the disturbances are combined and taken
cumulatively they ca}n represent a larger scale disturbance, precluding complete benthic
recovery. Exhibit S31 at 77.

86.  No surveys or studies have been published regarding the cumulative
impacts that industrial geoduck operations would have on “absolute abundance” of
ecological and human ecology in South Puget Sound. Batker Testimony.

87.  The cycle of shellfish culture can include many small-scale impacts
(harvest and maintenance) in a given waterbody that when taken cumulatively could
have real effects on forage. Exhibit S31 at 86.

88.  The SEPA checklist failed to account for the presence of smelt, sand
dollars, ghost shrimp, Cutthroat trout, herring and the hundreds of varieties of
invertebrates that live in the bethnic layer of the tidelands. Marshall Testimony.

89.  The SEPA checklist failed to note the presence of animals such as fox,

deer and blue heron. Marshall Testimony; Exhibit C1-C.
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90. Regarding impacts where recovery times are on the order of years, such
as disturbances to eelgrass, an annual or every few year repeat disturbance may never
allow a full recovery of the eelgrass from the impact, or the impact would be repeated
shortly after recovery is achieved. Exhibit S30 at 92.

91.  Even though there is no longer eelgrass on Applicant’s tidelands, the
frequency of disruption due to activities related to this geoduck operation would likely
result in a condition where eelgrass never fully recovers at this site. Batker Testimony;
Exhibit S30 at 105.

92. Eelgrass provides numerous habitat functions, including sediment
stabilization, improved water quality and a substrate for Pacific herring spawning.
Exhibit S30 at 105.
| 93. Eelgrass is a key component of the estuarine and near shore food web,
harboring numerous invertebrate salmon prey species and provides cover for juvenile
salmon from predators. Exhibit S30 at 105.

94. Loss of eelgrass would negatively affect these habitat functions. Exhibit
S30 at 105.

95.  The purpose of a restoration project is not to sequester the eelgrass to
be restored in one small area, but to allow it to expand and fill Zangle Cove.
Townsend Testimony; Exhibit S37 at 19.

96. Eelgrass migrates and may change location. Batker Testimony; Bloch

Testimony.
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97.  Eelgrass may return to Applicant’s tidelands, or close to Applicant’s
tidelands. Batker Testimony; Bloch Testimony.

98.  Adisturbance in one critical area will impact eelgrass. Batker Testimony.

99. Eelgrass is critical to salmon habitat, including Chinook salmon. Batker
Testimony.

100. Eelgrass provides both habitat for forage fish on which salmonids feed,
and cover for juvenile salmonids. Exhibit S31 at 84.

101. Chinook salmon, which are found in Zangle Coye, are a threatened
species. Marshall Testimony; Exhibit S31 at 84.

102. Zangle Cove has strong currents. Jensen Testimony, Townsend
Testimony, Knight Testimony; Marshall Testimony.

103. The predominant current in Zangle Cove flows in a circular direction from
the east to the southwest. Townsend Testimony; Jensen Testimony; Marshall
Testimony; Knight Testimony; Batker Testimony; Osborne Testimony.

104. A prevailing current points towards the eelgrass restoration project.
Batker Testimony.

105. Sediment will occur from the proposed project due to the initial native
geoduck harvesting, planting, subsequent underwater dive harvesting, hand harvesting
with jet wands, and subsequent replanting. Batker Testimony.

106. Harvesting geoducks with wands will likely go deeper than 2-1/2 feet.

Batker Testimony.
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107. Harvesting geoducks will churn up a lot of sediment that will drift off with
the current. Batker Testimony.

108. Sediment can travel distances between 200 feet and 300 feet from a
harvest location. Exhibit C1-N2 at 15.

109. Predicting where sediment will go is uncertain as sediment often appears
where it is not expected to go. Batker Testimony.

110. Sediment can smother eelgrass. Batker Testimony.

111. In forming their opinions regarding the distance that sediment will travel in
connection with this project, Applicant’s withesses Osborne and Bloch relied on data
from a mock harvest reported in a study by Wenshan Liu. Exhibit S11 at 2; Osborne
Testimony; Bloch Testimony.

112.  The mock harvest conducted for the Wenshan Liu study was performed
on .10 acre and involved no harvesting of geoducks. Exhibit S11; Osborne Testimony;
Bloch Testimony.

113. Eelgrass moves and reestablishes itself in habitats that are conductive to
eelgrass. Batker Testimony; Marshall Testimony.

114. The amount of shellfish harvested in Puget Sound has doubled since
about 1990. Batker Testimony.

115. There is no approach in Washington to say when to stop additional
aquaculture operations. Batker Testimony.

116. Based on similar circumstances seen in Louisiana wetlands, the

substantial increase in aquaculture in the Puget Sound has had a very substantial
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impact and has led to questions about when to stop, i.e., when to consider that the
scale of aquaculture in Puget Sound has become large enough to have a substantial
adverse impact on the environment, recreation, aesthetics, etc. Batker Testimony.

11?. Applicant’s witness Bloch was uncertain about how many studies, if any,
reviewed the effects of commercial geoduck operations on eelgrass in South Puget
Sound. Bloch Testimony; Batker Testimony.

Recreation and Aesthetics

118. Zangle Cove is entirely a residential neighborhood and family community.
Townsend Testimony; Knight Testimony.

119. Zangle Cove falls within the “Conservancy Shoreline” designation in the
Thurston County 1990 Shoreline Master Program (1990 SMP). Kantas Testimony.

120. Zangle Cove is a highly utilized recreational area with residents and
visitors engaged in shoreline walking, bird watching, beach combing, camping,
clamming, playing in the sand, swimming, boating, kayaking, paddle boarding, tubing,
water skiing, fishing, sailing and windsurfing. Townsend Testimony; Jensen Testimony;
Knight Testimony; Marshall Testimony; Exhibits T1-T17, T20-T43, T44-T47.

121. Due to its position to the sun, Appellant Jensen’s property, which abuts
the proposed geoduck operation, is noted for having enhanced recreational
opportunities such as swimming, sunbathing and walking. Jensen Testimony.

122. Aesthetics is a primary concern to the residents of Zangle Cove.

Townsend Testimony; Jensen Testimony; Marshall Testimony; Knight Testimony.
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123. Zangle Cove has a long history of recreational use. Townsend Testimony;
Jensen Testimony; Knight Testimony; Marshall Testimony; Exhibits T1-T17, T20-T43,
T44-T47.

124. Individuals enjoy using Zangle Cove for recreation because the waterway
is protected from prevailing winds, making it a very desirable place for recreation.
Knight Testimony.

125. Beaches in Zangle Cove are very clean and pristine compared to other
beaches such as Gull Harbor where broken glass and debris can be found on the
beach. Knight Testimony.

126. A freshwater stream runs continuously into Zangle Cove. Townsend
Testimony; Batker Testimony.

127. Zangle Cove is one of the last remaining pristine estuaries in South Puget
Sound. Marshall Testimony.

128. The proposed commercial operation on the beach is not natural and will
change the pristine nature of Zangle Cove. Marshall Testimony.

129. The primary appeal of Zangle Cove is its natural beauty. Marshall
Testimony.

130. The properties on the west side of Zangle Cove are part of the Boston

Harbor community and within the community’s sewer and water system. Knight

Testimony.
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131. Deer and other land-based native animals feed and forage on the entire
shoreline within the Zangle Cove estuary. Townsend Testimony, Jensen Testimony;
Knight Testimony; Exhibits T44-T47.

132. Applicant’s tidelands are a long-time feeding ground for a Bald Eagle
family as well as for resident great blue herons, seals, otters, sea ducks, sea birds, and
other species that feed on the salmon, crustaceans, and other sea life. Knight
Testimony.

133. A Bald Eagle family’s nest is located less than 800 feet from Applicant’s
tidelands in Zangle Cove. Townsend Testimony; Jensen Testimony.

134. Bald Eagles are protected under the Migratory Bird Treaty Act and the
Bald and Golden Eagle Protection Plan. Exhibit C1-N3 at 2.

135. Bald Eagles have been documented near the proposed geoduck operation
site and Bald Eagle entanglement was discussed in the Response to Comments.
Exhibit C1-N1.

136. Inone incident in Puget Sound, a juvenile Bald Eagle became entangled
in the predator netting at a commercial geoduck operation and was unable to free itself.
Exhibit C1-N1 at 5; Exhibit C8, Part 1 at 7.

137. Assistance to wildlife entangled in geoduck netting, including assistance
for protected species like Bald Eagles will not always be available, because inspections
are only required to be done twice a month. Exhibit C1-M, Condition 5.

138. Many species of fish are found in Zangle Cove, including Coho and

Chinook salmon. Marshall Testimony.
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139. Zangle Cove has been an historic Native American fishing ground and
arrowheads have been found in the cove. Marshall Testimony.

140. Members of the Squaxin tribe engage in beach seine fishing to catch
salmon in Zangle Cove. Townsend Testimony; Knight Testimony; Marshall Testimony;
Exhibit T16; Exhibit T17.

141. Marshall has observed one Squaxin family, the Peters family, seine fish in
Zangle Cove for the last 26 years and visits with them each year when they are fishing
in Zangle Cove. Marshall Testimony.

142. The tribal fishermen use boats and seine nets that have floats on the top
and weights to keep them on the bottom. Marshall Testimony.

143. When seine fishing, one end of the seine net is anchored on the shore and
the other end is taken out by the boat into the water. Marshall Testimony.

144. The Squaxin fishermen who fish on Zangle Cove keep an opening to allow
the fish to run through Zangle Cove. Marshall Testimony.

145. The opening to the west side of Zangle Cove is to the south because the
salmon follow the current around and they enter nets in a northerly direction. Marshall
Testimony.

146. On the east side of Zangle Cove, the openings to Zangle Cove are to the
north because the fish at that point are swimming south. Marshall Testimony.

147. When seine fishing, one of the tribal fishermen stands on the bow of the

boat and observes to see if salmon are coming into the nets. Marshall Testimony.
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148. Fishermen in Zangle Cove keep a stash of rocks on board to scare the
fish back into the nets if they try to come back out. Marshall Testimony.

149. When the tribal fishermen think they have an adequate catch, they quickly
start the motor, go into shore, and pull the nets up on the beach. Marshall Testimony.

150. The primary fish taken are Coho Salmon, but sometimes Chinook Salmon
are also taken. Marshall Testimony.

151. Any protrusions, such as PVC, rebar and covering nets, would impede the
net dragging and thus the seine fishing process on Zangle Cove. Marshall Testimony.

152. The east side of Zangle Cove is high bank and the owners have some
difficulties getting down to the beach. Marshall Testimony.

153. Boats, including sailboats, cruisers and houseboats, moor in Zangle Cove,
especially on weekends. Marshall, Townsend and Knight Testimony; Exhibit T39;
Exhibit T87.

154. A dolphin has even visited Zangle Cove. Marshall Testimony.

155. Boats, especially moored boats, can get caught in netting and restrict
recreation. Townsend Testimony; Jensen Testimony; Marshall Testimony; Knight
Testimony. |

166. Zangle Cove is a popular recreation destination for visitors to Boston

Harbor. Townsend Testimony; Jensen Testimony; Knight Testimony; Marshall

Testimony.
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157. Boston Harbor Marina has 43 kayaks for rent and is the primary
destination is Zangle Cove because of protected waters and beautiful scenery.
Marshall Testimony.

158. Boston Harbor Marina kayaks are easily recognized by their unique colors
and designs, and kayak renters often appear in Zangle Cove in groups. Marshall,
Knight and Townsend Testimony; Exhibit T28; Exhibit T29; Exhibit T31; Exhibit T35;
Exhibit T37; Exhibit T41; Exhibit T87; Exhibit T89; Exhibit 90.

159. Residents, local communities, schools, Boston Harbor Marina customers,
tribes, and visitors from around the world utilize the recreation available in Zangle Cove.
Townsend Testimony; Jensen Testimony; Knight Testimony; Marshall Testimony.

160. Generations of local families have utilized recreational activities in Zangle
Cove. Townsend Testimony; Jensen Testimony; Knight Testimony; Marshall
Testimony; Exhibits T1-T17, T20-T43, T44-T47.

161. The residents of Zangle Cove own over 48 watercraft. Knight Testimony;
Exhibit T85.

162. Most recreation on Zangle Cove occurs during spring, summer and fall.
Townsend Testimony.

163. Recreation attracts potential home buyers and renters to Zangle Cove.
Jensen Testimony; Knight Testimony.

164. A projéct proposal must comply with both the Thurston County Code and

the Shoreline Master Program. Kantas Testimony.
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165. Nothing in the SMP states that aquaculture takes priority over residential
uses, although there are policies that protect aquaculture. Kantas Testimony.

166. The goal of the SMP is to preserve to the fullest possible extent the
scenic, aesthetic and ecological qualities of the Shorelines of the Thurston Region.
SMP at 19.

167. The County did not find that recreation would be impacted by the
proposed project and, accordingly, did not issue any conditions mitigating recreational
impacts. Kantas Testimony; Exhibit C1-M.

168. The proposed geoduck operation will likely reduce recreation in Zangle
Cove. Batker Testimony; Townsend Testimony.

169. Aesthetics are subjective but objective criteria are considered in geoduck
operational planning, including the size, location, other geoduck operations in the area,
and whether the operation will obstruct views. Cooper Testimony.

170. Other geoduck operations are located just northeast of Applicant’s
property in Dana Passage, as well as in other surrounding inlets. Townsend Testimony;
Marshall Testimony; Cooper Testimony.

171. Marshall testified there are currently four commercial geoduck operations
in Dana Passage north of Zangle Cove. Marshall Testimony.

172. The geoduck operations north of Zangle Cove are unsightly with tubes in
disarray and falling over. Townsend Testimony; Marshall Testimony; Exhibit T20;

Exhibit T21; Exhibit T49; Exhibit T54; Exhibit T55.
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173. Geoduck harvesting causes a relatively steady noise that may last all day.
Townsend Testimony.

174. Because sound carries very well across water, other geoduck operations
near Zangle Cove can be heard from residents’ properties, including water pumps,
diving and voices. Townsend Testimony; Marshall Testimony.

175. Townsend, Knight and Marshall all hear noise from the existing geoduck
operations outside of Zangle Cove. Townsend Testimony; Knight Testimony; Marshall
Testimony.

176. Evidence of other geoduck operations nearby Zangle Cove can be seen
and heard in Zangle Cove, including boats and workers on the beach as well as a silt
trail running through Zangle Cove cause‘d by water pressure and flushing procedures at
geoduck operations. Townsend Testimony.

177. Gear at geoduck operations protrudes from substrate, including rods,
pipes and plastic nets, which can snag and snare boats, and kayak rudders. Townsend
Testimony.

178. Swimmers, boaters, tubers and other recreational users often make a
circle around from the far shore in Zangle Cove to go where the water is warmer, but
this requires passing through where Applicant’s proposed geoduck operation would be,
i.e., where the pipes, rebar and ofher commercial equipment will be located. Knight
Testimony.

179. Tide currents at the proposed project site are very strong. Jensen

Testimony.
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180. Zangle Cove has a very strong current traveling from east to west, which
means silt, debris and other material from the proposed project will drift towards the
beaches and in a circular motion. Townsend Testimony; Jensen Testimony; Knight
Testimony.

181. The currents in Zangle Cove travel in a clockwise direction. Townsend
Testimony; Marshall Testimony; Knight Testimony.

182. The current is so strong in Zangle Cove that Marshall anchors his
granddaughters’ inflatable air mattresses so they won't float away. Marshall Testimony.

183. Because of the current direction in Zangle Cove, Zangle Cove residents
are more likely to experience debris from the proposed operation ending up on their
beaches. Marshall Testimony; Knight Testimony; Townsend Testimony.

184. Because of the flow of the currents, tubes and nets from the Dana
Passage geoduck operations wash up on the west side of Zangle Cove. Marshall
Testimony; Exhibit T82; Exhibit T83; Exhibit T84.

185. Zangle Cove residents find tubes, netting and rebar unsightly and harmful
to aesthetics. Townsend Testimony; Jensen Testimony; Marshall Testimony; Knight
Testimony.

186. A large log washed up on the Applicant’s shoreline during the winter and
was later gone, demonstrating the strong currents in Zangle Cove. Jensen Testimony.

187. Zangle Cove residents have collected debris such as PVC tubes and
small nets that washed up on their beaches from geoduck operations in Dana Passage.

Townsend Testimony; Jensen Testimony; Marshall Testimony.
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188. Since geoduck operatiohs began over two decades ago, communities
have expressed concerned about the presence of debris created by the operations.
Cooper Testimony.

189. Debris management patrol for geoduck operations has become “so big”
and “requires so much manpower” that it has become necessary for the Pacific Coast
Shellfish Growers Association (“PCSGA”) to coordinate the debris management groups,
and only some of the coastline is patrolled. Phipps Testimony.

190. PCSGA distributes maps to debris patrol groups for geoduck operations
but the groups only patrol the areas they wish to patrol. Phipps Testimony.

191. Debris patrols for geoduck operations take place only two days per year
for approximately ten hours each day and many private tidelands are not patrolled if
property owners deny access. Phipps Testimony.

192. The only company found that is willing to accept unusable PVC tubing for
disposal is a plant in Mollala, Oregon. Phipps Testimony.

193. Community engagement and public outreach is not necessarily carried out
for specific geoduck projects and Taylor did not engage the community regarding
Applicant’s proposed project. Cooper Testimony.

194. Large canopy nets are used in geoduck operations. Cooper Testimony;
Phipps Testimony.

195. Recreational impacts can occur when geoduck operations are not

maintained, including loose nets and rebar. Cooper Testimony.
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196. PVC tubes, netting and rebar pose a safety hazard to recreational users.
Townsend Testimony; Jensen Testimony; Knight Testimony; Marshall Testimony.

197. Two barges are permanently moored at geoduck operations east of
Zangle Cove on Dana Passage. Townsend Testimony; Marshall Testimony; Exhibit
T49; Exhibit T50.

198. A barge will be anchored at the proposed geoduck operation for up to 42
days and the barge may be relocated to neutral areas at certain times to lessen the
aesthetic harm to the neighborhood. Phipps Testimony.

199. The 42 days of harvest will not be consecutive days but will be spread out
over a period of time related to low tides. Phipps Testimony.

200. Geoduck harvesting times are unpredictable and can take place at any
time of the year based on sales and the size of products. Phipps Testimony.

201. Geoduck harvesting in the proposed operation will take place at night as
well as at day, causing a continuous noise harming the recreational and aesthetic value
of the neighborhood. Jensen Testimony.

202. Geoduck operations are visible primérily in the spring and summer months
during the day when the beaches are most active and utilized by people. Marshall
Testimony.

203. The lowest tides of the year occur from April through September when

recreational use is at its peak. Townsend Testimony; Exhibits T59-T62.
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204. Tube visibility will be much greater from April through September during
peak recreational use because the lowest tides are during daylight hours. Townsend
Testimony; Meaders Testimony; Exhibit T61; Exhibit T62; Exhibi;[ T63.

205. The lowest tides on Zangle Cove between October and March occur at
night. Townsend Testimony; Meaders Testimony; Exhibit T61; Exhibit T62; Exhibit T63.

206. The PVC tubes and netting will be highly visible during the recreational
months and are rarely visible during the winter. Townsend Testimony; Exhibit T59;
Exhibit T60; Exhibit T61; Exhibit T62.

207. The distance across Zangle Cove from the Knight residence is about 400
feet. Knight Testimony.

208. Approximately 20 homes are on Zangle Cove’s shoreline between Dover
Point and the outlet of Zangle Stream. Townsend Testimony; Knight Testimony; Exhibit
T78; Exhibit T80.

209. Applicant’s geoduck operation will be in direct view of the Townsend
property and about 15 other low and medium bank waterfront properties. Townsend
Testimony; Knight Testimony; Exhibit T78; Exhibit T80.

210. | The impacted properties are opposite the Applicant’s property because of
the V-shaped estuary. Townsend Testimony; Jensen Testimony; Knight Testimony;
Exhibit T78; Exhibit T80.

211. Applicant’s shoreline represents approximately 18% of the shoreline of

Zangle Cove. Batker Testimony; Exhibit T103.
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212. Applicant’s tidelands represent approximately 5% of the area of Zangle
Cove. Batker Testimony; Exhibit T104.

213. Plastic PVC tubes will bé visible approximately 84% of the days for one to
six hours per day during the months the cove is at peak use. Townsend Testimony;
Exhibits T61-65.

214. In deternﬁining that the proposed project does not impact aesthetics, the
County relied on the Confluence Report that the tubes would only be present for 5% of
the time. Kantas Testimony; Exhibit C1-N2 at 15-16.

215. The Confluence Report states tubes will be present 13% of the year and
5% of the culture cycle. Exhibit C1-N3 at 15.

216. Informing her opinion regarding tube visibility of 18.9% of the year,
Applicant’'s withess Meaders averaged tube visibility over the entire year. Meaders
Testimony.

217. Averaging tube visibility over the year makes it appear that visibility is less
of an impact on aesthetics than it actually is. Townsend Testimony.

218. Visibility is actually greatest from April through September when the
lowest tides occur during daylight hours and when people are recreating. Townsend
Testimony.

219. Because Zangle Cove is small, the proposed geoduck operation will
significantly impact the aesthetics of the waterfront neighbors within view of Applicant’s

property at low tide when tubes and plastic netting are in place. Townsend Testimony.
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220. Neighbors of other geoduck operations have had their native clams
disappear from beachfronts once geoduck operations were placed near their waterfront
homes. Jensen Testimony.

221. The proposed geoduck operation will likely adversely impact native clams.
Jensen Testimony.

222. Zangle Cove is not Bush-Calloway tidelands. Marshall Testimony.

223. Geoduck tubes remain in the tideland between 18-24 months, and netting
and rebar may be left longer. Cooper Testimony; Phipps Testimony.

224. Harvesting will be conducted all year, depending on market demands.
Cooper Testimony.

225. Harvesting may be done by hand or by dive harvest, depending on
conditions at the time. Cooper Testimony; Phipps Testimony.

226. The lights, sounds and view of barges on Zangle Cove will have a
significant, adverse impact on aesthetics. Townsend Testimony; Jensen Testimony;
Knight Testimony; Marshall Testimony.

Plastics

227. Plastic PVC tubing and netting have washed up on local resident beaches,
including Appellants’, from geoduck operations near Zangle Cove. Townsend
Testimony; Marshall Testimony; Knight Testimony; Exhibit T82; Exhibit T83; Exhibit
T84.

228. Plastics and netting impact the local environment and recreational users of

Zangle Cove. Townsend Testimony; Marshall Testimony; Knight Testimony.
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229. Approximately 47,900 PVC pipes will be inserted into the substrate on
Applicant’s tidelands. Exhibit C1-D at 5.

230. PVC tubes will stay in pléce for 18 to 24 months. Cooper Testimony;
Phipps Testimony.

231. Plastic cover.nets can stay in place for longer than two years. Cooper
Testimony.

232. Geoducks will be harvested between 5 and 6 years or as soon as they
reach marketable size of 1.5 to 2 Ibs. Cooper Testimony; Phipps Testimony; Exhibit
C1-D6; Exhibit S30 at 33.

233. Commercial geoducks are cultivated on a six year cycle. Cooper
Testimony; Phipps Testimony; Exhibit C1-D at 6.

234. Tubes will be inserted into the substrate again for the next planting of

geoducks. Cooper Testimony; Phipps Testimony.

235. Taylor reuses tubes multiple times. Cooper Testimony; Phipps Testimony.

236. Some tubes have been in use since 1997-1998. Phipps Testimony.

237.  Applicant’s witness Schoof stated solar radiation can be major driver of
plastic degradation. Schoof Testimony.

238. Black plastic netting is placed over the PVC tubes after planting, which
would have direct exposure to solar radiation. Cooper Testimony; Phipps Testimony;
Exhibit S24.

239. Over one-acre of plastic netting would be used to cover Applicant’s

proposed geoduck operation. Schoof Testimony.
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240. Applicant’s witness Schoof was unaware of any specific information
regarding the lifetime expectations or degradation of plastic netting. Schoof Testimony.

241. Studies such as the 2015 Ferriss, McDonald, et al. study indicate there
are food web impacts related to commercial geoduck planting and harvesting methods
that use PVC plastics. MDNS Comments Part 4a.

CONCLUSIONS OF LAW
Jurisdiction

The hearing examiner has authority to decide this permit application under

Thurston County Code 2.06., 17.09.160, and Revised Code of Washington 36.70.970.

Criteria and Standards for Review

SEPA outlines the environmental review procedures the County must follow for
proposals that may impact the environment. RCW 43.21C.030(b). A SEPA
determination is made by considering whether a proposal is “likely to have a probable
significant adverse environmental impact.” WAC 197-11-330(1)(b). Several factors are
considered when determining an impact’s significance.

One factor is whether the same proposal may have a significant adverse impact
in one location, but not in another location. WAC 197.1‘1 .330(3)(a).

Another factor is whether several marginal impacts, when considered together,
may result in a significant adverse impact. WAC 197.11.330(3)(c).

An impact’s significance is also determined based on whether a proposal may to

a significant degree:
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(i) Adversely affect environmentally sensitive or special areas, such as loss or
destruction of historic, scientific, and cultural resources . . . wetlands, wild and
scenic rivers, or wilderness; _

(i) Adversely affect endangered or threated species or their habitat;

(i) Conflict with local, state, or federal laws or requirements for the protection of
the environment . . .

WAC 197-11-330(3)(e).

The lead agency must make its threshold determination “based upon information
reasonably sufficient to evaluate the environmental impact of a proposal.” WAC 197-
11-335. This means the lead agency must also make its own further study, including
physical investigations on a proposed site. WAC 197-11-335(2). An appellant must
establish that the proposal will have probable, significant adverse environmental
impacts. Boehm v. City of Vancouver, 111 Wn.App 711, 719, 47 P.3d 137 (2002). An
appellant must also prove that the MDNS was clearly erroneous in the face of the
deference due to the SEPA Responsible Official's determination. Cougar Mt. Assocs.
V. King County, 111 Wn.2d 742, 747, 765 P.2d 264 (1998); TCC 17.09.160(l).

For the MDNS to survive judicial scrutiny, the record must demonstrate that
“environmental factors were adequately considered in a manner sufficient to establish
prima facie compliance with SEPA,” and that the decision to issue a MDNS was based
on information sufficient to evaluate the proposal’s environmental impact. Anderson v.
Pierce County, 86 Wn.App 290, 439, 936 P.2d 432 (1997). An agency'’s decision to
issue a MDNS and not to require an Environmental Impact Statement must be accorded
substantial weight. /d.; RCW 43.21C.090.

In addition, an MDNS must comply with the Thurston County 1990 Shoreline

Master Program (“1990 SMP”), which provides in relevant parts:
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Local governments of Thurston County recognize that the Shorelines of the State
and the Region are among the most valuable and fragile of our natural
resources. There is great concern regarding their utilization, protection,
restoration, and preservation. In addition, these local governments find that the
ever-increasing pressures to accommodate additional uses on the shoreline
necessitates increase management coordination in the development of the
Shorelines. 1990 SMP at 19.

The 1990 SMP also requires the County to consider and minimize the

detrimental impact it might have on views form upland property. 7990 SMP at 39.

1.

Conclusions Based on Findings

Appellants have demonstrated the proposal will have a probable significant
adverse environmental impact on eelgrass, recreation and aesthetics. Appellants
have also established a significant adverse impact will occur from approximately
47,900 plastic geoducks tubes being repeatedly inserted into the tideland in a
critical habitat area. The MDNS is inconsistent with SEPA, the Thurston County

Code, and the 1990 SMP.

Eelgrass

2. The MDNS does not adequately consider the impact of placing a commercial
geoduck operation in a small estuary that is the site of a federally-funded native
eelgrass restoration project. WAC 197-11-330(3)(e); Batker Testimony:;
Townsend Testimony; Knight Testimony, Marshall Testimony; Exhibit T76.

3. The MDNS does not adequately consider impacts to eelgrass in Zangle Cove. It
is well-established in this State that native eelgrass provides critical habitat and
food for a variety bf fish, invertebrates and other small organisms. As noted in
Friends of the San Juans, SHB No. 08-005 (2008):
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Eelgrass serves essential functions in the development of life history of
fish and shellfish. WAC 220-110-250. It provides refuge sites and shelter
from predators for fish and invertebrates, and for other small organisms.
Eelgrass is a source of food for many marine animals and birds, and is
habitat for red algae and other marine plants. It also provides physical
stabilization of the nearshore area. Seagrasses baffle wave and tidal
energy, protecting subtidal sediments and shorelines from erosion and
can alter local and regional hydrography. Seagrasses such as eelgrass
are the only rooted organisms in the near-shore region and they serve as
the foundation for thousands of vertebrate and invertebrate species that
use if for shelter, foraging, spawning habitat, and nurseries...

Friends of the San Juans. Garrison v. Pierce Co., SHB NO. 13-016¢
(2014) FF at 9, citing Holley v. San Juan County, SHB NO. 08-005 (2008)
at FF 15, 18.

4, The Shoreline Hearings Board has repeatedly acknowledged the vital role of
eelgrass to the health of the Puget Sound and noted its “significant decline” over
time, finding:

Damage to eelgrass can affect whole populations of fish, including
threatened salmon, waterfowl, shellfish, and other animals. Eelgrass also
serves to physically stabilize the state’s shorelines by concentrating in
nearshore areas where these animals live, feed, and spawn. There has
been a marked decline in eelgrass and other seagrasses world-wide,
which can be classified as a global crisis. This decline has accelerated in
developed countries such as the Unites States. Due to the site-specific
nature of the functions and values of eelgrass, protection of eelgrass beds
is preferable to replacement of beds because the surrounding
environment loses the functions and values that the destroyed eelgrass
beds provide, and replacement efforts are not always successful, and can
take a long time. When seagrasses are damaged, restoration is
expensive and uncertain. Many of the lost ecological services cannot be
adequately restored, and the cumulative effects from loss of seagrasses
such as eelgrass can degrade seagrass biomes on both local and regional
scales. Documented success of restoration by replanting is rare.

Id.
5. The 1990 SMP governs the protection of valuable and fragile resources such as

eelgrass. 71990 SMP at 19.
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The Thurston County Critical Area Ordinance also requires that intertidal and
subtidal uses avoid impacts to eelgrass. Thurston County Code (“TCC”)
24.05.090; Thurston County Critical Area Ordinance Chapters 24.03, 24.25.
Eelgrass is known to migrate; it can disappear and reappear in the same or a
different location. Batker Testimony; Bloch Testimony. Eelgrass has previously
been located on or adjacent to the project site, and has self-recruited elsewhere
in Zangle Cove. Townsend Testimony; Exhibit T76. Eelgrass has also been
successfully re-established through an eelgrass restoration project. Townsend
Testimony; Knight Testimony; Marshall Testimony; Exhibit T76. Fostering
eelgrass is important to the Zangle Cove ecosystem and the critical habitat and
species the Zangle Cove habitat supports, including Chinook salmon (a
threatened species) and Bald Eagles (a protected species). Eelgrass is not
prevalent in South Puget Sound and its re-establishment is encouraged. Exhibit
T76. A federally-funded eelgrass restoration project is approximately 300 feet
from the proposed project site. Sediment can travel between 200 and 300 feet
from a geoduck harvest location. Batker Testimony; Bloch Testimony; Townsend
Testimony; Knight Testimony; Marshall Testimony,; Exhibits T76, C1-N2 at 15.
The proposed buffer is not sufficient in this case to protect the eelgrass
restoration site or protect and encourage self-recruited eelgrass. Batker
Testimony; Tienne v. Shére/ines Hearing Bd., 196 Wn. App. 1059, 17 (Div. 1

2016) (Order to Publish entered January 9, 2017).
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Recreation and Aesthetics

0.

10.

11.

12.

13.

The MDNS does not adequately consider the impact of placing a commercial
geoduck operation in a small estuary that is known for its pristine beauty and is
regularly utilized for its ongoing recreational and aesthetic qualities. See WAC
197-11-330(3)(e).

The MDNS does not address the project’s impacts on recreation. No mitigation
conditions were included in the MDNS because the County did not believe there
would be any adverse impact on recreation. Kanfas Testimony.

There was abundant testimony and evidence concerning significant, ongoing
recreational activity in Zangle Cove. Townsend Testimony; Jensen Testimony;
Knight Testimony,; Marshall Testimony, Exhibits T1-T17 and Exhibit T20-T43.
There was abundant testimony concerning the importance of aesthetics to
residents and visiting recreational users. Townsend Testimony; Jensen
Testimony; Knight Testimony; Marshall Testimony; Batker Testimony.
Appellants and their witnesses testified regarding their concerns for the safety of
their families and recreational users of Zangle Cove due to the presence of
tubes, rebar and netting. Townsend Testimony; Jensen Testimony; Knight
Testimony; Marshall Testimony; Batker Testimony. Residents are particularly
concerned that swimmers, kayakers, paddleboarders will be injured on tubes and
rebar and become entangled in plastic netting. Townsend Testimony; Jensen

Testimony; Knight Testimony,; Marshall Testimony.
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14.

15.

16.

Zangle Cove is a small, V-shaped estuary. Townsend Testimony. Approximately
47,900 4" PVC pipes will be planted in the intertidal substrate. These tubes will
be most visible during summer months, when tides are lowest during the daylight
hours and recreational use is at its peak. A geoduck farm will have a significant
adverse environmental impact on the aesthetics of Zangle Cove for the residents
and recreational visitors to Zangle Cove.

The barges and noise associated with geoduck harvesting activities, which may
occur at any time of the year, further impairs aesthetics. WAC 220-52-01903
governs commeroial geoduck harvest time and area restrictions. Barges, noise,
lights, and harvesting occur after sunset at other locations, and in some cases
the barges, have remained indefinitely. Townsend Testimony; Jensen
Testimony; Marshall Testimony. Cooper testified that Taylbr harvests whenever
needed, which assumes around-the-clock harvesting. The MDNS is inconsistent
with WAC 220-52-01903, which requires geoduck harvesting to cease one-half
hour before official sunset or 7:00 PM, whichever is earlier, until 7:00 AM, and
requires geoduck harvesting vessels to be off site between the hours of 7:30 PM
and 6:30 AM. WAC 220-52-01903(1)(a) and (1)(b).

The dangers to recreational users in Zangle Cove from tubes protruding from the
water, entanglement in netting, and protruding rebar pose a significant adverse
impact on recreation. People Will be less likely to engage in recreational

activities in an area that is no longer natural looking, or has hazards.
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17.

18.

Plastics

19.

20.

21.
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Recreational use of Zangle Cove Would likely be limited or decrease due to the
presence of a commercial geoduck operation. Townsend Testimony; Jensen
Testimony; Knight Testimony, Marshall Testimony; Batker Testimony.

The MDNS does not adequately consider and minimize the detrimental impact
the project will have on views from upland property. 1990 SMP at 39. Between
15 and 20 homes on Zangle Cove will be able to see the project and the project
will impact views. Townsend Testimony; Knight Testimony,; Marshall Testimony.
Although the MDNS does provide several mitigating conditions regarding
aesthetics, these conditions are inadequate to address the detrimental impact the
project will have on views. There is no way to mitigate the significant adverse
environmental impact the project would have on the pristine aesthetics of Zangle

Cove.

The MDNS does not adequately consider the impact of plastic on the Zangle
Cove environment. WAC 197-11-330(3)(e).

Plastics from aquac'ulture operations near Zangle Cove have washed up on the
beaches of Zangle Cove residents. Townsend Testimony; Knight Testimony;
Marshall Testimony. The MDNS conditions require patrols at least twice monthly
to remove debris, but the County acknowledged it doesn’t monitor the MDNS
conditions.

There was ample testimony that the current along the shoreline in Zangle Cove

runs in a westerly direction. Townsend Testimony; Knight Testimony; Marshall
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22.

23.

Testimony; Osborne Testimony; Bloch Testimony. Accordingly, debris from the
project site is more likely to end up in the west side of Zangle Cove, where the
majority of residences are located. Exhibit T80.

Debris patrols by the shellfish industry and volunteers are limited in scope and
inadequate to address all of the debris from commercial aquaculture. Phipps
Testimony.

This project would place approximately 47,900 4" by 6” plastic tubes and over an
acre of plastic netting into the natural environment. Cooper Testimony; Phipps
Testimony; Exhibit C1-B. The effects of this much plastic in Zangle Cove has not|

been adequately considered.

Several Marginal Impacts Result in a Significant Adverse Impact

24. The MDNS does not adequately consider that “several marginal impacts, when
considered together, result in a significant adverse impact.” WAC 197-11-
330(3)(c).

25.  Appellants presented testimony and other evidence concerning the impacts this
project would have on eelgrass, recreation and aesthetics, as well as the impact
of plastics on the Zangle Cove environment. These issues, when considered
together, result in a significant adverse impaiot on the environment.

26. Inissuing the MDNS, the County did not consider these potential impacts
cdllective!y, but only individually.
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Cumulative Impacts

27.

28.

29.

30.

31.
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The MDNS does not adequately consider the cumulative impacts of other
geoduck operations when considering the impacts of this project on Zangle
Cove. WAC 197-11-330(3)(a).

Zangle Cove is designated as Rural Conservancy under the 1990 SMP. The
SMP states that “economic development is not a goal of the Natural
Environment.” 7990 SMP at 27. The goal of economic development in a
conservancy environment “is to reach a high level of renewable resource
utilization on a sustained yield basis.” Id. af 28.

The Washington Court of Appeals has noted that the legislature recognizes the
necessity of controlling the cumulative adverse effect of piece-meal development
of the state’s shorelines through ‘coordinated planning’ of all development, not
only ‘substantial development.” Tienne v. Shorelines Hearings Bd., 196 Wn.
App. 1059 at 21 (2016), citing Hayes v Yount, 87 Wn.2d 280, 288, 552 P.2d 1038
(1976) (quoting RCW 90.58.020; 030(3)(e)).
A cumulative impact analysis is only necessary when there is some evidence that
the project under review will facilitate future action that will resuit in additional
impacts. Boehm v. City of Vancouver, 11 Wn.App 711, 720, 47 P.3d 137 (2002)
citing Tucker v. Columbia River Gorge Comm'n, 73 Wn.App. 74, 81-83, 867 P.2d
686 (1994).

Appellants provided testimony that there are at least four other geoduck farms

near Zangle Cove. Townsend Testimony; Knight Testimony; Marshall
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32.

Testimony. The MDNS failed to consider the cumulative impact this project will
have on Zangle Cove's ecosystem. Batker Testimony.
A cumulative impact study has not been done for the proposed project. The
County does not know how many geoduck farms are operating in Thurston
County. Kantas Testimony. Accordingly, the County could not have considered
the cumulative impacts of other geoduck operations in issuing the MDNS as
required.

DECISION

Based upon the preceding findings and conclusions, the MDNS is vacated and

an Environmental Impact Statement is ordered.

Date

Sharon A. Rice
Thurston County Hearing Examiner

Presented by:

Jessica Jensen Law PS

R v Ve

Jessica McKeeg
Attorney for Appli

e, WSBA #29989
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