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BEFORE THE HEARING EXAMINER
FOR THURSTON COUNTY
STATE OF WASHINGTON

In the Matter of the Appeal of:
Appeal No. 16-106159 VE
Patrick Townsend, Kathryn Townsend, Project No. 2014108800

And Anneke Jensen

of the May 3, 2016 Mitigated APPELLANTS’ CLOSING
Determination Of Non-Significance in MEMORANDUM

The request of ChangMook Sohn for
Substantial Shoreline Development
Permit for an Intertidal Geoduck
Aquaculture Operation

PROCEDURAL HISTORY

On December 18, 2014, ChangMook Sohn (“Applicant”) applied for a Shoreline
Substantial Development Permit to construct a commercial geoduck operation in a
residential neighborhood on Zangle Cove in Thurston County, Washington. Following
completion of its review under the State Environmental Protection Act (“SEPA”),
Thurston County (the “County”) issued a Mitigated Determination of Non-Significance
(“MDNS”) on May 3, 2016. On May 24, 2016, Appellants filed a timely appeal of the
MDNS to the Thurston Couhty Land Use Hearing Examiner (the “Hearing Examiner”).
Applicant subsequently filed a Motion to Dismiss and for Summary Judgment. The
Hearing Examiner entered an Order dated September 2, 2016 dismissing all but the
following issues on appeal: 1) eelgrass, 2) plastics, 3) aesthetics, and 4) recreation.
This matter was heard on October 7, 2016, November 7, 2016 and January 17, 2017.
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SUMMARY OF FACTS

Applicant’s proposed commercial geoduck operation is located on Zangle Cove,
adjacent to the Boston Harbor area of Thurston County. Zangle Cove is a small, v-
shaped estuarine cove just east of Boston Harbor. About twenty waterfront homes are
situated on Zangle Cove and the area is zoned Rural Conservancy. Appellants are
Applicant’'s neighbors. They reside on Zangle Cove because of its natural beauty,
ecological character, and recreational opportunities. Appellant Anneke Jensen owns
waterfront property next to Applicant’s property. Appellants Kathryn and Patrick
Townsend own medium-bank waterfront property across Zangle Cove from Applicant’s
high-bank waterfront property. Applicant's geoduck operation would be in direct view of
the Townsend property and about fifteen other low and medium bank waterfront
properties. These properties face each other across the water because of the v-shaped
estuary.

ARGUMENT

The Hearing Examiner has authority to decide this appeal under Thurston County
Code (“TCC"), Sections 2.06 and 17.09.160 and RCW 36.70.970. SEPA outlines the
environmental review procedures the County must follow for proposals that may impact
the environment. RCW 43.21C.030(b). A SEPA determination is made by considering
whetheré proposal is “likely to have a probable significant adverse environmental
impact.” WAC 197-11-330. Several factors are considered when determining whether
an impact is “significant.” Appellants assert several bases of error.

First, the County failed to consider that the proposal may have a significant
adverse impact in one location, but not in another location. RCW 197.11.330(3)(a).

Second, the County failed to consider whether a proposal may to a significant
degree:

(i) Adversely affect environmentally sensitive or special areas, such as loss or
destruction of historic, scientific, and cultural resources . . . wetlands, wild and
scenic rivers, or wilderness;

(iiy  Adversely affect endangered or threated species or their habitat;

(iii)  Conflict with local, state, or federal laws or requirements for the protection of
the environment . . .
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WAC 197-11-330(3)(e).

Third, the County failed to consider whether “several marginal impacts, when
considered together, results in a significant adverse impact.” RCW 330(3)(c).

The County must make its threshold determination “based upon information
reasonably sufficient to evaluate the environmental impact of a proposal.” WAC 197-
11-335. An appellant must establish that the proposal will have probable, significant
adverse environmental impacts. Boehm v. City of Vancouver, 111 Wn.App 711, 719, 47|
P.3d i37 (2002). An appellant must also prove that the MDNS was clearly erroneous in
the face of the deference due to the SEPA Responsible Official’'s determination. TCC
17.09.160.1.2; Cougar Mt. Assocs. V. King County, 111 Wn.2d 742, 747, 765 P.2d 264
(1998).

For the MDNS to survive judicial scrutiny, the record must demonstrate that
“‘environmental factors were adequately considered in a manner sufficient to establish
prima facie compliance with SEPA,” and that the decision to issue an MDNS was based
on information sufficient to evaluate the proposal’s environmental impact. Anderson v.
Pierce County, 86 Wn.App 290, 439, 936 P.2d 432 (1997). An agency’s decision to
issue an MDNS and not to require an Environmental Impact Statement (“EIS”) must be
accorded substantial weight. /d.; RCW 43.21C.090.

When looking at the threshold determination process, and in determining an
impact’s significance, the responsible official shall take into account that several
marginal impacts when considered together may resuit in a significant adverse impact.
WAC 197-11-330(3)(c).

Eelgrass

Under WAC 197-11-330(3)(e), the County failed to consider the significant
adverse environmental impact of placing a commercial geoduck operation in a small
estuary that is the site of a federally-funded native eelgrass restoration project. Zostera
Marina is commonly known as “native eelgrass” or simply “eelgrass.” The restoration
project, conducted by the Washington State Department of Natural Resources (“DNR”)
and Battelle, is funded by the United States Department of Energy (“DOE”) and began
in May of 2015.
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Native eelgrass was originally discovered in Zangle Cove by residents in 2006
and was reported to DNR. Dr. Jeffrey Gaeckle of DNR has been monitoring the
eelgrass since 2006. Dr. Gaeckle documented two patches of eelgrass in Zangle Cove
found in 2007, including one on or adjacent to Applicant’s property. In 2013 another
patch of native eelgrass was discovered. This was the impetus for the DNR/DOE
eelgrass restoration project. Obviously, there would be no need for an eelgrass
restoration project if there were abundant eelgrass in Zangle Cove, or in South Puget
Sound.

In de Tienne v. Garrison, 2016 WL 6683618 (2016) (Order Granting Motion to
Publish case signhed January 9, 2017), the Court of Appeals Division 1 nofed that
“eelgrass has been recognized as a critical and fragile aquatic habitat protected by the
Shoreline Manage Act of 1971 ..." Id. at 1.

The importance of eelgrass for species has been recognized by decisions of the
Washington Shoreline Hearings Board (“SHB”). As noted in Friends of the San Juans,
SHB No. 08-005 (2008): |

Eelgrass serves essential functions in the development of life history of fish and
shellfish. WAC 220-110-250. It provides refuge sites and shelter from predators
for fish and invertebrates, and for other small organisms. Eelgrass is a source of
food for many marine animals and birds, and is habitat for red algae and other
marine plants. It also provides physical stabilization of the nearshore area.
Seagrasses baffle wave and tidal energy, protecting subtidal sediments and
shorelines from erosion and can alter local and regional hydrography.
Seagrasses such as eelgrass are the only rooted organisms in the near-shore
region and they serve as the foundation for thousands of vertebrate and
invertebrate species that use if for shelter, foraging, spawning habitat, and
nurseries...

The Board has repeatedly acknowledged the vital role of eelgrass to the health of
the Puget Sound and noted its “significant decline” over time, finding: Damage to
eelgrass can affect whole populations of fish, including threated salmon,
waterfowl, shellfish, and other animals. Eelgrass also serves to physically
stabilize the state’'s shorelines by concentrating in nearshore areas where these
animals live, feed, and spawn. There has been a marked decline in eelgrass and
other sea grasses world-wide, which can be classified as a global crisis. This
decline has accelerated in developed countries such as the Unites States. Due
to the site-specific nature of the functions and values of eelgrass, protection of
eelgrass beds is preferable to replacement of beds because the surrounding
environment loses the functions and values that the destroyed eelgrass beds
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provide, and replacement efforts are not always successful, and can take a long

time. When seagrasses are damaged, restoration is expensive and uncertain.

Many of the lost ecological services cannot be adequately restored, and the

cumulative effects from loss of seagrasses such as eelgrass can degrade

seagrass biomes on both local and regional scales. Documented success of
restoration by replanting is rare.
Garrison v. Pierce Co., SHB NO. 13-016¢ (2014) FF at 9, quoting Holley v. San Juan
County, SHB NO. 08-005 (2008) at FF 15, 18.

Fostering eelgrass is important to the Zangle Cove ecosystem and the species it
supports. Eelgrass is protected under the Thurston County Critical Area Ordinance.
Title 24.03 TCC, Title 24.25.045 TCC, Title 24.05.090(1) TCC, Title 24.25.090(2) TCC.
Appellants’ witnesses testified that eagles, including a family of Bald Eagles, and
salmon are abundant in Zangle Cove. Bald Eagles, an endangered species, feed
directly on Applicant’s tideland. Although the proposed geoduck operation is estimated
to be approximately 1.1 acres of Applicant’s tideland, David Batker testified that is a
large percentage of the Zangle Cove habitat and this habitat contains critical habitat for
eelgrass, great blue heron, salmon, and bald eagles, which nest approximately eight-
hundred feet from the proposed site. Local Squaxin Native American tribes also
depend on the salmon within the cove to continue their beach seining in Zangle Cove
that occurs for thirty days or more each year. The Squaxin tribe fishes for Coho and
Chinoook salmon (another endangered species) within Zangle Cove and specifically on
Applicant’s tideland. Many of the species in Zangle Cove and the animals surrounding
Zangle Cove rely on Zangle Cove's precious ecosystem to sustain their lives. Eelgrass
is rare in the South Puget Sound and the life the eelgrass supports is critical to Zangle
Cove'’s ecosystem.

David Batker also testified that eelgrass comes and goes. Patrick Townsend
testified there was once eelgrass on or adjacent to Applicant’s property in 2006.
Applicant’s expert Philip Bloch acknowledged that eelgraSs can reappear where
currently none exists. Therefore, eelgrass could reappear on Applicant’s tideland — if
there is no geoduck operation in its place.

Commercial geoduck harvesting also requires disruption of the seabed. When

dive harvesting is conducted, as is proposed here, the seabed is churned-up and results
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in a plume of sediment causing turbidity or cloudiness that can adversely impact
eelgrass by decreasing light and covering the eelgrass. David Batker testified the
direction in which sediment travels is unpredictable. Appellants and their witnesses
testified that the predominant current in Zangle Cove is westerly, away from Applicant’s
proposed operation site, and toward the eelgrass restoration site. Applicant’s experts
acknowledge there will be turbidity but they rely on a mock study as evidence that there
will be no long-term adverse effect. David Batker testified data has been collected
during a geoduck harvest event showing sediment can travel distances between two-
hundred and three-hundred feet from the harvest location. The strong west-flowing
current will likely spread the sediment plume to neighbors’ recreational beaches and
over the eelgrass restoration project.

David Batker calculated the area of Applicant’s project as twenty-percent of the
intertidal area of Zangle Cove. Applicant did not controvert this evidence. Batker
testified that the purpose of a restoration project is not to sequester the eelgrass to be
restored in one small area, but to allow it to expand and fill Zangle Cove. Expansion is
less likely to occur if Applicant has installed a commercial geoduck operation.

Batker also testified that sediment from the continual use of the geoduck
operation, including underwater dive harvesting and periodic liquefaction of the beach
for planting and harvest, will impact the viability of eelgrass and cause it to diminish over
time or stress it to the point of elimination. The County has failed to consider the effects
of the proposed project on eelgrass, and the DNR/DOE eelgrass restoration project.

Under WAC 197-11-330(3)(a), the County is also required to take into account
that “the same proposal may have a significant adverse impact in one location but not in
another location.” The County did not do this in the MDNS. The County seems to take
a cookie-cutter approach — if it's okay in one location, it will be okay in Zangle Cove.
This type of analysis misses the point of WAC 197-11-330(3)(a). The County is
required to look at the impacts of a commercial geoduck operation in Zangle Cove and
that means considering the unique characteristics of this cove, including the existence
of eelgrass and a federally-funded eelgrass restoration project. For example, there may

be relatively less impact from geoduck operations on eelgrass abundant in Samish Bay
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in North Puget Sound, but a heavy impact on an eelgrass restoration project in south
Puget Sound, where there is little eelgrass left. The eelgrass restoration project alone
should have triggered an environmental impact study on impacts of a geoduck
operation in this cove. Although not yet bound by the draft update in the Shoreline
Master Program (“SMP”) where Zangle Cove is proposed as “protected,” it makes no
sense that the County would have ignored this proposed designation protecting Zangle
Cove from aquaculture. Final Draft of SMP at 132 (June 30, 2013). Once a commercial
geoduck operation is installed, it will be too late to “protect” Zangle Cove.

The cumulative impacts of commercial geoduck operations on eelgrass has not
been studied. David Batker testified that, although geoduck operations along the Puget
Sound may not affect the Sound’s overall ecology, there is a tipping point of having too
many aquaculture operations within the Puget Sound. Based on his experience with
failed ecosystems and aquaculture systems in other places around the globe, Batker
believes we may already be beyond the tipping point but are not yet seeing the effects.
Appellants testified there are several commercial geoduck operations located just
outside Zangle Cove. Applicant’'s withess, Dr. Roser, testified about his geoduck
operation outside of Zangle Cove to the east of Applicant’s proposed site. However, the
County's witness, Tony Kantas, testified he doesn’t know how many shellfish operations
there are in Thurston County. Mr. Kantas acknowledged that some are unpermitted, he
also testified the County doesn’t monitor them unless there is a complaint. The County |
is obviously not considering cumulative impacts if the individuals who are responsible
for the SEPA analysis do not know how many shellfish operations exist. The role of
government is to ensure compliance with the laws established by the legislature to
protect the environment. The County has failed to do that in this case.

Further, this new information concerning the County’s lack of monitoring is
sufficient grounds to trigger an EIS. “Even if the agency issues a DNS, though, it must
create a supplemental EIS or prepare a new determination if new information indicates
the proposed action may significantly affect environmental quality. WAC 197-11-
600(3)(b)(ii). New information includes discovering misrepresentation or the lack of
material disclosure.” Cornelius v. WA Dept. of Ecology, 182 Wn.2d 574, 211, 344 P.3d
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geoduck operation Zangle Cove will do to the Cove, or to the Puget Sound. These facts

199 (2015). The SEPA review process provides protection from abuse. If an MDNS is
issued and an appeal party proves that the projected will still produce significant
adverse environmental impacts, then the MDNS decision must be held to be clearly
erroneous and an EIS must be promulgated. Anderson v. Pierce County, 86 Wn.App
290, 440, 936 P.2d 432 (1997). As a general position, the nature of cumulative impacts
is prospective and not retrospective. A cumulative impact analysis need only occur
when there is some evidence that the project under review will facilitate future action
that will result in additional impacts. Boehm v. City of Vancouver, 11 Wn.App 711, 720,
47 P.3d 137 (2002) citing Tucker v. Columbia River Gorge Comm'n, 73 Wn.App. 74, 81-
83, 867 P.2d 686 (1994). David Batker testified his concerns about the Puget Sound
having reached the ‘tipping point’ though we may not know it yet. The absence of the
critical knowledge of ‘how many' aquaculture farms are in Thurston County lends
credence to Batker's testimony. The explosion of aquaculture operations expanding so
quickly in such a relatively short period of time within South Puget Sound without study
should require an EIS. As previously noted, some aquaculture operations are running
without permits or regulation. Thurston County has no idea how many aquaculture
operations there are — period. This means the County has no idea what the cumulative
effect of aquaculture operationé in South Puget Sound will be. And, this most definitely

means the County has no idea what the cumulate effect of adding an additional

stand on their own and should specifically require an EIS.

It is probable that the fauna and ecology of Zangle Cove will undergo ecological
change and be damaged by the proposed 1.1 acre intertidal geoduck operation, which
is a large .percentage of the total sandy beach of Zangle Cove. A study has not been
conducted in Zangle Cove to determine the long-term damages of the proposed
geoduck operations on eelgrass.

~ In de Tienne v. Garrison, 2016 WL 6683618 (Div. 1) (Order Granting Motions to
Publish case signed January 9, 2017), the appeals court agreed with the Shoreline
Hearings Board and found substantial evidence that the proposed commercial geoduck
operation-would have adverse impacts on critical eelgrass habitat and that the buffer to
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protect the eelgrass was inadequate. /d. at 17. Here, DNR has a restoration eelgrass
project approximately three-hundred feet from the proposed geoduck site. David Batker
expressed concerns that sediment from the proposed geoduck site would affect the
growth of eelgrass within the DNR/Battelle/DOE eelgrass restoration project. Batker
was also concerned that the proposed geoduck site would have a cumulative adverse
impact on Zangle Cove's ecosystem. A cumulative impact analysis addressing impacts
to Zangle Cove has not been conducted in this case. An analysis was also not done in
the de Tienne case. The de Tienne court noted:

The legislature recognizes the “necessity of controlling the cumulative adverse

effect” of “piece-meal development of the state’s shorelines” through ‘coordinated

planning’ of all development, not only ‘substantial development.” /d. at 21, citing

Hayes v Yount, 87 Wn.2d 280, 288, 552 P.2d 1038 (1976) (quoting RCW

90.58.020; 030(3)(e).

The court found that consideration of cumulative impacts was necessary. /d. at
22. Likewise, here, consideration of the cumulative impact of the proposed geoduck
operation must be addressed. Evidence presented at the de Tienne hearing also
showed potential adverse impacts to critical habitat. /d. Similarly, evidence in this case

has shown probable significant adverse impacts to Zangle Cove, a residential and

| ecologically sensitive estuary. For these reasons, an EIS should be ordered.

Recreation

. Appellants and their witnesses testified that Zangle Cove is a highly utilized
recreational area with shoreline walking, swimming, boating, kayaking, paddle boarding,
tubing, recreational clam digging and crabbing, and fishing being the predominant
activities. Residents, visitors to Boston Harbor Marina, tribes, local communities,
schools, and visitors from around the globe utilize the recreation opportunities available
in Zangle Cove. Generations of local families have utilized recreational activities in
Zangle Cove and Appellant asserts the proposed project will significantly and adversely
impact recreational opportunities in Zangle Cove. The visibility of the tubes and netting,
discussed below, will also adversely impact recreation.

Appellants and their witnesses also expressed concerns regarding the safety of

future recreation in the water. The dangers to people enjoying recreation in Zangle
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Cove from geoduck operation tubes protruding from the water, entanglement in netting,
and protruding rebar is real and poses a significant adverse impact on recreation,
especially kayaking, swimming, and paddle boarding. Applicant’s witnesses from Taylon
Shellfish predictably stated they do not allow such things to occur, but they cannot
prevent these occurrences. In at least one case, a Bald Eagle became entangled in
geoduck netting.

Anneke Jensen is also concerned about losing her native clams. She testified
she spoke with neighbors whose native clams disappeared from their tidelands once
geoduck farms were placed near their waterfront homes. This not only impacts local
recreation for recreational clam digging, but it demonstrates geoduck operations have
had an adverse impact on the habitat for native clams.

David Batker testified the proposed geoduck operation will likely reduce
recreation in Zangle Cove. People are attracted to the Northwest for its beauty. They
don’t want to engage in recreational activities in an area that is ugly or has hazards.
Aesthetics

Appellants’ concern with aesthetics relates to visibility of the tubes, netting and
rebar and the noise, light and barges associated with planting, maintenance and
harvesting. A geoduck operation will essentially industrialize Zangle Cove. Applicant
cannot mitigate these concerns. Applicant’s permit application indicates there will be
approximately forty-eight thousand PVC pipes installed into the substrate. PVC tubes
remain in place for eighteen to twenty-four months. Black netting covers the tubes,
which is secured by rebar pipes. Netting and rebar may be left longer than two years.
Geoducks are harvested after six years with associated noise, light and barges. The
cycle would repeat every six years.

Patrick Townsend testified that the lowest tides between April and September are
during the daytime hours, which is when most people are enjoying recreation.
Accordingly, tube visibility will be much greater in the spring and summer months when
Zangle Cove is most heavily utilized for recreation. Mr. Townsend testified that the PVC
tubes will be visible approximately eighty-four percent of the days for one to five hours

per day during the months the cove is at peak use. Applicant’'s expert Marlene Meaders
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agreed that low tides in the summer months occur during the day, that low tides in the
winter months occur at night, and that tubes will be highly visible during the recreational
months and rarely visible during the winter, non-recreational months. The chart
provided by Ms. Meaders indicates there are as many as 17 hours of daylight in the
summer compared to 8 hours of daylight in mid-winter. By averaging the number of
daylight hours that the tubes will be visible over the year, she makes it seem that the
number of hours of visibility of the geoduck operation is less. This is misleading and
deceptive.

Because Zangle Cove is small, the proposed geoduck operation will significantly
impact the aesthetics of waterfront neighbors at low tide when tubes, netting, and rebar
are in place. The view, lights, and sound of barges anchored within the small cove, and
what can only be considered dredging at harvest, will also impact aesthetics.

Plastics

Appellants and their witnesses testified that they have found PVC pipe and
netting on their tidelands. Despite assurances of the witnesses from Taylor Shellfish,
tubes and other plastic do dislodge and drift away. Taylor's representatives
acknowledge aquaculture contributes to plastic pollution. Appellant Jensen testified that
the current in Zangle Cove is so strong on her beach (and Applicant’s, because they are
adjacent), that a large dead tree that had washed up on her shore was carried away by
the current. Several Zangle Cove residents testified that the experts relied upon by the
County did not properly understand the Zangle Cove tide currents which are strong and
will likely cause plastics and netting to come loose and end up as debris on their
shoreline. It is undisputed that tubing and netting escape. What is disputed is how this
will impact the local habitat and use of Zangle Cove. The MDNS conditions require
weekly patrols, but the County acknowledged it doesn’t monitor the MDNS conditions.
No formal geomorphological study of tides in Zangle Cove has been performed.

Applicant intends to install approximately forty-eight thousand PVC tubes into the
substrate. Patrick Townsend testified that he calculated 48,000 PVC tubes as over 6
miles of pipe weighing approximately 16 tons! The presence of forty-eight thousand
PVC pipes and 1.1 acres of plastic netting does have a significant adverse effect on the
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environment—the adverse effect may just not yet be known or fully understood, much
the same as when we did not know that DDT or BPA were harmful and used them
indiscriminately.

In addition, installing 48,000 PVC tubes requires pushing them into the substrate.
Applicant’s witness Diane Cooper testified the existing sea life was “moved aside”
during the installation process. This is not realistic. It is impossible to install 48,000
PVC pipes without disrupting the entire substrate habitat. The proposed project will
essentially result in the destruction, displacement, or removal of existing ecosystem —
essentially a clear cut of the substrate. The impact of geoduck operations on the
substrate ecosystem should be addressed by an EIS.

The proposed geoduck operation will have a significant adverse impact on the
Zangle Cove environment including eelgrass, recreation, and aesthetics. Plastics from
the geoduck operation will also adversely impact the environment visually, as debris
and as a recreational hazard. Appellants consider each of these, on their own, to be
highly significant and enough to preclude the operation. Applicant will likely never see
his own geoduck operation from the picture window of his high bank home, and other
residents, Who have enjoyed Zangle Cove for thirty to fifty years, find his actions and
values, regarding Zangle Cove, inconsistent with their own. Under WAC 197-11-
330(3)(c), the County is required to consider whether “several marginal impacts, when
considered together, results in a significant adverse impact.” In this case, Appellants
have demonstrated the probability of significant adverse impacts based the presence of
an eelgrass restoration project, recreation, aesthetics, and plastics. Even if any or all of
these fail, each is a least “marginal” and when considered together they result in a
significant adverse impact. There is no case law directly on point and WAC 197-11
does not define “marginal.” Merriam-Webster defines marginal in this context as “of,
relating to, or situated at a margin or border,” “not of central importance” and “limited in
extent, significance, or stature.” Under general principles of statutory construction,
words are given their plain and ordinary meaning unless a different meaning is clear
from the context. Citizens All for Prop. Rights Legal Fund v. San Juan Cty., 184 Wn.2d
428, 43536, 359 P.3d 753, 757 (2015). Using the plain meaning of “marginal,”
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|| Appellants have met their burden of proving that the County failed to consider what

should be perceived as “several marginal impacts.” An EIS should be required in this
case.

Further, the mitigation measures do not fully address recreation, aesthetics, and
plastics. The de Tienne Court agreed with the SHB that the MDNS did not adequately
address these issues. de Tienne v. Garrison, 2016 WL 6683618 (Div. 1) (2017).
Specifically, the SHB heard testimony regarding the high use of recreation in the
proposed geoduck operation site and surrounding areas and that there had been
incidents in which those recreating had become “ensnared in loose netting, or had their
recreational or boating gear damaged or ensnared.” Administrative Record, Garrison v.
Pierce Co., SHB NO. 13-016¢ (2014) Findings at 32. Similarly, here, Zangle Cove and
the surrounding area in Boston Harbor has a high recreational use. This issue really is
a present safety concern, given the potential for individuals to drown or otherwise come
to harm. /d. at 32. The SHB took this into consideration when determining that there
were no conditions in the permit to protect recreational users in the area. This is
because in the County’s view, impacts to recreational users would be unlikely. /d. at 33.
The County has the same view. However, the SHB disagreed and found that a future
application at the site and any permit issued should contain a condition to better
address the unique recreation al use of the area and mitigate any risk of harm to others.
Id. at 33, 34. Likewise, here, the MDNS does not address the unique recreation use of
Zangle Cove and therefore does not mitigate any risk of harm to others. For these

reasons an EIS should be ordered.

CONCLUSION

Appellants have demonstrated the proposed projects will have a probable

significant adverse environmental impact relating to eelgrass, recreation, aesthetics,
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and plastics. Alternatively, they have demonstrated that the MDNS does not adequately
mitigate the adverse impacts. Appellants request that the MDNS be stricken and an

EIS be required in this case.
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