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Motion and Responses

The Applicant in the above-captioned shoreline substantial development permit (SSDP) for a
proposed geoduck aquaculture operation submitted a timely motion for dismissal and summary
judgment (Motion) of the related SEPA appeal. The following materials were reviewed in
connection with the Motion:

e Applicant's Motion For Dismissal and Summary Judgment, with attached declarations of
Philip Bloch, Rosalind A. Schoof, and Jessica Coté

e Appellants' Response to Motion, with attached MDNS and various articles

e Applicant's Reply On Motion For Dismissal, with attached second declaration of
Rosalind A. Schoof and first declaration of Marlene Meaders

The Applicant Motion contends that the appeal as a whole fails to allege that the geoduck
operation would result in probable significant adverse environmental impacts. It goes through
each listed issue and contends that for each issue the appeal fails to state a claim upon which
relief may be granted and/or that the Appellants have not offered assertions, that even if true,
would result in genuine issues of material fact and therefore all issues would be appropriately
dismissed through summary judgment.
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Appellants rejected this read of their appeal, arguing that dismissal for failure to state a claim
capable of relief can only be granted if it appears beyond doubt that the Appellants can prove no
set of facts consistent with the complaint that would entitle them to relief. They argued that their
burden at hearing is to show that the project's aggregate of less significant impacts would, when
combined, result in significant adverse impacts.

On reply, the Applicant argued that failure to attach expert declarations to their response
amounts to a failure to establish any genuine issue of material fact regarding whether the
geoduck operation has probable significant adverse environmental impacts.

Discussion
The appeal identified the Factual and Legal Basis of the Appeal as the fact that the "MDNS does
not adequately address™ a list of topics including:

A. Eelgrass

B. "Protection of the environment" (with citation to the "Thurston County
Shoreline Master Plan adopted in 1990)

Impact of plastic

Recreation

Aesthetics

Continuing Trespass

"Mitigating conditions"
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Each topic is expounded upon with the exception of G, which states simply that "the mitigating
conditions are inadequate to address the above issues."

Under the heading Specific Relief Sought, the appeal cites WAC 197-11-330(3)(c), which
establishes that "several marginal impacts when considered together may result in a significant
adverse impact." The appeal states, "The impacts discussed above when considered together...
indicate a significant adverse impact."

In the opinion of the undersigned, these statements amount to a proper allegation of significant
adverse environmental impact, which is a claim capable of being granted relief. The arguments
of Applicant's counsel are noted, but in the instant forum, appellants are typically not held to the
level of rigor in pleadings being asserted as required in the Motion. The appeal filed adequately
and timely provided notice of issues on appeal and in, with the exceptions noted below, is
entitled to a full hearing to determine the merits of the impacts asserted.

However, three of the issues are arguably not within the proper scope of a SEPA appeal. As
argued by the Applicant, the undersigned has no jurisdiction over private property rights or
disputes as to trespass. Also, the claim that the MDNS did not adequately address "protection of
the environment" with regard to the adopted shoreline master plan is not appropriately
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considered in the SEPA context; compliance with all pertinent requirements of the Shoreline
Master Program for the Thurston Region will be fully considered in SSDP application
proceeding. Finally, the last appeal issue asserting that the mitigating conditions are not
adequate is not a separate appeal issue that stands on its own. Whether the mitigation measures
imposed in the MDNS adequately mitigate impacts with regard to eelgrass, plastic, recreation,
and aesthetics to the point of non-significance would be fully addressed under those specific
appeal issues.

Order
1. Appeal issues B, F, and G are dismissed.

2. The filed appeal adequately states an appropriate claim as to the remaining four issues.

3. The October 17, 2016 SEPA appeal hearing will proceed with the parties presenting
evidence and arguments on appeal issues A, C, D, and E.

«

Decided September 2, 2016.

Sharon A. Rice
Thurston County Hearing Examiner
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