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Vaughn WA 98394 811 First Ave Ste 630
Seattle WA 98104

Jill Guernsey
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Pierce Co. Prosecuting Attorney
955 Tacoma Ave S Ste 301
Tacoma WA 98402

Re:  SHB NO. 14-024
COALITION TO PROTECT PUGET SOUND HABITAT, CLAYTON SMITH,
STEVE BEARD, HOBY AND LYNN DOUGLASS, and HARRY AND CLAUDIA
BRAY v. PIERCE COUNTY, TAYLOR SHELLFISH and SEATTLE SHELLFISH

Dear Parties:

Enclosed please find the Findings of Fact, Conclusions of Law, and Order of the
Shorelines Hearings Board.

This is a FINAL ORDER for purposes of appeal to Superior Court within 30 days. See
WAC 461-08-570 and 575, and RCW 34.05.542(2) and (4).

You are being given the following notice as required by RCW 34.05.461(3): Any party
may file a petition for reconsideration with the Board. A petition for reconsideration must be
filed with the Board and served on all parties within ten days of mailing of the final decision.
WAC 461-08-565.

Sincerely,

e
Kay M. Brown, Presiding

CERTIFICATION
On this day, I forwarded a true and accurate copy of the
KMB/py/S 14-024 documents toywhich this certificate is affixed via United States Postal Service
Encl. postage prepaid or via delivery through State Consolidated Mail Services to the
parties of record herein.
1 certify under penalty of perjury under the laws of the
State of Wa§hmgton that the foregomg is true and correct.
DATED _9-/5-/5 , at Tumwater, WA
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e ' SHORELINES HEARINGS BOARD

STATE OF WASHINGTON -
COALITION TO PROTECT-PUGET
SOUND HABITAT,
SHB No. 14-024
Petitioner,
FINDINGS OF FACT, CONCLUSIONS OF
V. LAW AND ORDER
PIERCE COUNTY, TAYLOR SHELLFISH,
and SEATTLE SHELLFISH,
Respondents.

Petitioner Coalition to Protect Puget Sound Habitat (Coalition) challenges Pierce
County’s approval of a shoreline substantial development permit (SSDP) for a geoduck farm in
Pierce County. The Shorelines Hearings Board (Board) conducted a hearing on this appeal in
Tumwater, Washington on March 2 through 5, 2015. The parties submitted written closing
statements following the conclusion of the hearing.

The Board was comprised of Kay M. Brown, Presiding, Chair Joan M. Marchioro, and
Members Thomas C. Morrill, Jennifer Gregerson, and Lily Smith." Spokesperson Laura
Hendricks represented the Coalition. Attorneys Samuel D. Plauche and Jesse De Nike
represented Respondents Taylor Shellfish and Seattle Shellfish (Shellfish Companies). Attorney
Cort O’Connor represented Pierce County. Based upon the evidence presented, the Board makes

the following:

! The Board was unable to obtain a Shorelines Board county representative member that was both available to
participate in this hearing and did not have to recuse due to conflicts. Therefore, this matter was heard by a five-
member board.

FINDINGS OF FACT, CONCLUSIONS
OF LAW, AND ORDER
SHB No. 14-024
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FINDINGS OF FACT

A. The Haley Farm and farming practices

1.
On March 8, 2013, the Shellfish Companies submitted a Joint Aquatic Resources Permit

Application (JARPA) for an 1 l-ellcre commercial geoduck farm on private tidelands located on
the east shoreline of Case Inlet. The proposed new farm, called the Haley Farm, will be in the
intertidal zone. The Haley Farm is located in the Rural Residential Environment under the
Pierce County Shoreline Master Program (SMP), and is within the Key Peninsula Community
Plan area. The proposed Farm is not located on a shoreline of statewide significance. Cooper
Testimony, Booth Testimony, Exs. R-1, R-2, R-3, R-9, P-148.

2.

The Haley Farm consists of three parcels, two of which are owned by the Haley Beach

| Property Trust, and leased by the Shellfish Companies. The third parcel is owned by the

Shellfish Companies. The Haley family owns over 50 acres of the abutting uplands, which are
heavily forested and undeveloped except for one single-family residence. Washington State
Parks owns upwards of 200 acres of tideland and uplands abutting to the north, northeast, and
further east of the site, but the property is not currently a developed park. Excluding the Haley.
property, the closest residence abutting the shoreline is 2,000 feet away. Cooper Testimony,

Exs. R-2,R-9, R-12, p. 5, P-148, p. 11.

FINDINGS OF FACT, CONCLUSIONS
OF LAW, AND ORDER
SHB No. 14-024
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The beach at the Haley Farm site is gradually sloping. The lower portion is sandy and
muddy while the upper portion is rockier. - Shells exist throughout the beach. The uppermost
portion of the beach is abutted by a medium to high bluff. The distance (fetch) from the site to
the closest point on the opposite shoreline is over two miles. No eel grass, kelp, or rooted
aquatic vegetation have been identified on the site. The beach does contain large numbers of
sand dollars. Phipps Testimony, Cooper Testimony, Exs. P-148, p. 11, R-13, p. 26, R-24.

4.

The Haley Farm site is well-suited for geoduck aquaculture. It has the required substrate
and beach topography. It also has clean water with limited pollution sources. There is no
significant upland development in the area. The specific site requirements for geoduck farms are

a limiting factor for geoduck aquaculture in Puget Sound. Cooper Testimony, Ex. R-13.

S

The Shellfish Companies’ crews will plant in the intertidal area on the Haley Farm
between tidal elevations -4.5 to +2 as measured at mean lower low water (MLLW). Mr. Phipps,
Geoduck Division Manager for Taylor Shellfish Company (TSF), anticipates that one cycle of
geoduck cultivation on this site will take six years. Crews plant baby geoducks, referred to as
“seed” that is obtained from a hatchery. A maximum of one-half of the site will be planted each
year, using a combination of solid plastic tubes and flexible mesh tubes. The tubes measure 8-12

inches long by 4-6 inches wide, are spaced 1 foot apart, and protrude 2-4 inches above the beach.

FINDINGS OF FACT, CONCLUSIONS
OF LAW, AND ORDER
SHB No. 14-024
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The solid plastic fubes will be covered with a combination gf e}ther individual nets secured with
bands or canopy netting covering multiple tubes secured with metal rebar with the exposed ends
bent downward. The flexible mesh tubes do-not require-a net covering.- An-average of three
geoducks are planted in each tube. The tubes and nets protect the baby geoducks until they reach
an adequate depth and size to avoid predators. The tubes will be removed one to two years after
planting, while the canopy nets remain until up to 2 'z years after planting. As the proposed
farm will initially be planted over a two-year period, different portions of the farm will be in
different stages of planting, growing and harvesting throughout the life of the farm. Phipps
Testimony, Exs. R-9, R-12, p. 6, P-148, pp. 12, 13.

6.

The geoducks are harvested using a hand-held water jet which is inserted into the beach
next to the geoduck. The jet liquefies the substrate so that the geoduck may be removed. To
avoid damaging the geoduck, the jet utilizes a high volume of water at a low pressure. A hose
connects the jet to a gas-powered pump located on a vessel. The pump is located inside a noise
insulated housing unit and has a muffler. Harvest may occur at low tide on the beach by beach
crews or at high tide using divers. A typical harvesting event crew involves two members that
harvest and one that bands the geoducks. The bands are used to keep the geoduck shells closed
during transport. Harvest may occur during the day or the night, depending on the tides. When
harvesting at night, the crews use headlamps. The vessel will also have a light. On the Haley

Farm, all harvesting activities will be conducted from the water. The beach will not be used as a

FINDINGS OF FACT, CONCLUSIONS
OF LAW, AND ORDER
SHB No. 14-024
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§tagipg area and there will be no vehicles on the beach. Phipps Testimony; Exs. P-148, pp. 12,
13; R-12. pp. 6, 7.
B. County review
7

The County began its review of the Shellfish Companies’ Haley Farm application in
March 2013. The County reviewed the JARPA along with a State Environmental Policy Act
(SEPA) checklist and a Pierce County Master Application, for fish and wildlife review and
habitat assessment (Habitat Assessment). Exs. R-3, R-15, R-16. The County reviewed the
application for compliance with the Shorelines Management Act (SMA) and SMP, as well as
with SEPA. As part of its process, the County Senior Planner Ty Booth visited the site, provided
notice to the public, and other local, state, federal and tribal governmental agencies, and received
public comments. County Environmental Biologist David Risvold was assigned to participate in
the County’s review. He reviewed the Biological Evaluation prepared for the Haley Farm by
Environ, the Shellfish Companies consultant, and the Habitat Assessment. Ex. R-13, R-16. He
also visited the Haley Farm site. The County received many comments from the public. On
Avpril 15, 2014, the County SEPA Responsible Official issued a comprehensive nine-page
Mitigated Determination of Non-significance (MDNS). The MDNS contained 11 conditions.
Ex. R-4. It was appealed to the County Hearing Examiner (HEX) and a staff report was prepared
for the hearing. Ex. R-1. The County staff also prepared a staff report for the HEX’s review of
the staff recommendation to approve the SSDP for the Haley Farm with additional conditions.
The County staff proposed 11 additional conditions in addition to the 11 conditions imposed by
FINDINGS OF FACT, CONCLUSIONS
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 the MDNS. Ex. R-2. The staff reports address the comments the County had received on the

Héley Farm Proposal. Booth Testimony, Risvold Testimony, Exs. R-1 through R-9, R-13, R-15,
R-16.
8.

An additional step in the County review involved submitting the Haley Farm proposal to
the Key Peninsula Advisory Commission (KPAC). KPAC is a group whose members are
appointed by the Pierce County Council to make recommendations to the County. KPAC held a
public meeting on August 19, 2014, and took testimony from members of the public. After the
public testimony, KPAC voted to approve the proposal according to the staff recommendations
with the conditions proposed by staff. Based upon the public testimony at the KPAC meeting,
the County staff added an additional recommendation for a condition addressing public access to
the site. Booth Testimony, Ex. R-18.

9.

The HEX held a public hearing on September 17 and 18, 2014. The HEX heard
testimony from 23 interested parties and experts and reviewed numerous exhibits. Based on that
information, the HEX issued a 40-page Report and Decision on October 21, 2014. The HEX
concluded that the MDNS, as conditioned, was not clearly erroneous, and approved the SSDP
with further conditions. The SSDP, which the Board is reviewing, contains 22 multi-part

conditions. Ex. P-148.

FINDINGS OF FACT, CONCLUSIONS
OF LAW, AND ORDER
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10.

The approved SSDP does not contain an expiration date. Planting must start within two
years of the effective date of the SSDP, and subsequent cycles-of planting, cultivation and
harvest do nof require a new SSDP. Ex. P-148, p. 32. The County Senior Planner recommended
that no expiration date be imposed, based on the County’s past experience with geoduck farm
permits. The County has encountered problems with expiration dates on geoduck farms, because
even one cycle of geoduck cultivation can require more than the typical 5-year development
period under an SSDP. Booth Testimony, Ex. R-2. The HEX accepted this recommendation and
did not impose an expiration date. He did add a condition, however, that states:

The Proponent shall provide a status report to the County’s Department of
Planning and Land Services every two years listing all conditions of approval
from this decision, noting actions taken by the Proponent to comply with each
condition and any deviations from the conditions that have occurred. The first
report shall be provided two years after the effective date of this permit.
Ex. P-148, p. 30.
11.

Condition 1.B. of the SSDP requires the Haley.Farm to be subject to the most current

version of the Pacific Coast Shellfish Growers Association Environmental Codes of Practice and

the Washington State Geoduck Growers Environmental Codes of Practice (Environmental Codes

of Practice). Ex. P-148, p. 31.

FINDINGS OF FACT, CONCLUSIONS
OF LAW, AND ORDER
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C. Near shore impacts

— s | *Be’af;h clearing
12,
Petitioner contends that the Haley Farm will have impacts on near shore habitat,
community, and composition. One contention is that beach clearing will be done in preparation
for geoduck farming. Petitioner presented photographs that demonstrate that beaches are cleaned
in preparation for shellfish aquaculture activities. Exs. P-135, P-40. Most, if not all, of these
photographs, were from types of shellfish farming other than geoducks. Phipps Testimony. The
approved SSDP contains conditions addressing the scope of permissible beach preparation
activities on the Haley Farm. First, the SSDP states: “There shall be no modification of
topography or sediment composition to improve conditions for geoduck.” Ex. P-148, Condition
22(a), p.34. The SSDP goes on to state:
Tube placement and farming activities are to be done in a manner that precludes
alteration of the shoreline’s natural features. Relocation of beach features (such
as, but not limited to, logs and rocks) and wildlife (such as, but not limited to,
sand dollars and sea stars) shall occur only where it is not feasible to work
around them. Where the relocation of such features is unavoidable, they are to
be relocated as minimally as possible. Where the applicant determines that
relocation at other than minor, incidental levels is needed, the County shall first
be contacted.

Ex. P-148, Condition 22(b), p.34.

Mr. Phipps testified that the intertidal zone on the Haley Farm will not require any beach

preparation prior to planting geoducks. He testified that the planting site does not currently have

FINDINGS OF FACT, CONCLUSIONS
OF LAW, AND ORDER
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any rocks or drift\fyood, gl_thgt th¢re are no trees that needAto be moved. 7Her testif}?d th_at if
wood floats into the site, planting can usually be done around it. Phipps Testimony.
13.

Petitioner also expressed concerns regarding sand dollars. While the Haley Farm does
have large quantities of sand dollars, their numbers do not prohibit “planting through a bed”.
This process involves crew members pushing sand dollars aside by hand as necessary a few
inches to insert the tubes. Even if sand dollars are overturned during planting they are able to
aggregate and right themselves. Some sand dollars may be damaged or killed, however, if they
are under the sand and the tube is inserted on top of them. Chris Cziesla, a marine fisheries
biologist with Environ, co-authored a report on the sand dollars on the Haley Farm. He testified
that, based on observations of sand dollar populations at other existing geoduck farms including
farms that are on their second cycle of planting, geoduck aquaculture does not have a significant
impact on sand dollars. His conclusions include consideration of any impacts from harvesting as
well as planting. While sand dollars may be covered by sand during harvest activities, sand
coverage would not generally exceed the depth to which sand dollars routinely burrow in the

sand. Cziesla Testimony; Phipps Testimony; Exs. R-13, p. 6; R-24.

C.2. Agquaculture gear

14.

Another potential cause of nearshore impact raised by Petitioner are impacts from the
placement of PVC tubes, the use of canopy netting, and the maintenance of the netting.
Petitioner’s near-shore expert Jim Brennan offered his professional opinion regarding a
FINDINGS OF FACT, CONCLUSIONS
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multitude of impacts from aquaculture gear, including foot traffic on the beach during delivery
and dragging of equipment;——imf;é;ctsfffrom insertion of the tubes into the'subégrate;'im;;a;c{s;fTO'ﬁi
impediment to movement of water and reduction of area available for benthic fauna and a
general alteration of physical strﬁcture and processes on the beach, potential for impacts to
juvenile salmonids, loss of prey availability/feeding opportunities, modification to the food web,
energetics, and nutrient exchange, risk of entanglement, and aesthetic impacts. Brennan
Testimony, Ex. P-135. Most of Mr. Brennan’s opinions were either not based on specific
scientific literature, or were based on scientific literature that was either not specific to geoduck
farming and/or pre-dated more specific geoduck research. Brennan Testimony, P-135.
15

The Shellfish Companies relied primarily on the Washington Sea Grant Geoduck
Research Program (Sea Grant) to refute Mr. Brennan’s concerns. In 2007, the Washington State
Legislature funded this research in response to the intensive political controversy regarding
geoduck farming and its possible ecological changes to marine ecosystems. One of the Sea
Grant studies, published in 2014, focused specifically on the question of the effects of geoduck
aquaculture gear on benthic invertebrate communities. Ex. R-35. The authors of the study
concluded that geoduck gear had little influence on benthic macroinvertebrates, resulted in an
increased abundance of some transient macrofauna and decreased abundance of others, and that
impacts did not persist after the gear was removed. A second Sea Grant study, also published in
2014, looked at the effect of geoduck aquaculture on the Pacific staghorn sculpin. This study
concluded that the structured phase of geoduck aquaculture initiated some changes to staghorn
FINDINGS OF FACT, CONCLUSIONS

OF LAW, AND ORDER
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